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BRIEF  FOR  APPELLANTS. 


The  appeal  is  by  the  defendants  Cal-Bay  Corpora- 
tion, Maria  Faria,  Joseph  Faria,  Jr.,  Edward  Faria, 
and  Mae  E.  Roche  from  a  judgment  awarding  them 
compensation  in  an  action  in  condemnation.  They 
appealed  because  the  compensation  awarded  was  in- 
adequate and  unjust. 


STATEMENT  OF  JURISDICTION. 

The  action  was  by  the  United  States  to  condemn 
lands  in  Contra  Costa  County,  California,  pursuant 
to  and  under  the  provisions  and  authority  of  and  for 


the  purposes  and  uses  authorized  by  the  Acts  of  Con- 
gress approved  March  27,  1942,  Public  Law  507,  77th 
Congress,  and  June  22,  1944,  Public  Law  347,  77th 
Congress.  R.  2-3.  The  district  court  had  jurisdiction 
under  the  General  Condemnation  Act,  40  U.S.C.A., 
sec.  257,  and  the  Second  War  Powers  Act,  50  U.S. 
C.A.,  i'ol.  sec.  632.  The  judgment  appealed  from  was 
entered  February  28,  1947.  R.  135.  Defendants'  mo- 
tion for  a  new  trial  was  denied  April  8,  1947.  R.  139. 
Notice  of  appeal  was  tiled  April  26,  1947.  R.  140. 
This  court  has  jurisdiction  upon  appeal  to  review  the 
judgment  under  section  128  of  the  Judicial  Code,  as 
amended,  28  U.S.C.A.,  sec.  255  (a). 


STATEMENT  OF  THE  CASE. 
The  complaint  in  condemnation  was  filed  July  22, 
1944,  to  condemn  5430  acres  of  land,  more  or  less, 
in  Contra  Costa  County,  California,  for  the  purpose 
of  expanding  an  ammunition  dmnp  or  United  States 
Naval  Magazine.  R.  2-11.  The  tract  consisted  of  a 
number  of  separately  owned  parcels,  and  for  con- 
venience they  were  designated  by  nmnbers  in  the 
complaint  and  on  the  map  annexed  thereto.  R.  8. 
The  same  numbers  were  used  to  designate  the  parcels 
at  the  trial. 

The  parcels  involved  on  the  appeal  are  parcels  57, 
58,  59,  and  64.  In  general,  they  are  situated  about 
25  miles  noi-theast  of  the  city  of  Oakland.  Locally, 
they  are  situated  about  2%  miles  southeast  of  Port 
Chicago,  5  miles  southwest  of  the  city  of  Pittsburg, 


and  3  miles  noi*theast  of  the  town  of  Concord.  An 
idea  of  the  exterior  character  of  the  parcels  may  be 
obtained  by  reference  to  photographs  appearing  in 
the  record.  R.  1215,  1239,  1240,  1250.  The  originals 
of  13  maps  admitted  in  evidence  at  the  trial  are  be- 
fore the  court  on  this  appeal  pursuant  to  its  order. 
R.  1287-1290. 

No  question  of  title  was  involved  at  the  trial. 
R.  218.  When  the  action  was  commenced,  appellant 
Mae  E.  Roche  was  the  owner  of  parcel  57;  appellant 
Edward  Faria  was  the  owner  of  parcel  58;  appellant 
Maria  (Mary)  Faria  was  the  owner  of  parcel  59; 
and  Geraldine  Faria  was  the  owner  of  parcel  64. 
R.  8-9. 

The  area  was  oil  and  gas  bearing,  and  running  over 
the  years  owners  of  lands  therein,  as  lessors,  had  en- 
tered into  oil  and  gas  leases.  These  had  gradually 
centered  in  appellants  Cal-Bay  Corporation  and 
Joseph  Faria,  Jr.  Their  chains  of  title  were  undis- 
puted at  the  trial  and  established  without  objection. 
R.  218-232,  Dfs.  Exs.  2-7.  The  leases  were  uniform 
and  are  typified  by  defendants'  exhibit  2.  R.  1217- 
1229.  Each  was  for  the  term  of  20  years  and  so  long 
thereafter  as  oil  or  gas  in  paying  quantities  was  pro- 
duced. R.  1218.  Each  was  on  a  royalty  basis  of 
121/2%  to  the  lessor.  R.  1218-1219.  Each  required 
the  lessee  to  commence  drilling  operations  within  a 
year  and  to  diligently  prosecute  drilling  to  a  depth 
of  5000  feet.  R.  1220.  Each  required  the  lessee  to 
drill  a  new  well  if  a  dry  hole  had  resulted  from 
previous    drillings.     R.     1221.      Each    required    the 


eventual  drilling  of  a  well  on  each  20  acres  leased. 
R.  1222.  And  each  lease  provided  that  it  was  one 
of  a  series  of  leases  in  a  general  district  and  that 
coniniencenient  of  drilling  within  a  year  under  one 
lease  should  be  deemed  drilling  under  all.   R.  1229. 

On  the  filing  of  the  action  an  order  was  made 
granting  appellee  unmediate  possession  of  the  lands 
subject  to  the  action.  R.  12-13.  In  parcel  59,  appel- 
lant Cal-Bay  Corporation  was  then  lessee  of  367.36 
acres  mider  an  oil  and  gas  lease  from  appellant  Maria 
Faria,  of  which  208.83  acres  were  subject  to  the 
action  and  158.53  acres  were  not  subject  to  the  action. 
R.  218-219.  In  parcel  58,  it  was  lessee  of  5  acres 
under  an  oil  and  gas  lease  from  appellant  Edward 
Faria,  all  of  which  was  subject  to  the  action.  R.  221. 
In  parcel  57,  it  was  lessee  of  4.96  acres  under  an  oil 
and  gas  lease  from  appellant  Mae  E.  Roche,  all  of 
which  was  subject  to  the  action.  R.  220.  And  con- 
tiguous to  parcel  59  on  the  northeast,  it  was  lessee 
of  310  acres  under  an  oil  and  gas  lease  from  Manuel 
V.  Alveraz,  none  of  which  was  subject  to  the  action. 
R.  221-222. 

At  the  same  time,  in  parcel  59,  appellant  Joseph 
Faria,  Jr.,  was  then  lessee  of  73.51  acres  under  an 
oil  and  gas  lease  from  appellant  Maria  Faria,  of 
which  63.91  acres  were  subject  to  the  action,  and 
9.60  acres  were  not  subject  to  the  action.  R.  218-219. 
And  in  parcel  64,  he  was  lessee  of  228.55  acres  under 
an  oil  and  gas  lease  from  Geraldine  Faria,  of  which 
.(yd  acres  was  subject  to  the  action,  and  227.90  acres 
were  not  subject  to  the  action.    R.  222-223. 


During  the  pendency  of  the  action,  and  with  the 
approval  of  the  court,  stipulations  were  entered  into 
between  appellee  and  appellants  Maria  Faria,  Ed- 
ward Faria,  and  Mae  E.  Roche,  agreeing  upon  the 
compensation  to  be  paid  them  for  their  respective 
interests  in  parcels  57,  58,  and  59,  ^except  mineral 
rights  mider  oil  and  gas  leases  affecting  said  percels. 
R.  17-29.  In  the  case  of  appellant  Mae  E.  Roche, 
mineral  rights  were  under  the  oil  and  gas  lease  of 
4.96  acres  in  parcel  57  to  Cal-Bay  Corporation,  all 
of  which  were  taken  by  appellee.  In  her  answer  and 
at  the  trial  she  claimed  compensation  therefor  in  the 
sum  of  $3500.  R.  47-49.  In  the  case  of  appellant 
Edward  Faria,  mineral  rights  were  under  the  oil  and 
gas  lease  of  5  acres  in  parcel  58  to  Cal-Bay  Corpora- 
tion, all  of  which  were  taken  by  appellee.  In  his 
answer  and  at  the  trial  he  claimed  compensation 
therefor  in  the  sum  of  $3500.  R.  58-61.  In  the  case 
of  appellant  Maria  Faria,  mineral  rights  were  under 
the  oil  and  gas  leases  of  440.87  acres  in  parcel  59  to 
appellants  Cal-Bay  Corporation  and  Joseph  Faria, 
Jr.,  of  which  the  appellee  took  272.74  acres.  In  her 
answer  and  at  the  trial  she  claimed  compensation 
therefor  in  the  sum  of  $75,000,  and  she  also  claimed 
severance  damage  in  the  sum  of  $35,875  to  her  mineral 
rights  under  said  leases  as  to  the  remaining  168.13 
acres  in  parcel  59.    R.  51-57. 

In  his  answer  and  at  the  trial  appellant  Joseph 
Faria,  Jr.  claimed  compensation  in  the  sum  of  $15,- 
575  for  his  leasehold  interest  in  the  part  of  parcel 
59  taken  by  appellee,  compensation  in  the  sum  of  $175 
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for  his  leasc^liold  interest  in  the  part  of  ])arcel  64 
taken  by  appellee,  and  severance  damage  in  the  sum 
of  $38,500  to  his  leasehold  interest  in  the  remaining 
parts  of  parcels  59  and  64.  R.  29-41. 

In  its  answer  and  at  the  trial  appellant  Cal-Bay 
Corporation  claimed  compensation  in  the  sum  of  $3850 
for  its  leasehold  interest  in  the  4.96  acres  taken  by  the 
appellee  in  parcel  57,  compensation  in  the  sum  of  $3900 
for  its  leasehold  interest  in  the  5  acres  taken  by  the 
appellee  in  parcel  58,  compensation  in  the  sum  of 
$461,000  for  its  leasehold  interest  in  the  208.63  acres 
taken  by  the  appellee  in  parcel  59,  and  severance 
damages  in  the  simi  of  $150,000  to  its  leasehold  in- 
terest in  the  parcels  and  contiguous  lands  not  taken 
by  the  api)ellee.  R.  41-46.  The  claims  of  this  appellant 
require  more  detailed  explanation. 

Ai)pellant  Cal-Bay  Corporation  was  incorporated  in 
California  on  April  17,  1942.  R.  230-231,  310.  It  was 
incorporated  for  the  purpose  of  acquiring  the  oil  and 
gas  leases  assembled  by  appellant  Joseph  Faria,  Jr.  in 
the  area  involved  and  developing  the  lease  property. 
R.  230-231.  Under  permits  from  the  Division  of  Cor- 
porations of  the  State  of  California  its  shares  were 
sold  to  the  public  at  $1  a  share  and  over  $250,000  was 
invested  in  the  company  by  its  632  shai'eholders.  R. 
232-233,  252,  326,  367-368.  All  the  money  thus  raised 
and  invested  went  into  the  develox^ment  of  the  prop- 
erty and  the  drilling  of  the  well  known  as  Faria  No. 
1  on  i)arcel  59.  R.  3()7-368.  No  salary  or  other  com- 
l>ensation  was  received  by  any  officer  of  the  corpora- 
tion. R.  368. 


The  exact  location  of  the  well  is  shown  on  the  map 
admitted  in  evidence  as  Defendants'  Exhibit  12,  the 
original  of  which  is  before  the  court.  R.  237.  Photo- 
graphs showing  the  derrick  of  the  well  and  develop- 
ments and  conditions  at  the  well  appear  in  the  record 
at  pages  1239,  1240,  1211,  and  1242. 

The  drilling  of  the  well  was  commenced  in  July, 
1943,  discontinued  in  November,  1943,  and  resumed 
in  June,  1944.  R.  253-254.  At  a  depth  of  3000  feet 
gas  showings  were  found.  R.  239.  At  a  depth  of  4268 
feet  the  volume  of  gas  amounted  to  100,000  cubic  feet 
a  day,  and  this  increased  to  125,000  cubic  feet  a  day 
as  greater  depths  were  reached.   R.  250. 

Location  of  the  well  was  made  on  the  recommenda- 
tion of  Byron  Norris,  a  consulting  geologist  and 
petroleum  engineer,  and  developments  were  super- 
vised by  him.  R.  621.  He  had  been  an  inspector  in 
the  Division  of  Oil  and  Gas  of  the  State  of  California 
for  9  years.  R.  632.  His  first  inspection  of  the  Cal- 
Bay  properties  in  March,  1942,  was  followed  by  care- 
ful examinations  and  tests.  R.  626-632.  He  found 
pronounced  surface  indications  of  oil  and  gas.  R. 
626-632.  He  found  pronounced  favorable  formations. 
R.  632-644.  He  recommended  the  drilling  of  the  well 
known  as  Faria  No.  1  at  the  point  where  it  was  drilled 
and  was  of  the  opinion  that  oil  or  gas  would  there  be 
encountered  at  a  depth  of  5000  feet.  R.  658,  662. 

Drilling  of  the  well  was  actively  in  progress  when 
the  ijresent  action  was  coimnenced  on  July  25,  1944, 
and  the  appellant  Cal-Bay  Corporation  was  served 
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with  notice  that  the  appellee  required  immediate  pos- 
session of  the  lands  subject  to  the  action.  R.  255.  All 
work  was  stopped.  R.  256.  Conferences  with  repre- 
sentatives of  the  Navy  resulted  in  the  resumption  of 
drilling  operations  in  August,  1944.  R.  256,  261.  With 
the  approval  of  the  court,  a  stipulation  was  entered 
into  on  September  28,  1944,  between  the  appellee  and 
the  appellant  €al-Bay  Corporation,  w^hereby  the  latter 
was  permitted  to  remain  in  possession  of  i^arcels  58 
and  59  and  prosecute  its  drilling  and  other  operations 
thereon  "until  one  month  after  service  by  the  plain- 
tiff on  said  defendant,  or  on  its  attorneys  herein,  of 
written  notice  of  the  termination  of  said  right  to  pos- 
session." R.  258-260,  279-280.  Such  notice  of  termi- 
nation was  served  upon  the  appellant  Cal-Bay  Cor- 
poration on  December  15,  1944,  and  possession  was 
surrendered  pursuant  thereto  on  January  15,  1945. 
R.  280-281. 

When  drilling  had  been  resumed  in  August,  1944, 
with  the  consent  of  the  Navy  representatives,  gas 
showijigs  were  encountered  at  4760  feet  and  steadily 
increased.  R.  261-263,  266.  On  November  28,  1944, 
so  great  a  volume  of  gas  was  encountered  at  a  depth 
of  4975  feet  that  it  ''blew  out"  the  contents  of  the 
well  and  temporarily  disabled  the  well.  R.  269-275.  In 
the  opinion  of  Byi-on  Norris,  a  commercial  discovery 
of  natural  gas  had  been  made.  R.  682-683. 

As  stated,  no  question  of  title  was  involved  at  the 
trial.  R.  218.  The  sole  question  was  the  amomit  of 
just  compensation  to  be  paid  these  appellants.    For 


the  appellants,  testimony  on  the  subject  of  market 
value  was  given  by  appellant  Joseph  Faria,  Jr.,  R. 
288-301,  by  John  H.  Wents,  Jr.,  a  consulting  petro- 
leum engineei'  and  geologist,  R.  799-805,  and  by  Wil- 
liam G.  Bradford,  a  dealer  in  oil  and  gas  leases,  R. 
860-866;  for  the  appellee,  by  H.  K.  Armstrong,  a 
consulting  geologist  and  petroleum  engineer,  R.  1085- 
1091,  and  by  Paul  Paine,  a  petrolemn  engineer,  R. 
1130-1136.  The  opinions  of  the  witnesses  for  the  ap- 
pellee differed  widely  from  the  opinions  of  the  wit- 
nesses for  the  appellant.  A  tabulation  of  appellants' 
claims,  the  opinions  on  value,  and  the  jury  awards  is 
made  in  the  belief  that  it  will  serve  the  ends  of  clarity 
and  brevity. 


TABULATION  OF  CLAIMS,  OPINIONS  ON  VALUE,  AND  JURY  AWARDS 
Cal-Bay  Corporation  (Leasehold  interest) 


Claim              Faria             Wents 

Bradford 

Armstrong    Paine 

Award 

(57) 
(58) 
(59) 
Sev. 

$3850        $5000        $3850 

3900          5000          3875 

461000       367000      411500 

150000        61000        91500 

$5000 

5000 

358000 

$10 

10 

420 

None 

$60 

30 

836 

None 

$60 

30 

836 

None 

Joseph  Faria,  Jr.  (Leasehold  interest) 

$51200 
None 

$320 

5 

None 

$512 

2.60 
None 

(59) 
(64) 
Sev. 

$15575       $23625       $15575 

175          175 

31850        2.5750        28120 

$512 

5 

None 

Maria ; 

Faria  (Mineral  rights)  (59) 

CB  Is 
JF  Is 
Sev. 

$75000)         $62500) 

)         ) 

35875          44660 

$41600)  $1050 

)       320 

None 

$1672 

640 

None 

$1672 

640 

None 

Edward  Faria  (Mineral  rights)  (58) 

CB  Is 

$3500          $300 

$1000 

$25 

$50 

$50 

MaeE, 

,  Roche  (Mineral  rights)  (57) 

CB  Is 

$3500          $300 

$1000 

$25 

$60 

$60 

Totals  $784225     $487375     $662355     $462800     $2175     $3862.60  $3865 


ID 

The  basic  question  on  the  appeal  is  whether  the 
coni2)ensatioii  awards  are  inadequate  as  a  matter  of 
law  and  are  not  just  compensation.  That,  of  course, 
is  but  another  way  of  saying  that  the  evidence  is 
insufficient  to  support  the  verdict  and  judgment.  Ap- 
pellants ascribe  the  inadequacy  of  the  awards  to  the 
avowedly  partisan  attitude  of  the  trial  judge.  R. 
1140.  That  partisan  attitude  was  reflected  in  the 
comments  of  the  court  during  the  course  of  the  trial, 
in  its  examination  of  appellants'  witnesses  on  value, 
in  the  jury  charge,  and  in  the  refusal  of  the  court  to 
give  instructions  requested  by  appellants.  The  in- 
evitable result  was  that  aj^pellants  were  denied  a  fair 
and  impartial  trial  and  the  right  safeguarded  by  the 
Fifth  Amendment  of  the  Constitution  that  private 
property  shall  not  be  taken  for  a  public  use  without 
just  compensation.  The  appeal,  therefore,  also  pre- 
sents questions  whether  appellants  were  denied  a  fair 
trial  and  due  process  of  law  by  the  acts  and  conduct 
of  the  trial  judge,  whether  the  couit  erred  in  instruct- 
ing the  jury,  and  whether  the  court  erred  in  refusing 
to  instruct  the  jury  in  accordance  with  instructions 
requested  by  appellants. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  compensation  awards  are  inadequate  as  a 
matter  of  law  and  are  not  just  compensation. 

2.  Appellants  were  denied  a  fair  trial  and  due 
process  of  law  by  the  acts  and  conduct  of  the  trial 
judge. 
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3.     The  district  court  erred  in  instructing  the  jury 
as  follows: 

^'Ordinarily,  ladies  and  gentlemen,  the  court,  as 
I  stated  to  you  before,  abstains  from  expressing 
opinions  as  to  the  weight  of  the  evidence.  How- 
ever, due  to  the  somewhat  apparent  complexities 
of  this  case,  and  in  order  to  be  of  assistance  to 
the  jury  in  the  proper  administration  of  justice, 
I  believe  it  is  my  duty  to  make  the  following  com- 
ment to  the  jury:  In  the  opinion  of  the  court 
the  values  fixed  by  the  expert  witnesses  produced 
by  the  defendants  in  this  case  appear  to  the  court 
to  be  so  exaggerated  as  to  make  the  testimony  of 
those  witnesses  incredible.  The  opinion  that  I 
have  expressed  is  just  the  opinion  of  the  court.  A 
Federal  judge  is  permitted  to  make  such  a  com- 
ment to  the  jury.  The  jury  is  not  boimd  by  the 
opinion  of  the  court.  The  opinion  is  expresised 
as  a  part  of  the  instructions  as  to  the  law  for 
such  aid  as  the  jury  wishes  to  make  of  it  in  de- 
termining the  factual  question.  The  jurors  in- 
dividually and  collectively  are  entitled  to  disagree 
with  the  opinion  of  the  court.  You  may  have  your 
own  opinion  and  you  can  come  to  it.  You  are  not 
bound  in  any  manner  in  making  a  finding  in 
accordance  with  the  view  expressed  by  the  court. 
The  reason  why  the  court  has  expressed  the  opin- 
ion is  that  it  appears  to  the  court  that  there  is 
IK)  factual  basis  presented  in  the  testimony  of  the 
expert  witnesses  for  the  defense  upon  which  the 
opinion  of  value  given  by  them  can  be  said  to 
rest."   R.  1188-1189. 


"Mr.  Chamberlin:  If  the  Court  please,  at  this 
time  we  have  certain  objections  to  the  instructions 
given,  and  also  to  the  failure  of  the  court  to  give 
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other  instructions.  Of  course,  as  the  charge  is 
read  to  the  jury  or  stated  to  the  jury  it  is  pretty 
hard  to  ])ut  your  finger  on  the  particular  instruc- 
tions that  your  Honor  is  giving  at  the  time.  In 
this  case  they  did  not  foUow,  I  do  not  believe,  any 
of  the  forms  of  instructions  given  by  either  party, 
but  substantially  most  of  the  instructions  that 
both  sides  proposed.  Of  course,  our  main  objection, 
your  Honor,  is  to  the  instruction  which  started 
out  with  the  language,  'Ordinarily,  the  court  ab- 
stains from  ex})ressing  an  opinion,'  and  there- 
after your  Honor  expressed  an  opinion  upon  the 
credibility  of  certain  expert  witnesses  and  also 
upon  the  evidence  in  the  case.  Our  objection  to 
that  particular  instruction — and  it  was  quite  a 
long  one — is  that  it  exceeds  the  bounds  of  proper 
comment  by  a  court  in  the  instructions  and 
amomits  to  taking  sides.-  We  object  to  the  in- 
structions as  prejudicial  error,  on  the  ground 
that  it  denies  the  defendants  in  this  action  due 
process  of  law  under  the  Fifth  Amendment  to 
the  Constitution,  on  the  ground  that  it  is  repug- 
nant to  the  Fifth  Amendment  to  the  Constitution 
that  a  defendant  is  entitled  to  just  compensation 
in  condemnation  cases.  We  object  to  it  on  the 
ground  that  it  is  repugnant  to  the  Sixth  Amend- 
ment to  the  Constitution  in  that  it  denies  the 
defendants  in  this  action  a  fair  trial.  *  *  *"  R. 
1198-1199. 
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The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

4.     The  district  court  erred  in  instructing  the  jury 
as  follows: 
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'^Ordinarily  the  Court  is  not  permitted  to  in- 
vade the  province  of  the  Jury  in  determining  the 
facts  of  the  case."   R.  1176. 


''Mr.  Chamberlin:  *  *  *  Your  Honor  in  open- 
ing the  charge  said  that  ordinarily  the  court  had 
no  power  to  determine  facts.  We  object  to  that 
language  of  the  court  upon  the  ground  assigned 
and  would  intimate  that  the  court  did  have  such 
power  in  this  case."  R.  1199. 


"The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."   R.  1203. 

5.     The  district  court  erred  in  instructing  the  jury 
as  follows: 

"It  has  been  stated  to  you  by  counsel  during 
argument  that  miless  compensated  by  a  verdict 
of  the  jury  the  defendants  will  not  be  reimbursed 
for  their  efforts  expended  in  connection  with 
their  gas  exploration  project.  Such  reimburse- 
ment, however,  has  no  part  in  the  scheme  of  just 
evaluation  of  the  defendants'  alleged  mineral 
rights.  Many  explorations  for  gas  and  oil  are 
made  all  over  the  world  and  in  innumerable 
instances  are  unsuccessful.  The  Government, 
because  of  its  exercise  of  its  right  of  eminent 
domain  to  take  this  property  carniot  be  charged 
with  the  drilling  or  other  expenses  of  the  defend- 
ants. It  is  only  required  to  pay  the  market  value 
as  I  have  defined  that  term  to  you  of  the  interest 
that  was  taken. 

xVnotlier  statement  was  made  that  I  think  I 
should    comment    upon    because    these    matters 
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inij^ht  tend  to  becloud  the  actual  limits  of  the 
authority  of  this  jury  in  determining  the  amount, 
if  any,  of  the  value  of  the  interest  taken  here. 

Some  comment  was  made  to  the  effect  that  the 
fundamental  issue  was  that  the  defendants  should 
have  been  given  the  opj^ortunity  to  proceed  with 
their  tests  further,  and  that  the  taking  therefore 
resulted  in  damage  to  them  for  that  reason.  I 
repeat  to  you  again  what  I  said,  that  the  United 
States  has  a  paramount  right  to  take  the  prop- 
erty at  any  time  in  the  public  interest.  It  may 
take  the  property  while  a  building  is  being 
erected.  It  need  not  give  the  owner  any  oppor- 
tunity to  complete  the  building.  Its  only  obliga- 
tion is  to  pay  the  market  value  of  that  which  is 
taken.  Likewise  the  amount  that  an  owner  invests 
in  his  property  is  not  germane  in  determining 
the  matter  of  market  value.  I  may  pay  $50,000 
for  a  piece  of  property,  perhaps  yielding  to  the 
importunities  of  some  glib  salesman,  and  yet 
the  market  value  of  that  property  may  be  only 
$10,000.  If  the  Government  takes  that  property, 
the  (rovernment  is  only  required  to  pay  the 
market  value  of  $10,000,  no  matter  what  I  may 
have  paid  for  it  or  invested  in  it,  because  by  law 
just  comi)ensation  always  is  only  concerned  with 
market  value."  R.  1191-1192. 


"Mr.  Chamberlin:  *  *  *  We  also  object  to  the 
instructions  which  were  much  farther  along  in  the 
case,  and  which  your  Honor  prefaced,  I  believe, 
with  'Certain  argmnents  were  made  before  the 
jury.'  Your  Honor  then  proceeded  to  answer 
those  arguments.  We  object  to  the  instructions 
in  those  regards  on  the  ground  they  exceed  the 
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bounds  of  proper  comment  on  the  evidence,  and 
that  they  take  sides  with  the  plaintiff  in  this 
case,  and  for  that  reason  is  prejudicial  error." 
R.  1200. 


''The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

6.  The  district  court  erred  in  instructing  the  jury 
as  follows: 

"The  next  form  of  verdict  has  to  do  with  the 
defendant  Maria  Faria,  and  it  reads  as  follows: 

'We  the  jury  find  the  fair  market  value  on 
July  24,  1944  of  the  royalty  interest  of  the  de- 
fendant Maria  Faria  under  the  leases  on  Parcel 
59  to  be  the  sum  of  blank  dollars.  We  further 
find  severance  damages  to  the  royalty  interest  of 
the  defendant  Maria  Faria  not  taken  by  the 
United  States  to  be  the  sum  of  blank  dollars.' 

You  will  fill  in,  as  you  see  fit,  the  blanks  in 
that  verdict,  as  I  have  heretofore  stated. 

The  next  form  of  verdict  reads: 

'We  the  juiy  find  the  market  value  as  of  July 
24,  1944,  of  the  royalty  interest  of  the  defendant 
Edward  Faria  under  the  leases  on  Parcel  58  to 
be  the  simi  of  blank  dollars.' 

The  next  verdict  reads: 

'We  the  jury  find  the  market  value  as  of  July 
24,  1944  of  the  royalty  interest  of  the  defendant 
Mae  P].  Roche  under  the  leases  on  Parcel  57  to 
be  the  sum  of  blank  dollars. '  *  *  *  And  you  may 
fill  out  those  blanks  in  the  manner  I  have  indi- 
cated." R.  1195-1196. 
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''Mr.  Chamberliii:  There  is  one  feature  here, 
your  Honor,  and  that  is  throughout  the  instruc- 
tions to  the  jury  you  have  drawn  the  distinction 
between  a  leasehold  interest  and  the  royalty  in- 
terest. The  stipulation  which  was  entered  into 
with  the  Government — I  am  objecting  in  this  re- 
gard to  the  forms  of  verdict  which  your  Honor 
proposes  to  submit  to  the  jury — the  stipulations 
which  were  entered  into  between  the  defendants 
and  the  Government  reserved  mineral  rights. 
The  value  to  be  determined  at  this  trial  is  the 
mineral  i-ights  of  certain  defendants. 

The  Court :  There  cannot  be  any  confusion  as 
to  what  is  referred  to. 

Mr.  Chamberlin:  Yes,  your  Honor,  for  the 
reason  that  mider  those  leases  they  had  a  rever- 
sionary interest.  They  had  a  way  of  getting  back 
the  entire  mineral  rights  in  addition  to  the  royal- 
ties in  case  the  lessor  ceased 

The  Court:  I  do  not  think  there  can  be  any 
confusion  on  that.  That  is  merely  a  convenient 
way  to  refer  to  the  interest.  It  has  been  so  re- 
ferred to 

Mr.  Chamberlin:  We  feel  if  it  were  only  a 
matter  of  royalty,  some  question  might  come  up 
as  to  whether  we  would  be  entitled  to  severance 
damage.  If  it  is  a  mineral  right  we  do  not  feel 
that  way. 

Mr.  Bourquin:  May  I  object  to  this  in  the 
interest  of  keeping  the  record  straight  ?  I  thought 
we  had  agreed  on  the  forms  of  these  verdicts. 

Mr.  Chamberlin:  I  submitted  some  to  the 
clerk 

The  Court:  The  court  was  probably  respon- 
sible for  that  because  I  was  afraid  that  the  jury 
might  be  confused  when  we  were  talking  about 
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these  landlords  and  still  referring  to  them  as 
mineral  interests,  and  they  would  not  know  that 
was  the  same  kind  of  interest  as  the  other  de- 
fendants. I  did  that  for  the  purpose  of  distin- 
guishing them,  that  is  all.  I  do  not  see  any 
possible  prejudice."  R.  1202-1203. 
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'The  Court:  Very  well,  all  the  exceptions  of 
counsel  w^ill  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

7.     The  district  court  erred  in  refusing  to  instruct 
the  jury  as  follows : 

''Defendants'  Instruction  No.  22 

"While  it  is  incumbent  upon  one  who  asserts 
the  affirmative  of  an  issue,  thus  having  the  burden 
of  proof,  to  prove  his  allegations  by  a  preponder- 
ance of  the  evidence,  this  rule  does  not  require 
demonstration;  that  is,  such  degree  of  proof,  as 
excluding  all  possibility  of  error,  produces  abso- 
lute certainty,  because  such  proof  is  rarely  pos- 
sible." R.  79. 


"Mr.  Chamberlin:  *  *  *  We  also  object  to  the 
refusal  of  the  court  to  give  certain  instructions. 
Your  Honor  placed  the  burden  of  proof  upon  the 
defendants,  and  properly  so,  but  your  Honor 
refused  to  give  our  instruction  No.  22.  Instinic- 
tion  No.  22  is  to  the  effect  that  while  it  is  in- 
cumbent upon  one  who  assmnes  the  affirmative 
of  the  issue,  having  the  burden  of  proof  to  prove 
his  allegations  by  a  preponderance  of  evidence, 
this  rule  does  not  require  demonstration.  As  we 
have  the  burden  of  proof  in  this  miusual  case  we 
think  your  Honor  was  prejudicial  to  the  rights  of 
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the  defendants  in  your  Honor  not  giving  that 
instruction."  R.  1200-1201. 


''The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

8.     The  district  court  erred  in  refusing  to  instruct 
the  jury  as  follows: 

''Defendants'  Instruction  No.  40 

"This  action  concerns  the  value  of  the  gas  and 
oil  rights  and  the  leases  given  for  such  develop- 
ment on  the  lands  taken  by  the  Govermnent.  Gas 
and  oil  leases  are  recognized  by  law  as  being 
property  having  a  market  value  even  if  such 
leases  are  in  undeveloped  territory.  Where  gas 
and  oil  rights  are  concerned  a  reasonable  prob- 
ability of  successful  development  is  sufficient  to 
make  such  leaseholds  of  great  value.  Where  there 
is  a  reasonable  possibility  of  production  in  pay- 
ing quantities  gas  and  oil  leases  are  common  sub- 
ject of  barter  and  sale  and,  therefore,  have  a 
definite  ascertainable  market  value. 

There  is  a  definite  market  value  even  where 
the  prospects  of  successful  development  are  too 
speculative  to  be  reasonably  probable.  If  the 
uncertainties  are  such  that  the  mineral  interests 
in  the  condenmed  lands  are  bought  and  sold  at 
arms-length  transaction  for  valuable  considera- 
tions, they  have  a  market  price  translated  into  a 
fair  market  value  for  condemnation  purposes." 
R.  94-95. 
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'Mr.  Chamberlin:  *  *  *  We  also  object  to  the 
refusal  of  the  court  to  give  our  instructions  Nos. 
40,  41,  and  43,  those  instructions  having  to  do 
with  market  value  of  the  oil  and  gas  leases.  We 
object  upon  the  ground  that  the  refusal  to  give 
those  instructions  is  prejudicial  error."   R.  1202. 


"The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."   R.  1203. 

9.     The  district  court  erred  in  refusing  to  instruct 
the  jury  as  follows: 

"Defendants'  Instruction  No.  41 

"In  this  case  defendants  base  their  value  of 
the  gas  and  oil  rights  taken  upon  the  fair  market 
value  determined  by  the  opmion  of  certain  wit- 
nesses who  have  information  concerning  said 
properties.  The  opinions  of  such  witnesses  as  to 
market  value  of  said  gas  and  oil  rights  need  not 
be  based  upon  the  sales  of  the  same  or  similar 
rights.  It  is  sufficient  if  after  (the)  witness  has 
testified  that  he  knows  the  property  and  its  mar- 
ket value  he  may  be  then  called  upon  to  state  what 
his  opinion  is  as  to  the  fair  market  value." 
R.  95. 


"Mr.  Chamberlin:  "••  *  *  We  also  object  to  the 
refusal  of  the  court  to  give  our  instructions  Nos. 
40,  41,  and  43,  those  instructions  having  to  do 
with  market  value  of  the  oil  and  gas  leases.  We 
object  upon  the  gi'ound  that  the  refusal  to  give 
those  instructions  is  prejudicial  error."   R.  1202. 
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'The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

10.    The  district  court  erred  in  refusing  to  instruct 
the  jury  as  follows: 

''Defendants'  Instruction  No.  43 

"The  owner  of  mineral  rights  or  oil  and 
gas  leases  taken  by  the  Govermnent  is  entitled 
to  just  compensation  therefor  if  they  have  a  fair 
market  value  at  the  time  of  taking  although  they 
may  be  in  mideveloped  territory  and  there  is  only 
a  reasonable  jjossibility  of  successful  develop- 
ment." R.  97. 


"Mr.  Chamberlin:  *  *  *  We  also  object  to  the 
refusal  of  the  court  to  give  our  instructions  Nos. 
40,  41,  and  43,  those  instructions  having  to  do 
with  market  value  of  the  oil  and  gas  leases.  We 
object  upon  the  gromids  that  the  refusal  to  give 
those  instructions  is  prejudicial  error."   R.  1202. 


"The  Coui-t:  Very  well,  all  the  exceptions  of 
comisel  will  be  noted.  You  may  bring  the  jurv 
in."   R.  1203. 

11.     The  district  court  erred  in  refusing  to  instruct 
the  jury  as  follows: 

"Defendants'  Instruction  No.  44 

"If  you  find  and  believe  from  the  entire  testi- 
mony that  any  of  the  witnesses  as  to  value  have 
magnified  or  exaggerated  the  value,  or  on  the 
other  hand  have  minimized  or  diminished  the 
value  on  account  of  his  or  her  interest  in  the 
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action  or  in  the  property,  or  his  or  her  prejudice, 
lack  of  candor  or  want  of  knowledge  or  lack  of 
familiarity  with  the  property  or  from  lack  of  ex- 
perience or  lack  of  trustworthiness,  or  for  any 
other  reason,  then  it  is  your  duty  to  reject  the 
evidence  of  such  witness  or  witnesses  insofar  as 
you  believe  the  same  to  Iiave  been  exaggerated  or 
minimized.  You  must  arrive  at  your  verdict  from 
what  you  find  to  be  a  preponderance  of  the 
credible  evidence  as  to  the  amomits  of  money  the 
defendants  are  entitled  to  receive  as  just  com- 
pensation for  the  loss  to  him  or  her  or  it,  occa- 
sioned by  the  taking  of  the  property  involved  in 
this  action  on  the  dates  specified."   R.  96-97. 


''Mr.  Chamberlin:  *  *  *  Then  your  Honor 
gave  the  instructions  on  expert  witnesses,  com- 
menting upon  the  expert  witnesses  for  the  de- 
fendants, on  the  theory  that  their  estimates  were 
extravagant.  We  think  we  were  entitled  to  oui* 
instruction  No.  44  to  this  elfect:  If  you  find  and 
believe  from  the  entire  evidence  that  any  of  the 
witnesses  as  to  value 

The  Court:  I  have  No.  44.  I  do  not  think  it 
will  be  necessary  for  you  to  read  it.  I  will  iden- 
tify it  by  number. 

Mr.  Chamberlin:  I  object  to  the  refusal  of  the 
court  to  give  that  part  of  Instruction  No.  44 
which  reads,  'Or,  on  the  other  hand,  have 
minimized  or  diminished  the  value.'  In  other 
words,  the  instruction  as  given  magnifies  the  over- 
statement and  we  have  no  comment  upon  imder- 
statement."  R.  1201. 
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The  Court:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

12.     The  district  court  erred  n  refusing  to  instruct 
the  jury  as  follows: 

''Defendants'  Instruction  No.  45 

''A  judge  of  the  court,  presiding  in  the  trial 
of  an  action,  is  authorized,  within  proper  bounds, 
to  comment  to  the  jury  on  the  credibility  of  any 
witness  and  on  any  other  ijhase  of  evidence. 

I  would  caution  you  that  it  is  your  right  and 
duty  to  exercise  the  same  independence  of  judg- 
ment in  weighing  the  judge's  comment  on  the 
evidence  as  you  are  entitled  to  exercise  in  weigh- 
ing the  testimony  of  the  witnesses  and  the  argu- 
ments of  counsel. 

You  will  keep  in  mind  that  you  are  the  exclu- 
sive judges  of  the  credibility  of  the  witnesses 
and  of  all  questions  of  fact  submitted  to  you. 
Such  authority  as  the  trial  judge  has  to  express 
his  personal  thought  on  any  of  these  matters  is 
confined  to  the  sole  purpose  of  aiding  you  in 
arriving  at  a  verdict,  and  may  not  be  used,  and 
is  not  used  in  this  case,  to  impose  his  will  upon 
you  or  to  compel  a  verdict."   R.  98. 


"Mr.  Chamberlin:  *  *  *  We  also  object  to  the 
refusal  of  the  coui*t  to  give  our  insti-uction  No. 
45.  Your  Honor  covered  that  largely,  but  you 
omitted  a  cautionary  provision,  that  is,  the  sec- 
ond ])aragraph  of  our  Instruction  No.  45,  whereby 
the  jury  should  have  been  told  that  they  were 
entitled   to   consider   your   Honor's   remarks   no 
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greater  in  weighing  the  testimony  of  the  witnesses 
than  the  arguments  of  counsel.  Your  Honor  neg- 
lected to  give  that."   R.  1201-1202. 


HI 


'The  Coui-t:  Very  well,  all  the  exceptions  of 
counsel  will  be  noted.  You  may  bring  the  jury 
in."  R.  1203. 

13.     The    district    court    erred    in    denying    appel- 
lants' motion  for  a  new  trial. 


ARGUMENT. 

1.  THE  COMPENSATION  AWARDS  ARE  INADEQUATE  AS  A 
MATTER  OF  LAW  AND  ARE  NOT  JUST  COMPENSATION. 
(Specification  of  Error  No.  1.) 

As  to  the  a])pellant  Cal-Bay  Corporation,  the  prop- 
erty taken  by  appellee  was  its  leasehold  interest  in 
parcels  57,  58,  and  59  imder  oil  and  gas  leases.  The 
well  called  Faria  Xo.  1  was  on  part  of  these  parcels 
and  632  shareholders  of  the  company  had  invested 
over  $250,000  in  the  well  with  the  approval  of  the 
Division  of  Corporations  of  the  State  of  California. 
That  the  well  was  in  an  oil  or  gas  bearing  area,  is 
not  susceptible  to  doubt  on  the  present  record.  Nor 
may  be  doubted  that  in  the  drilling  of  the  w^ell  natural 
gas  of  commercial  quality  was  discovered  in  volmnes 
increasing  as  the  well  i^enetrated  deeper.  Actual 
demonstration  by  a})pellant  Cal-Bay  Corporation  that 
it  had  discovered  natural  gas  of  commercial  quality 
m  commercial  quantities  became  impossible,  of  course. 
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when    the    appellee    disi)ossessed    ai)pellant    Cal-Bay 
Corporation  in  January,  1945. 

It  is  therefore  obvious  in  this  ease  that  for  the 
public  use  reflected  by  an  ammunition  dump  or 
powder  mas^azine,  the  appellee  destroyed  an  invest- 
ment of  over  $250,000  by  appellant  Cal-Bay  Corpora- 
tion in  the  property  it  held  under  oil  and  gas  leases, 
and  destroyed  its  leasehold  interest  which  included 
surface  and  subsurface  rights  and  rights  to  87^2% 
of  the  value  of  all  oil  removed  from  the  leased  prop- 
erty and  871/2 7o  of  the  net  proceeds  from  the  sale 
of  gas  from  wells  thereon.  For  all  this  destruction 
the  jury  awarded  ax)pellant  Cal-Bay  Corporation  the 
pittance  of  $926.    R.  1212. 

But  the  destruction  was  even  more  devastating. 
The  part  taken  by  api)ellee  in  parcel  59  was  severed 
from  a  larger  tract  held  under  the  same  oil  and  gas 
lease  b}^  appellant  Cal-Bay  Corporation.  The  entire 
tract  was  used  and  treated  as  an  entity.  That  an 
element  of  value  arose  out  of  the  relation  of  the  part 
taken  to  the  entire  tract,  is  clear.  To  hold  the  lease 
on  the  part  remaining  it  would  be  necessary  for  Cal- 
Bay  Corporation  to  drill  another  w^ell  in  the  same 
general  district  (this  time  alongside  an  ammunition 
dumj)  or  powder  magazine)  and  to  face  another  ex- 
penditure of  over  $250,000.  That  some  damage  was 
caused  appellant  Cal-Bay  Corporation  by  the  sever- 
ance, is  equally  clear.  {United  States  v.  Miller,  317 
U.  8.  3()9,  376,  63  S.  Ct.  276,  281,  87  T..  Ed.  336.) 
For  this  latter  destruction,  however,  the  jury  awarded 
appellant  Cal-Bay  Corj)oration  nothing.  R.  1212-1213. 


25 


As  to  the  appellant  Josepli  Faria,  Jr.,  his  case 
parallels  that  of  the  appellant  Cal-Bay  Corporation 
with  the  exception  that  he  had  not  drilled  a  well  on 
the  properties  he  held  under  lease.  But  under  his 
leases  the  well  drilled  by  the  ai)])ellant  Cal-Bay  Cor- 
poration inured  equally  to  his  benefit.  What  has  been 
said  resj^ecting-  that  a])pellant  therefore  applies  to 
him.  Yet  the  jury  awarded  him  the  pittance  of  $517 
for  the  destruction  of  his  leasehold  interest  and  noth- 
ing by  way  of  severance  damage.   R.  1213. 

As  to  the  a]ipellant  Maria  Faria,  the  case  is  dif- 
ferent. When  the  action  was  commenced  she  was  the 
owner  of  parcel  59  containing  440.87  acres.  She  had 
leased  367.36  acres  thereof  under  oil  and  gas  lease 
to  the  appellant  Cal-Bay  Corporation,  and  from  this 
acreage  the  appellee  severed  and  took  208.83  acres 
and  left  158.53  acres  remaining.  She  had  leased  73.51 
acres  thereof  under  oil  and  gas  lease  to  the  appellant 
Joseph  Faria,  Jr.,  and  from  this  acreage  the  appellee 
severed  and  took  63.91  acres  and  left  9.60  acres  re- 
maining. A  stipulation  with  the  ajjpellee  before  the 
ti'ial  had  narrowed  her  claims  at  the  trial  to  the  value 
of  her  mineral  rights  under  the  leases  and  to  sever- 
ance damage.  Her  mineral  rights  under  the  leases 
consisted  not  only  of  a  royalty  interest  in  oil  and 
gas  recovered  but  also  of  a  reversionary  interest  in 
the  entire  mineral  rights.  Her  mineral  rights  re- 
quired the  drilling  of  a  well  and  such  well  had 
been  drilled  on  the  property  under  lease  at  a  cost  of 
over  $250,000.  Her  mineral  rights  contemplated  the 
eventual   drilling  of  a  well  on  each  20  acres  under 
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lease.  That  her  mineral  rights  in  the  272.74  acres  of 
oil  or  gas  bearing  lands  were  of  a  very  substantial 
value,  is  clearly  evident.  And  equally  evident  is  her 
damage  by  severance.  Yet  the  jury  awarded  her  the 
inadequate  sum  of  $2312  for  her  mineral  rights  and 
nothing  at  all  for  severance  damage.   R.  1212. 

As  to  the  a])i)ellants  Edward  Faria  and  Mae  E. 
Roche,  each  was  a  lessor  possessing  mineral  rights 
under  an  oil  and  gas  lease  to  appellant  Cal-Bay  Cor- 
poration, each  of  5  acres  or  approximately  so,  one 
in  parcel  58  and  the  other  in  parcel  57.  Neither  was 
alfected  by  any  severance.  The  tabulation  earlier 
made  shows  that  they  produced  evidence  at  the  trial 
establishing  the  value  of  their  respective  mineral 
rights  at  $300  each.  The  jury  awards  of  $50  and 
$60  were  obviously  inadequate.   R.  1212-1213. 

Cases  involving  the  condemnation  of  leasehold  in- 
terests under  oil  and  gas  leases  or  the  condemnation 
of  mineral  rights  are  not  common  in  the  federal  re- 
ports. In  Montana  Uy.  Co.  v.  Warren,  137  U.  S.  348, 
11  S.  Ct.  96,  97,  34  L.  Ed.  681,  the  Supreme  Court 
spoke  on  the  subject  as  follows: 

''The  claim  in  controversy  has  been  developed 
so  far  as  to  indicate  that  possibly,  perhaps  prob- 
ably, the  same  rich  vein  extended  through  its 
territory.  It  had  not  been  developed  so  far  that 
this  could  be  affirmed  as  a  fact  proved.  The  strip 
ran  lengthwise  through  the  claim;  and  upon  the 
trial  witnesses  were  permitted  to  testify  as  to 
their  opinion  and  judgment  of  its  value.  It  may 
be  conceded  that  there  is  some  element  of  uncer- 
tainty in  this  testimony,   but   it   is   the   best   of 
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which,  in  the  nature  of  things,  the  case  was  sus- 
ceptible. That  this  mining  claim  which  may  be 
called  'only  a  prospect,'  had  a  value  fairly  de- 
nominated a  'market  value,'  may  be,  as  the 
Supreme  Court  of  Montana  well  says,  be  affirmed 
from  the  fact  that  such  prospects  were  the  con- 
stant subject  of  barter  and  sale.  Until  there  has 
been  full  exploiting  of  the  vein,  its  value  is  not 
certain,  and  there  is  an  element  of  speculation,  it 
must  be  conceded,  in  any  estimate  thereof.  And 
yet  uncertain  and  speculative  as  it  is,  such 
prospect  has  a  market  value;  and  the  absence  of 
certainty  is  not  a  matter  of  which  the  railroad 
company  can  take  advantage  when  it  seeks  to 
enforce  a  sale.  Contiguous  to  a  valuable  mine, 
with  indications  that  the  vein  within  such  mine 
extends  into  this  claim,  the  railroad  company  may 
not  plead  the  uncertainty  in  respect  to  such  ex- 
tension as  a  ground  for  refusing  to  pay  the  full 
value  which  it  has  acquired  in  the  market  by 
reason  of  its  surroundings  and  possibilities.  In 
respect  to  such  value,  the  opinions  of  witnesses 
familiar  with  the  territory  and  its  surroundings 
are  competent.  At  best,  evidence  of  value  is 
lar[g]ely  a  matter  of  opinion,  especially  as  to 
real  estate." 

And  in  Eagle  Lake  Improvement   Co.  v.   United 
States,  .5  Cir.,  141  F.  2d  562,  at  page  564: 

"*  *  *  a  mineral  lease  is  recognized  by  law  as 
being  property  having  a  market  value  even  if  it 
covers  undeveloped  territory.  Where  oil  interests 
are  involved,  a  reasonable  probability  of  success- 
ful development  is  sufficient  to  make  leasehold 
estates  of  great  value;  indeed,  where  there  is  a 
reasonable   i^ossibility   of   production   in   paying 
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quantities,  iiiineval  rights  are  a  common  subject 
of  barter  and  sale,  and  therefore  have  a  definite, 
ascertainable  market  value,  even  where  the  pros- 
pects of  successful  development  are  too  specula- 
tive and  remote  to  be  'reasonably  probable.'  " 

In  United  States  v.  Caiishy,  328  U.  S.  i256,  261, 
m  S.  Ct.  1062,  1065-1066,  it  was  declared  that  ''It  is 
the  owner's  loss,  not  the  taker's  gain,  which  is  the 
measure  of  the  value  of  the  property  taken". 

An  application  of  the  foregoing  rules  to  the  evi- 
dence leaves  no  doubt  that  the  com])ensation  awards 
are  inadequate  as  a  matter  of  law  and  are  not  just 
compensation,  or,  otherwise  stated,  that  the  verdicts 
and  judgment  are  not  supported  by  the  evidence. 


2.  APPELLANTS  WERE  DENIED  A  FAIR  TRIAL  AND  DUE 
PROCESS  OF  LAW  BY  THE  ACTS  AND  CONDUCT  OF  THE 
TRIAL  JUDGE.  (Specification  of  Error  No.  2.) 

The  trial  judge  was  an  avowed  ])artisan  at  the 
trial.  When  counsel  for  appellant  stated  during  the 
course  of  trial  and  outside  the  presence  of  the  jury, 
"throughout  the  trial  of  this  case  your  Honor  has 
had  a  somewhat  partisan  outlook  on  the  litigation 
before  you",  the  trial  judge  replied,  "Not  until  T 
heard  the  opinion  testimony  offered  by  the  defend- 
ants".  R.  1140. 

On  the  subject  of  value,  the  appellants  offered  the 
opinion  testimony  of  Joseph  Faria,  Jr.,  John  II. 
Wents,  Jr.,  and  William  G.  Bradford,  in  the  order 
given.    No   partisan   attitude   was   exhibited  by   the 
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court  when  the  testhnony  of  Joseph  Faria,  Jr.  was 
adduced.  But  at  the  conclusion  of  the  testimony  of 
John  H.  Wents,  Jr.,  the  following  occurred  (R.  850- 
857): 

''Mr.  Bourquin:     That  is  all,  sir. 

Mr.  Scampini:     That  is  all. 

The  Court:  Just  a  moment,  Mr.  Wents,  there 
is  a  matter  I  would  like  to  inquire  about.  I  do 
not  recall  in  your  testimony  whether  you  valued 
the  royalty  interest  of  Maria  Faria.  One  figure 
you  gave  us  was  you  valued  the  royalty  interest 
of  Maria  Faria  in  the  208.83  acre  tract  at  $65,250. 
I  wonder  if  you  could  get  to  that  figure  that  you 
have  there. 

The  Witness:     Yes. 

Q.  (By  the  Court)  :  Now,  so  that  the  Jury 
and  the  Court  may  understand  what  you  mean  by 
that,  you  are  referring  to  the  interest  reserved 
by  the  lease  to  Mary  Faria*? 

A.  The  one-eighth  of  the  net  proceeds  from 
production  which  was  reserved  by  each  of  these 
leases  with  respect  to  the  valuation  of  the  royalty. 

Q.  The  Cal  Bay  Corporation  took  a  lease  of 
the  property  of  Maria  Faria? 

A.     That  is  correct,  }^our  Honor. 

Q.  And  they  were  to  get  all  the  oil  that  came 
out  of  the  well  except  one-eighth? 

A.  They  were  to  get  seven-eighth  for  the  oper- 
ating. 

Q.  And  Maria  Faria  was  to  get  one-eighth  of 
that  oil? 

A.     One-eighth. 

Q.  And  that  is  referred  to  as  her  royalty  in- 
terest, is  that  right? 

A.  That  is  her  royalty  in  either  oil  or  gas, 
whichever  be  produced. 
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Q.  Wlien  you  gave  your  opinion  that  her  one- 
eightli  interest  in  the  oil  or  gas  to  be  produced 
had  a  vaUie  of  $62,500,  were  you  then  indicating 
tliat  that  was  the  present  vakie  that  you  attached 
to  lier  one-eighth  interest  in  the  oil  or  gas? 

A.  What  her  royalty  interest  might  be  sold 
for  in  the  open  market  based  upon  going  prices. 

Q.  Tliat  would  be  the  present  value  of  the 
future  return,  would  it  not? 

A.  No,  it  would  be  the  market  value  rather 
than  the  i)resent  value,  because 

Q.  The  market  value,  then,  of  the  future  I'e- 
turn '? 

A.     Yes. 

Q.  In  other  w^ords,  one  who  goes  into  the 
market  to  buy  a  royalty  of  a  lessor  would  pay 
for  it  something  that  would  be  less  than  the  total 
amount  that  over  the  years  would  be  returned? 

A.  He  would  expect  interest  on  his  money  and 
a  profit  on  his  investment. 

Q.  Exactly,  so  if,  for  instance,  you  were  buy- 
ing an  oil  royalty  of  a  lessor — I  think  you  said 
you  worked  for  the  Pacific  Western  Oil  Company 
and  Mr.  Geddy? 

A.    Yes,  I  have. 

Q.  Would  you  have  advised  him  to  have  paid 
jn'esently,  that  is,  at  that  time,  $62,250  for  Maria 
Faria's  one-eighth  interest  in  the  oil  and  gas  to 
be  produced  from  this  property? 

A.     Yes,  your  Honor,  because 

Q.  How  would  you  possibly  be  able  to  calcu- 
late the  value  of  the  lessor's  oil  royalty  without 
having  some  ])roduction  basis  upon  which  to  make 
that  calculation  ? 

A.  There  are  hundreds  of  transaction,  your 
Honor,  in  oil  royalty  interests  prior  to  the  date 
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when  production  has  been  established.  In  other 
words,  it  is  a  commodity  which  is  bought  and 
sold  on  the  open  market. 

Q.  But  how  would  you  figure  how  much  you 
would  ])ay  foi-  a  future  return  on  oil  when  you 
would  not  know  how  much  oil  was  going  to  be 
produced  from  that  property  or  have  any  basis 
for  calculating  it? 

A.  That  is  purely  a  price  which  has  been 
arrived  at  by  trading  in  this.  The  trader  in  these 
interests — in  other  words,  we  are  assuming  that 
the  man  who  buys  has  a  knowledge  of  what  he 
is  buying,  and  the  man  who  sells  has  a  knowl- 
edge of  what  he  is  selling,  and  those  people  have 
made  these  transactions  prior  to  that  time.  If 
they  fail  on  one  transaction  they  gain  on  another. 
In  other  w^ords,  in  an  unproven  royalty  (the 
amount)  ])aid  is  only  a  fractional  part  of  that 
which  would  be  paid  for  a  proven  royalty. 

Q.  I  understand.  What  you  mean  is  that  one 
undertakes  to  pay  out  money  in  the  open  market 
to  buy  a  lessor's  royalty  in  a  property  that  is 
yet  unproven,  that  is  speculative. 

A.  It  was  speculative.  In  other  words,  your 
Honor,  the  acre  per  cent  may  be  worth  anywhere 
from  a  few  dollars  to  $25  on  an  unproven  royalty, 
but  in  a  proven  royalty  it  may  go  up  in  hundreds 
of  dollars  per  acre  per  cent. 

Q.  Suppose  you  had  an  oil  royalty  of  a  lessor 
and  you  had  a  production  record  to  show  that 
the  property  produced  so  much  oil;  you  would 
then  be  able  to  calculate  the  longevity  of  the  pro- 
duction, wouldn't  you*? 

A.     Yes,  your  Honor. 

Q.  And  if  you  are  able  to  show  that  over  a 
period  of  years  the  property  might  produce  for 
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tlie  lessor  $100,000  in  i'uture  returns,  what  would 
be  the  factors  that  you  would  take  into  account 
in  determining  tliat  that  property  might  produce 
$100,000  for  the  lessor  over  a  period  of  years? 

A.  What  were  the  factors  I  would  take  into 
consideration  in  arriving  at  the  $100,000  figure? 

Q.    Yes. 

A.  I  w^ould  take  into  consideration  the  past 
]n'oductive  history  of  the  wells ;  I  would  take  into 
consideration  the  thickness  and  the  saturation  of 
the  sands — in  other  words,  I  would  arrive  at  a 
volumetric  figure  of  the  possible  production  or 
probable  production  in  barrels.  I  would  then 
translate  that  probable  production  in  barrels  to 
dollars. 

Q.  Would  you  take  into  account  how  much 
the  oil  or  gas  was  selling  for  at  the  time? 

A.  That  is  it.  I  would  translate  the  barrels 
of  oil  or  gas  into  dollars. 

Q.    At  the  price  that  it  was  then  selling  for? 

A.     The  present  price  is  the  price  we  use. 

Q.  Would  you  make  any  allow^ance  for  changes 
in  prices  during  the  period  that  the  one  who 
bought  the  royalty  would  be  expecting  to  get  a 
return  for  it? 

A.  Not  so  long  as  the  price  as  of  the  date  of 
my  valuation  was  not  disproportionate,  either 
above  or  below  the  mean  average  price. 

Q.  Would  you  take  into  account  factors  of  un- 
certahity,  such  as  calamities,  catastrophe  or 
damage  to  the  oil  field  or  gas  fields  of  the  prop- 
erty were  located? 

A.     In  some  degree,  yes. 

Q.  And  that  is  known,  isn't  it,  as  the  discount 
factor  ? 

A.     No,  it  is  not,  your  Honor. 


33 


Q.     What  is  the  discount  factor? 

A.  I  did  not  employ  my  discount  factor  as  a 
hazard  factor.  I  employed  my  factor  as  a  money 
worth  factor.  Some  engineers  use  a  higher  dis- 
count rate  as  a  compensating  factor.  I  do  not 
believe  in  that. 

Q.  I  just  want  to  get  this  clear  in  my  mind, 
then,  the  figure  that  you  gave  here  as  to  what 
you  would  be  willing  to  advise  Mr.  Geddy,  whom 
I  am  told  is  a  very  experienced  oil  man,  the  fig- 
ure of  $65,250  that  you  would  recommend  to 
Mr.  Geddy  to  pay  for  Maria  Faria's  one-eighth 
roj-alty  interest  in  these  208.83  acres  is  not  cal- 
culated upon  any  known  factors  that  have  to  do 
with  production  and  the  like? 

A.  It  is  calculated  on  trading  factors  in  com- 
parable acreage,  your  Honor.  In  other  words, 
that  is  the  answer,  because  we  can't  use  any  other 
method  of  approach,  and  there  are  hundreds  of 
trades.  There  are  large  organizations  that  deal 
in  that. 

Q.  How  would  you  know  how  to  recommend 
to  Mr.  Geddy  to  pay  $65,000  for  this  one-eighth 
royalty  if  he  did  not  know  what  he  could  expect 
to  get  out  of  the  production  of  gas  and  oil? 

A.  Your  Honor,  I  am  a  geologist,  too,  I  could 
point  out  to  Mr.  Geddy  the  possibility  for  pro- 
duction on  that  property,  and  make  comparisons 
between  that  property  and  other  properties.  I 
could  also  point  out  to  Mr.  Geddy  that  the  price 
he  would  be  paying  for  this  royalty  on  the  basis 
of  my  calculations  would  not  exceed  $25  per  acre 
per  cent,  some  of  it  much  lower,  and  I  could 
point  out  to  him  that  the  going  price  for  com- 
parable royalties  was  higher  than  that  figure. 
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Q.  Tlien  the  basis  of  your  estimation  or  ap- 
])raisal  liere  in  this  royalty  matter  is  purely  on 
a  speculative  basis? 

A.  That  is  the  basis  of  the  appraisal  of  lands 
of  this  type. 

Q.     Not,  though,  where  they  are  proven? 

A.  Oh,  this  is  not  proven,  according  to  my 
estimation.  Proven  means  that  the  property  is 
on  2)roduction.    That  is  my  definition  of  proven. 

Q.  You  might  also,  might  you  not,  Mr.  Wents, 
have  a  sand  that  had  been  developed  to  a  depth, 
and  by  coring,  you  could  determine  to  a  reason- 
able extent  from  the  porosity  of  the  sand  the 
probable  contents,  couldn't  you? 

A.  We  can't  get  the  porosity  of  the  sand 
except  by  comparison,  your  Honor.  We  could 
prognosticate  or  estimate. 

Q.  Perhaps  I  am  getting  a  little  too  technical. 
There  are  ways,  before  production  actually  starts, 
of  determining  within  reasonable  limits  from  the 
depths  and  character  of  an  oil  or  gas  sand  ac- 
tually encountered  and  drilled  through  the  rea- 
sonable probabilities  of  production  from  it? 

A.    Yes,  there  is. 

Q.     That  is  not  the  case  here,  of  course? 

A.  Yes,  it  was  the  case  here.  The  reasonable 
possibilities  for  production  were  laiown,  in  my 
estimation. 

Q.  The  well  had  not  been  drilled  to  a  point 
where  you  were  able  to  say  that  the  w^ell  had 
penetrated  seventy,  eighty,  ninety,  one  hundred  or 
one  hundred  and  twenty-five  feet  of  designated 
sand? 

A.     In  my  opinion  your  Honor 

Q.  But  the  well  had  not  been  drilled  to  that 
point  ? 
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A.  Your  Honor,  may  I  explain  something  in 
that  connection? 

Q.     Just  answer  my  question  first. 

A.  The  well  had  not  been  drilled  to  that  point 
at  that  time.  However,  your  Honor,  the  well  had 
been  drilled  to  a  depth  to  give  us  the  marker 
points  whereby  tlie  geologists  could  estimate  the 
depth  at  which  things  could  be  encountered  with, 
a  verv  fine  degree  of  error. 

Q.  It  is  on  that  speculative  basis  that  you 
have  stated  that  you  based  your  valuation  of  this 
oil  royalty? 

A.     Yes,  it  is,  your  Honor. 

The  Court:  I  am  sorry  to  have  taken  up  so 
much  of  the  time  of  Counsel  in  this  matter,  but 
I  wanted  to  find  out  the  basis  upon  which — a 
mattei'  that  was  not  touched  by  Counsel — the 
royalty  was  calculated  by  the  witness." 

At  the  conclusion  of  the  testimony  of  William  G. 
Bradford,  the  following  occurred  (R.  905-908)  : 

''The  Court:  I  just  wanted  to  ask  a  question 
about  this  royalty. 

Q.  You  valued  the  12%  per  cent  interest  of 
Maria  Faria  in  this  lease,  you  told  me  the  other 
day,  at  $41,600.  That  is  about  at  the  rate  of 
$3,500  a  per  cent,  isn't  it? 

The  Witness:  Your  Honor,  I  figured  it  at 
$200  an  acre  to  buy  the  entire  12%  per  cent,  if 
she  was  going  to  sell  her  entire  interest. 

The  Court :  If  she  had  a  12%  per  cent  interest 
you  were  going  to  buy  it  for  $41,600,  that  would 
be  at  the  rate  of  about  $3,500  a  per  cent. 

A.     That  is  right. 

The  Court:  Where  has  anybody  in  California 
ever  paid  a  $3,500  a  per  cent  for  a  landlord's 
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interest  in  a  gas  lease  where  the  land  was  not 
proven  ? 

A.     Your  Honor,  I  just  sold  one 

The  Court:     Can  you  answer  that? 

A.     Yes,  I  have  bought  it  and  sold  it  for  that. 

The  Court:     Where  was  this'? 

A.  I  sold  one,  a  wildcat  drilling,  sold  it  to  the 
Seaboard  Oil,  a  matter  of  record  here,  in  the  last 
three  months,  $3,500  for  one  per  cent  in  three  and 
a  half  acres. 

The  Court:     XTnproven  land? 

A.     It  was  unproven,  your  Honor. 

The  Court:  Will  you  tell  me  who  made  that 
lease,  the  parties  to  it,  and  when  it  was  done? 

A.  Yes,  sir,  I  will.  The  Petroleum  Corpora- 
tion and  the  Producers  Oil  are  owners.  They  are 
San  Francisco  people  here. 

The  Court:  Are  you  telling  me  that  the  Sea- 
board Oil  C'Ompany  pay  you  $3,500  a  per  cent 
for  a  lessor's  royalty  in  an  unproved  piece  of 
land? 

A.     Your  Honor,  Mr.  Scampini 

The  Court:     Just  answer  that  question. 

A.     Yes,  sir,  they  paid  more  than  that. 

The  Court:  The  Seaboard  Oil  Company  for  a 
lessor's  interest  paid  $3,500  a  per  cent  for  an 
unproved  })iece  of  land? 

A.    Yes,  sir,  they  did. 

The  Court:  I  just  can't  believe  you  are  telling 
the  truth  on  that. 

Mr.  Scampini:  Your  Honor,  I  will  cite  your 
Honor  to  the  corporation  pemiit  on  the  subject 
before  the  Corporation  Department.  I  will  give 
your  Honor  the  number  of  the  transaction. 

The  Court :  I  asked  a  very  definite  question  of 
the  witness  and  he  has  answered  it.  We  will  leave 
it  go  at  that. 
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The  Witness :     I  certainly  did. 

Mr.  Scampini :  We  offer  to  prove  at  this  time 
the  records  of  the  transaction  and  bring  the 
records  of  the  transaction  and  offer  them  in  evi- 
dence. One  per  cent,  if  it  please  the  Court,  sold 
for  over  $6,400,  one  per  cent  in  three  and  a  half 
acres.  The  nearest  well  being  drilled  was  a  mile 
and  a  half  away,  and  it  ended  up  in  a  dry  hole, 
your  Honor,  and  the  Seaboard  (paid)  the  cash  to 
the  Corporation  Department  in  November  of  last 
year. 

The  Court:     For  a  lessor's 

Mr.  Scampini:  For  a  lessor's  interest  of  one 
per  cent. 

The  Court :  Well,  I  do  not  know  what  has  hap- 
pened to  our  Coi-poration  Department  in  the  State 
of  California.  That  is  all  I  can  say. 

Mr.  Scampini :  If  it  please  the  Court,  the  Sea- 
board Company 

The  Court :  I  am  sorry  to  have  made  this  com- 
ment. I  will  tell  the  Jury  to  disregard  it.  It  is 
just  a  comment  of  the  Court. 

Mr.  Scampini:  I  ask  now  to  offer  evidence  in 
support  of  the  statement  of  Mr.  Bradford  in  an- 
swer to  your  Honor's  question,  and  I  also  protest 
for  the  purposes  of  the  record,  your  Honor's  com- 
ments in  respect  to  the  Corporation  Department 
as  being  prejudicial  to  our  case  before  this  Jury. 

The  Court:  I  will  tell  the  Jury  to  disregard 
the  Court's  statement.  The  comment  of  the  Court 
was  on  the  weight  of  the  evidence  and  the  Jury 
is  not  bomid  by  it.  The  Jury  can  decide  the  case 
if  and  when  it  comes  time  for  the  Jury  to  decide 
the  case,  according  to  their  own  lights  and  accord- 
ing to  the  instructions  the  Court  may  give  them 
at  the  time.  The  Court,  of  course,  has  a  right  to 
make  comments  as  to  the  weight  of  the  evidence. 
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l3ut  tile  jury  is  not  bound  by  what  the  Court  says 
in  that  regard.  It  may  form  its  own  judgment. 
Does  that  instruction  cover  what  you  have  in 
mind"? 

Mr.  Scampini:     Yes,  your  Honor.  Thank  you." 

The  witness  John  H.  Wents,  Jr.  was  later  recalled 
for  further  recross-examination  by  the  plaintiff's  coun- 
sel, R.  908,  and  at  the  conclusion  of  his  testimony  the 
following  occurred  (R.  926-927)  : 

''The  Court:  *  *  *  I  just  want  to  ask  another 
question.  I  wanted  to  satisfy  my  curiosity  as  to 
some  of  these  matters  of  royalty  interest  I  think 
you  said  that  you  appraised  the  royalty  interest 
of  Maria  Faria  at  12%  per  cent  in  the  208-acre 
tract  at  $65,250. 

A.     I  believe  something  like  that. 

Q.  That  is  at  the  rate  of  $5000  a  per  cent, 
approximately  1 

A.    Yes. 

Q.  Do  you  happen  to  know  what  the  highest 
rate  per  cent  that  has  ever  been  paid  for  lessors' 
royalty  interest  in  the  State  of  California  is? 

A.  No,  I  don't  but  I  know  of  a  sale  as  high  as 
$140,000  a  per  cent  in  land  not  proven  yet.  That 
was  at  Coalinga. 

Q.  Do  you  know  what  was  the  highest  per  cent 
that  has  ever  been  paid  the  lessor  royalty  interest 
in  either  the  Kettleman  fields  or  Coalinga  was? 

A.  $140,000  in  Coalinga.  With  respect  to  lease- 
hold interest  in  Kettleman  Hills  the  Amerada 
Petrolemn  Corporation  purchased  from  the  Union 
Oil  Company  one-half  of  a  160-acre  lease  for  the 
smn  of  eight  million  dollars,  four  million  dollai*s 
in  cash  and  four  million  dollars  out  of  oil. 

Q.  That  was  on  the  basis  of  a  property  already 
proven  ? 
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A.  No,  that  had  not  been  drilled  at  the  time  of 
the  sale. 

Q.     It  hadn't  been  drilled? 

A.  No,  not  that  particular  lease,  had  not  been 
drilled  at  the  time,  according-  to  the  information 
I  have.  That  was  the  Amerada  King  lease. 

The  Court:     I  have  no  further  questions." 

The  above  excerpts  may  be  considered  from  two 
aspects.  The  first  aspect  is  that  the  trial  judge  became 
an  avowed  partisan  against  the  appellants  because  of 
some  personal  and  uncommunicated  knowledge  or  be- 
lief or  experience  of  his  own  touching  oil  and  gas 
matters.  It  was  not  because  of  any  evidence  in  the 
record  that  he  openly  branded  appellants'  expert  wit- 
ness Bradford  a  prevaricator  and  discredited  him  be- 
fore the  jury  because  the  witness  testified  that  the 
Seaboard  Oil  Company  had  paid  more  than  $3500  a 
per  cent  for  a  lessor's  royalty  interest  in  miproved 
land.  It  was  not  because  of  any  evidence  in  the  record 
that  he  branded  appellants'  expert  witness  Wents  a 
prevaricator  and  discredited  him  before  the  jury  be- 
cause the  witness  testified  that  as  high  as  $140,000  a 
per  cent  had  been  paid  in  California  for  an  interest  of 
such  character.  And  it  was  not  because  of  any  evidence 
in  the  record  that  the  trial  judge  castigated  the  Divi- 
sion of  Corporations  of  the  State  of  California  when 
appellants'  counsel  offered  to  prove  that  the  Division 
had  approved  the  sale  of  an  interest  of  such  character 
for  over  $6400  a  per  cent. 

It  is  perhaps  unnecessary  to  say  that  when  a  trial 
judge  draws  upon  his  own  personal  and  uncommuni- 
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cated  knowledge,  belief,  or  experience  to  condemn  ex- 
pert witnesses,  a  litigant  is  rendered  helpless.  He  is 
uninformed  as  to  what  is  locked  up  in  the  judge's 
mind.  His  counsel  cannot  interrogate  the  judge  before 
the  jury  and  probe  the  source  and  soimdness  of  the 
trial  judge's  knowledge  or  lack  of  it.  Certain  it  is, 
however,  that  the  resulting  situation  is  incompatible 
with  the  fair  and  impartial  trial  and  due  process  of 
law  to  which  every  litigant  is  entitled.  On  this  aspect 
it  is  enough  at  this  point  to  cite  the  case  of  Querela 
V.  United  States,  289  U.S.  466,  468-472,  53  S.Ct.  698, 
699-700,  77  L.Ed.  132.  Quotations  therefrom  will  be 
made  in  the  arguments  addressed  to  the  jury  charge. 

The  second  aspect  is  that  the  trial  judge  became  an 
avowed  partisan  through  a  misconception  of  law.  His 
interrogation  of  the  expert  witnesses  for  appellants 
on  value  was  directed  to  showing  that  their  opinions 
on  value  were  speculative.  He  later  told  the  jury  that 
their  opinions  were  ''so  exaggerated  as  to  make  the 
testimony  of  those  witnesses  incredible".  R.  1188.  But 
cases  earlier  cited  declare  the  law  in  cases  like  the 
present  that  opinions  on  value  may  be  speculative  and 
of  necessity  nmst  be  so.  {Montana  By.  Co.  v.  Warren, 
137  UjS.  348,  11  S.Ct.  96,  34  L.Ed.  681;  Eagle  Lake 
Tmprovemerit  Co.  v.  United  States,  5  Cir.,  141  F.  2d 
562.) 

Whether  either  or  both  of  these  aspects  prompted 
the  trial  judge  to  become  an  avowed  partisan,  is  im- 
material, for  in  any  event  the  result  was  to  deny  ap- 
pellants a  fair  and  impartial  trial  and  the  due  process 
of  law  demanded  by  the  Constitution. 
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3.  THE  TRIAL  JUDGE  BECAME  A  PARTISAN  AND  EXCEEDED 
THE  BOUNDS  OF  PROPER  COMMENT  IN  THE  JURY  IN- 
STRUCTIONS. (Specifications  of  Error  Nos.  3,  4,  5.) 

In  an  opening  part  of  the  charge  the  couii;  told  the 
jury  that  "Ordinarily  the  Court  is  not  permited  to 
invade  the  province  of  the  Jury  in  determining  the 
facts  of  the  case".  R.  1176.  This  was  en'or.  In  no 
instance  is  the  Court  permitted  to  invade  the  province 
of  the  jury  in  determining  the  facts  of  the  case.  The 
natural  tendency  of  the  instruction  was  to  mislead  the 
jury  into  believing  that  the  case  before  them  was  an 
exception  to  the  ordinary  rule.  It  was  a  confusing 
instruction  to  preface  a  jury  charge  in  which  the 
court  was  to  later  comment  that  "In  the  opinion  of 
the  court  the  values  fixed  by  the  expert  witnesses  pro- 
duced by  the  defendants  in  this  case  appear  to  the 
court  to  be  so  exaggerated  as  to  make  the  testimony  of 
those  witnesses  incredible ' ',  and  that  ^ '  The  reason  why 
the  court  has  expressed  the  opinion  is  that  it  appears 
to  the  court  that  there  is  no  factual  basis  presented  in 
the  testimony  of  the  expert  witnesses  for  the  defense 
upon  which  the  opinion  of  value  given  by  them  can  be 
said  to  rest".  R.  1188-1189.  The  court  then  proceeded 
to  single  out  jury  arguments  made  by  counsel  for  the 
appellants  and  to  answer  them.  R.  1191-1192.  And 
finally,  to  state  that  "The  total  claims  of  values  of  the 
defendants  are  set  forth  at  $786,225,  and  the  highest 
value  as  fixed  by  the  Government  with  respect  to  those 
same  claims  is  $3,865.  R.  1193.  In  this  latter  connec- 
tion the  court  stated  the  claims  as  made  by  the  an- 
swers of  the  appellants,  rather  than  the  values  as  fixed 
by  their  expert  witnesses  at  the  trial.    For  example, 
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the  tabulation  earlier  made  shows  that  the  total  of  the 
values  as  testified  to  by  appellants'  witness  John  H. 
Wents,  Jr.  amounted  to  $662,355  of  which  $234,000 
was  given  as  the  value  of  the  well  on  parcel  59.  R. 
799.  In  other  words,  a  fair  statement  or  summary  of 
appellants'  evidence  on  values  would  have  substituted 
the  figures  $428,355  in  place  of  the  figures  $786,225 
which  the  court  used  in  contrast  with  the  $3865  as 
fixed  by  the  evidence  for  the  appellee. 

There  can  be  no  escape  from  a  conclusion  that  the 
comments  of  the  court  in  the  jury  charge  exceeded 
their  proper  bounds,  and  were  partisan,  argumenta- 
tive, and  distortive  of  the  appellants'  case.  The  con- 
trolling law  is  found  in  Quercia  v.  United  States,  289 
U.S.  466,  53  S.Ct.  698,  77  L.Ed.  1321,  where  it  was  said, 
commencing  at  page  469  of  the  official  report : 

(469)  ''In  a  trial  by  jury  in  a  federal  court,  the 
judge  is  not  a  mere  moderator,  but  is  the  gov- 
ernor of  the  trial  for  the  purpose  of  assuring  its 
proper  conduct  and  of  determining  questions  of 
law.  In  charging  the  jury,  the  trial  judge  is  not 
limited  to  instructions  of  an  abstract  sort.  It  is 
within  his  province,  whenever  he  thinks  it  neces- 
sary, to  assist  the  jury  in  arriving  at  a  just  con- 
clusion by  explaining  and  commenting  upon  the 
evidence,  by  drawing  their  attention  to  the  parts 
of  it  which  he  thinks  important,  and  he  may  ex- 
press his  opinion  upon  the  facts,  provided  he 
makes  it  clear  to  the  jury  that  all  matters  of  fact 
are  submitted  to  their  determination.  *  *  *  This 
privilege  of  the  judge  to  comment  on  the  facts 
has  its  inherent  limitations.  His  discretion  is  not 
arbitrary  and   uncontrolled,   but  judicial,   to   be 
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exercised  in  conformity  with  the  standards  gov- 
erning the  judicial  office.  In  commenting  upon 
testimony  he  may  not  assume  the  role  of  a  wit- 
ness. He  may  analyze  and  dissect  the  evidence, 
but  he  may  not  either  distort  it  or  add  to  it.  His 
privilege  of  comment  in  order  to  give  appropriate 
assistance  to  the  jury  is  too  important  to  be  left 
without  safeguards  against  abuses.  The  influence 
of  the  trial  judge  on  the  jury  'is  necessarily  and 
properly  of  great  weight'  and  'his  lightest  word 
or  intimation  is  received  with  deference,  and  may 
prove  controlling.'  This  court  has  accordingly 
emphasized  the  duty  of  the  trial  judge  to  use  great 
care  that  an  expression  of  opinion  upon  the  evi- 
dence 'should  be  so  given  as  not  to  mislead,  and 
especially  that  it  should  not  be  one  sided';  that 
'  deductions  and  theories  not  warranted  by  the  evi- 
dence should  be  studiously  avoided.'  *  *  *  (471) 
In  the  instant  case,  the  trial  judge  did  not  analyze 
the  evidence;  he  added  to  it,  and  he  based  his 
instruction  upon  his  own  addition.  *  *  *  (472) 
He  did  not  review  the  evidence  to  assist  the  jury 
in  reaching  the  truth,  but  in  a  sweeping  denuncia- 
tion repudiated  as  a  lie  all  that  the  accused  had 
said  in  his  own  behalf  which  conflicted  with  the 
statements  of  the  government's  witnesses.  This 
was  error  and  we  cannot  doubt  that  it  was  highly 
prejudicial.  Nor  do  we  think  that  the  error  was 
cured  by  the  statement  of  the  trial  judge  that  his 
opinion  of  the  evidence  was  not  binding  on  the 
jury  and  that  if  they  did  not  agree  with  it,  they 
should  find  the  defendant  not  guilty.  His  definite 
and  concrete  assertion  of  fact,  which  he  had  made 
with  all  the  persuasiveness  of  judicial  utterance, 
as  to  the  basis  of  his  opinion,  was  not  withdrawn. 
His  characterization  of  the  manner  and  testimony 
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of  the  accused  was  of  a  sort  most  likely  to  remain 
firmly  lodged  in  the  memory  of  the  jury  and  to 
excite  a  prejudice  which  would  preclude  a  fair 
and  dispassionate  consideration  of  the  evidence. 
*  *  *  The  judgment  must  be  reversed." 


4.  ERRONEOUS  FORMS  OF  VERDICT  WERE  SUBMITTED  TO 
THE  JURY  RESPECTING  APPELLANTS  MARIA  FARIA, 
EDWARD  FARIA,  AND  MAE  E.  ROCHE.  (Specification  of  Error 
No.  6.) 

Under  the  sti])ulations  entered  into  between  the 
appellee  and  said  appellants  they  were  entitled  to 
just  compensation  for  the  taking  of  their  mineral 
rights  under  their  respective  oil  and  gas  leases.  It 
has  previously  been  pointed  out  that  their  mineral 
rights  were  greater  than  their  i-oyalty  interests  there- 
under. Nevertheless,  and  over  the  objections  of  ap- 
pellants, the  forms  of  verdict  submitted  to  the  jury 
by  court  referred  only  to  market  value  of  the  lessor 
or  royalty  interest.  R.  1195-1196,  1202-1203.  This  was 
error.  The  pittances  awarded  said  appellants  by  the 
jury  demonstrates  tlie  prejudice  of  the  error. 


5.  THE  COURT  ERRED  IN  REFUSING  TO  GIVE  APPELLANTS' 
REQUESTED  INSTRUCTION  ON  BURDEN  OF  PROOF.  (Speci- 
fication of  Error  No.  7.) 

As  the  burden  of  joroof  rested  upon  appellants  at 
the  trial  to  prove  market  value,  it  was  essential  to 
their  case  that  the  jury  be  fully  and  fairly  instructed 
on  burden  of  proof.  In  sustaining  the  burden  of 
proof,  the  law  did  not  I'equire  of  appellants  demon- 
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stration,  that  is,  such  degree  of  proof  as,  excluding 
all  possibility  of  error,  produces  absolute  certainty. 
The  case  was  of  a  type  which  demanded  such  an  in- 
struction. Appellants  i)roposed  one  in  the  standard 
form  approved  in  California  practice.  (Book  of  Ap- 
proved Jury  Instmctions,  No.  21-B.)  R.  79-80.  The 
refusal  of  the  court  to  give  the  instruction  was  error 
and  prejudicially  so. 


6.  THE  COURT  ERRED  IN  REFUSING  APPELLANTS'  RE- 
QUESTED INSTRUCTIONS  ON  MARKET  VALUE.  (Specifica- 
tions of  Error  Nos.  8,  9,  10.) 

Appellants'  requested  Instructions  Nos.  40,  41,  and 
43,  R.  94-95,  97,  applied  the  principles  stated  in  the 
earlier  quotations  from  Eagle  Lake  Improvement  Co. 
V.  United  States,  5  Cir.,  141  F.  2d  562,  564,  and  Mon- 
tana Rij.  Co.  V.  Warren,  137  U.  S.  330,  11  S.  Ct.  96, 
34  L.  Ed.  681.  Eacli  was  a  sound  and  appropriate 
statement  of  the  law.  Each  was  designed  to  cor- 
rectly inform  the  jury  that  market  value  could  be 
based  on  reasonable  possibilities  or  speculative  ele- 
ments. The  jury  was  told  the  contrary.  Therefore, 
the  refusal  of  each  of  these  instructions  was  preju- 
dicial error. 


7.  THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  CAUTION 
THE  JURY  AGAINST  TESTIMONY  MINIMIZING  OR  DIMIN- 
ISHING VALUES.  (Specification  of  Error  No.  11.) 

Appellee  was  obligated  to  pay  appellants  just  com- 
pensation and  no  more.  It  was  therefore  entitled  to 
have  the  jury  cautioned  to  reject  testimony  which  it 
found  exaggerated  or  magnified  values.   The  appellee, 
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of  course,  received  far  nioi'e  than  the  benefit  of  this 
rule,  for  on  tlie  subject  the  court  ex|)ressed  to  the 
jury  that  testimony  for  appellants  had  exaggerated 
or  magnified  values  and  should  be  rejected. 

On  the  other  hand,  appellants  were  entitled  to  be 
paid  just  compensation  and  no  less.  They,  in  turn, 
were  entitled  to  have  the  jury  cautioned  to  reject 
testimony  which  it  found  minimized  or  diminished 
values.  Confronted  by  the  partisan  attitude  of  the 
trial  court  on  the  subject,  their  need  for  such  in- 
struction was  particularly  apparent.  They  accord- 
ingly i-equested  Instruction  No.  44  and  the  court  re- 
fused it.   R.  9b-97,  1201,  1203. 

That  a  further  partisan  stated  of  the  jury  charge 
thereby  resulted,  cannot  be  doubted.  In  effect,  the 
province  of  the  jury  was  invaded,  and  it  was  told  to 
accept  the  figures  of  appellee's  witnesses  and  reject 
those  of  appellants'  witnesses. 

Confirmation  is  found  in  a  matter  already  dis- 
cussed in  a  i)revious  subdivision  of  this  brief,  namely, 
the  summarization  of  claims  and  values  submitted  by 
the  court  to  the  jury  with  accompanying  comments 
in  a  concluding  stage  of  the  jury  charge.  R.  1192- 
1193.  The  court  said,  "This  paper  will  be  given  to 
you  by  the  court  to  take  with  you  into  the  jury  room, 
not  as  evidence  at  all,  but  merely  to  aid  the  jury  in 
having  before  them  in  concrete  simple  form  what 
each  side  claims,  so  that  you  will  not  have  to  have 
recourse  to  the  reading  of  a  lot  of  testimony,  and 
perhaps  a  laborious  examination  of  many  exhibits". 
R.  1193.  The  court  set  out  the  claims  of  appellants 
at  the  sum  of  $786,225,  and  ''the  values  as  fixed  by 
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the  Government"  (R.  1192)  at  the  sum  of  $3865.  It 
has  been  shown  earlier,  however,  that  the  figure  of 
$786,225  does  not  reflect  the  testimony  of  appellants' 
witnesses  on  value,  and  is  out  of  line  by  about 
$350,000.  The  plain  intimation  to  the  jury  was  that 
it  was  to  award  appellants  either  $786,225  or  $3865. 
Under  such  circumstances  it  would  be  idle  for  any 
one  to  contend  that  the  refusal  of  the  court  to  give 
appellants'  Instruction  No.  44  did  not  constitute 
prejudicial  error. 


8.  THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  INSTRUCT 
THE  JURY  ON  THE  WEIGHT  TO  BE  GIVEN  OPINIONS  AND 
COMMENTS  MADE  BY  THE  COURT  TO  THE  JURY.  (Specifica- 
tion of  Error  No.  12.) 

It  would  appear  fundamental  that  where  a  trial 
court  exercises  the  privilege  of  expressing  opinions 
or  commenting  on  facts  before  a  jury,  a  litigant 
aifected  thereby  is  entitled  to  have  the  jury  informed 
as  to  the  weight  to  be  given  such  opinions  and  com- 
ments. A  mere  genei'al  statement  that  the  jury  is  not 
bound  by  the  opinions  or  comments  of  the  court  is 
inadequate  to  protect  the  rights  of  a  litigant  adversely 
affected  thereby. 

There  is  commonly  found  in  most  jury  charges  an 
instruction  informing  the  jury  as  to  the  weight  to 
be  given  to  the  arguments  of  counsel.  One  appears 
in  the  present  jury  charge.  R.  1180.  Under  the  law 
the  opinions  and  comments  of  a  trial  judge  have  no 
greater  weight  than  arguments  of  counsel.  The  at- 
tainment of  a  fair  trial  demands  that  juries  be  so 
instructed.  Appellants  accordingly  requested  Instruc- 
tion No.  45  to  that  eif ect.  R.  98.  It  contained  a  sound 
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statement  of  the  law  in  the  standard  form  approved 
in  California  practice.  (Book  of  Approved  Jury  In- 
structions, No.  ().)  The  court  refused  to  give  it.  R. 
1201-1203.  Under  the  circumstances  of  the  case,  this 
refusal  was  unmistakably  prejudicial  error. 


9.     THE  DISTRICT  COURT  ERRED  IN  DENYING  APPELLANTS' 
MOTION  FOR  A  NEW  TRIAL.    (Specification  of  Error  No.  13.) 

Appellants  moved  for  a  new  trial  on  grounds  rais- 
ing the  i)oints  covered  by  the  other  Specifications  of 
Error  and  the  motion  was  denied.  R.  136-139.  They 
are  mindful  that  the  granting  or  refusing  of  a  new 
trial  rests  in  the  sound  discretion  of  the  trial  court. 
But  discretion  may  be  abused.  Here  an  abuse  of  dis- 
cretion in  denying  the  motion  for  new  trial  is  i)lainly 
manifest. 


CONCLUSION. 

Appellants  respectfully  submit  that  a  miscarriage 
of  justice  occurred  in  the  trial  court  and  that  the 
judgment  appealed  from  should  be  reversed  as  to 
each  appellant. 

Dated,  San  Francisco, 
December  17,  1947. 

A.  J.  SCAMPINI, 

WAKrER  E.  Hettman, 
Herbert  Chamberlin, 

Attorneys  for  Appellants. 
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OPINION   BELOW 

The  district  court  did  not  write  an  opinion. 

JURISDICTION 

This  is  an  appeal  from  a  final  judgment  in  con- 
demnation entered  February  28,  1947  (R.  99-135). 
Motion  for  new  trial  was  denied  April  8,  1947  (R. 
138).  Notice  of  appeal  was  filed  April  26,  1947 
(R.  140).  The  jurisdiction  of  the  district  court  was 
invoked  under  the  Second  War  Powers  Act  of  March 
27,  1942,  c.  199,  56  Stat.  176,  177,  50  U.  S.  C,  App. 
sec.  632,  and  the  Navy  Department  Appropriation 
Act  of  June  22,  1944,  c.  269,  58  Stat.  301   (R.  3). 

(1) 


The  jurisdiction  of  this  Court  rests  on  section  128 
of  the  Judicial  Code,  as  amended,  28  U.  S.  C.  sec. 
225  (a). 

QUESTIONS   PRESENTED 

1.  Whether  in  a  condemnation  proceeding  by  the 
United  States  to  acquire  i)roperty  on  which  a  gas 
well  has  been  drilled,  the  United  States  must  pay  for 
the  investment  in  the  well. 

2.  Whether  in  valuing  improven  mineral  interests 
in  the  property  taken  the  court  committed  error  in 
relation  to  evidence  of  market  value  based  on 
speculation. 

3.  Whether  under  the  evidence  the  jury  was  bound 
to  find  severance  damages. 

4.  Whether  the  landowners  were  denied  compen- 
sation for  their  reversionary  interests  in  the  minerals. 

5.  Whether  the  court  exaggerated  the  claims  for 
compensation. 

6.  Whether  under  the  evidence  the  jury  was  bomid 
to  find  that  the  property  contained  gas  in  commercial 
quantities. 

7.  Whether  the  landowners  were  harmed  by  com- 
ments of  the  court  to  their  witnesses. 

8.  Whether  the  landowners'  proposed  instructions 
were  given  to  the  jury  in  other  language. 

STATEMENT 

The  United  States  instituted  this  proceeding  to  ac- 
quire approximately  5,340  acres  of  land  near  Port 
Chicago,  Contra  Costa  County,  California,  for  expan- 
sion of  the  United  States  Naval  Magazine  by  filing  a 
petition  in  condemnation  on  July  22,  1944  (R.  2-11). 


For  purposes  of  valuation  the  area  was  divided  into 
numbered  parcels  according  to  ownership  (R.  8-9). 
Of  those,  Parcels  57,  58,  59,  and  64  are  involved  in 
this  appeal. 

The  United  States  sought  and  was  granted  an  order 
for  immediate  possession  on  July  24,  1944  (R.  11-13). 
However,  since  the  drilling  of  an  oil  and  gas  well  was 
under  way  on  Parcel  59,  the  United  States  agreed  to 
a  modification  of  the  order  for  immediate  possession 
of  Parcels  58  and  59,  and  a  court  order  was  obtained 
on  September  28,  1944,  permitting  continuation  of 
the  drilling  operations  until  thirty  days  after  service 
of  notice  by  the  United  States  of  termination  of  such 
right  to  possession  (R.  14-16).  Notice  of  termination 
was  given  on  December  15,  1944,  and  possession  was 
surrendered  by  January  15,  1945  (R.  16-17,  277-280, 
1245). 

The  owners  of  Parcels  57,  58,  and  59,  stipulated 
with  the  United  States  as  to  the  amounts  to  be 
awarded  for  their  land  exclusive  of  mineral  rights 
under  oil  and  gas  leases  affecting  the  parcels  (R.  17- 
28).  Pursuant  thereto,  in  March  1945,  the  court 
awarded  $15,000.00  for  Parcel  57,  $400.00  for  Parcel 
58,  and  $26,780.00  for  Parcel  59  (R.  20,  24,  28). 
Compensation  for  the  owner's  interest  in  Parcel  64 
is  not  involved  here. 

The  oil  and  gas  leases  referred  to  in  the  stipula- 
tions were  leases  which  Joseph  Faria  and  Bud  Hilde- 
brand  had  obtained  from  the  owners  of  these  parcels 
in  1941  (R.  184-232).  They  had  also  secured  leases 
in  1941  and  1942  on  neighboring  properties.  Alto- 
gether the  leases  covered  approximately  2,100  acres 


(R.  232).  The  leases  were  for  twenty  years  and  so 
long  thereafter  as  oil  or  gas  in  paying  quantities  was 
produced  (R.  1218).  They  reserved  a  one-eighth,  or 
twelve  and  one-half  percent  royalty  to  the  lessor,  re- 
quired the  lessees  to  commence  drilling  operations 
within  one  year  and  to  drill  to  a  depth  of  5,000  feet, 
to  drill  a  new  hole  if  a  dry  hole  resulted  from  previ- 
ous drillings,  to  drill  one  well  on  each  twenty  acres 
leased,  but  that,  since  each  lease  was  one  of  a  series 
in  a  general  district,  drilling  within  a  year  under  one 
lease  should  be  deemed  drilling  under  all  (R.  1217- 
1229). 

Bud  Hildebrand  assigned  all  his  interest  in  these 
leases  to  Joseph  Faria,  and  Joseph  Faria,  in  turn, 
organized  the  Cal-Bay  Corporation  on  April  17,  1942, 
and  assigned  to  it  687  acres  under  these  leases 
(R.  230-232,  315).    He  retained  1,441  acres  (R.  232). 

On  July  14,  1943,  the  drilling  of  a  well  was  com- 
menced on  Parcel  59  and  proceeded  intermittently 
until  July  25,  1944,  when  notice  of  the  filing  of  this 
action  was  received  (R.  233,  250-255).  At  that  time 
the  well  had  reached  a  depth  of  4,375  feet  (R.  151). 
After  permission  was  given  by  the  United  States  im- 
der  the  stipulation  referred  to  above,  to  continue 
drilling,  the  well  was  drilled  to  a  depth  of  4,975  feet 
where,  on  November  29,  1944,  a  blow-out  of  gas  col- 
lapsed the  casing  (R.  269,  271,  455,  458).  No  further 
drilling  was  done  because  of  the  condition  of  the 
well  (R.  458)  and  the  fact  that  notice  was  received 
from  the  Navy  on  December  15,  1944,  requiring  sur- 
render of  the  premises  by  January  15,  1945  (R.  277- 
278).     The  lessees  complied  with  the  notice  and  re- 


moved  all  their  equipment,  plugged  the  hole  and 
abandoned  the  well  by  that  date  (R.  16-17,  277-280, 
1245). 

Trial  to  determine  the  values  of  the  leasehold  in- 
terests of  Joseph  Faria  and  the  Cal-Bay  Corpora- 
tion and  the  mineral  rights  of  the  lessors,  Maria 
Faria,  Edward  Faria,  and  Mae  E.  Roche,  was  had  in 
Januaiy  and  February  1947,  before  Judge  Goodman 
and  jury  (R.  147-1214). 

Both  sides  offered  the  testimony  of  expert  wit- 
nesses on  the  question  as  to  whether  gas  in  commer- 
cial quantities  had  been  discovered  or  would  be  dis- 
covered in  the  structure  at  greater  depth  and  as  to 
the  values  of  the  interests  condemned.  In  addition 
to  the  values  of  the  mineral  interests  taken  from 
them,  the  appellants  sought  damages  for  the  severance 
of  these  properties  from  others  in  which  they  had 
mineral  interests  that  were  not  taken. 

The  ownerships,  acreages,  claims,  testimony  of 
values  and  awards  for  each  parcel  are  set  forth  in 
tabular  form  as  an  appendix  to  this  brief.  As  may 
be  seen  from  that  tabulation,  there  is  a  marked 
spread  between  the  valuations  adduced  by  the  land- 
owners and  those  of  the  Government.  This  is  due 
to  the  differing  views  of  the  expert  witnesses  for  each 
as  to  the  possibility  that  gas  was  present  in  com- 
mercial quantities  beneath  the  properties  taken  and 
the  market  price  for  properties  with  the  history  and 
geologic  structure  of  those  involved  here. 

The  court  below  was  impressed  with  what  seemed 
to  it  to  be  extreme  and  exaggerated  claims  on  the  part 
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of  the  landowners.  During  the  testimony  of  the  land- 
owners' witnesses  the  court  interposed  questions,  on 
three  occasions,  seeking  more  specific  information 
than  had  been  given  as  to  the  basis  for  and  method 
of  calculating  their  valuations  (R.  850-857,  905,  908, 
926-927).  On  one  of  these  occasions  the  questioning 
concluded  with  the  following  (R.  856-857) : 

Q.  It  is  on  that  speculative  basis  that  you 
have  stated  that  you  based  your  valuation  of 
this  oil  royalty. 

A.  Yes,  it  is,  your  Honor. 

The  Court.  I  am  sorry  to  have  taken  up  so 
much  of  the  time  of  Counsel  in  this  matter,  but 
I  wanted  to  find  out  the  basis  upon  which — a 
matter  that  was  not  touched  by  Counsel — ^the 
royalty  was  calculated  by  the  witness. 

No  objection  was  made  to  this  by  counsel  for  the  ap- 
pellants. At  another  time,  when  the  landowners' 
witness  stated  that  he  knew  of  a  lessor's  interest  in 
unproven  land  which  had  been  sold  for  $3,500  a  per- 
cent, and  could  prove  it  by  the  records  of  the  Cor- 
poration Department  of  California,  the  court  said: 
'*I  just  can't  believe  you  are  telling  the  truth  on 
that  *  *  *  I  do  not  know  what  has  happened  to 
our  Corporation  Department  in  the  State  of  Cali- 
fornia. That  is  all  I  can  say."  (R.  906-907.)  Im- 
mediately thereafter  the  court  apologized  for  those 
comments  and  upon  objection  by  the  landowner's 
counsel  instructed  the  jury  to  disregard  them 
(R.  907).  Counsel  for  the  landowaiers  acknowledged 
that  the  instruction  was  suificient  (R.  908). 

Near  the  close  of  the  trial  the  judge  summoned 
counsel  for  both  sides  and  out  of  the  presence  of  the 


jury  told  them  that  he  thought  it  fair  to  advise  them 
prior  to  their  argument  to  the  jury  that:  ''I  feel  duty 
bound  in  this  case,  from  what  I  have  heard,  to  tell 
this  jury  that  in  the  opinion  of  the  court  the  view  of 
the  so-called  experts  presented  by  the  defendants  is 
entitled  to  no  weight  whatsoever,  and  that  the  opinions 
that  they  have  given  are  fantastic  and  are  at  a  border- 
line, at  a  point  where  a  more  serious  criticism  could 
be  made  of  them  *  *  *  j  am  very  frankly  stating 
the  view  of  the  court.  It  is  not  binding  on  the  jury, 
and  when  I  give  it  to  them  I  shall  be  most  specific  to 
tell  the  jury  that  they  can  come  to  any  opinion  that 
they  want  on  that  subject,  but  I  shall  nevertheless  feel 
it  my  duty,  as  I  have  had  occasion  to  do  only  once 
before  in  any  case  since  I  have  presided  in  this  court, 
to  express  an  opinion  on  the  facts  of  the  case;  but  I 
feel  that  my  conscience  prompts  me  in  this  case  to 
make  an  observation  to  the  jury  as  to  the  opinion  of 
the  court  as  to  the  weight  of  this  evidence  *  *  * 
I  am  not  called  upon  to  pass  upon  this  question  yet, 
but  if  the  jury  were,  despite  the  statement  of  the  court 
as  to  its  opinion  as  to  the  weight  of  the  evidence,  to 
bring  in  a  verdict  for  any  large  sum  in  this  case  I 
would  feel  duty  boimd  to  set  it  aside,  because  this 
case  does  advise  some  technical  aspects  and  the  jury 
might  very  easily  be  misled.  *  *  *  In  order  that 
the  record  may  be  quite  clear,  I  wish  to  repeat  again 
I  have  made  this  statement  to  counsel  only  for  the  pur- 
pose of  advising  them  in  advance,  so  that  counsel  may 
be  free,  so  far  as  I  am  concerned,  to  tell  the  jury,  if 
they  wish,  that  the  judge  has  already  told  them  his 
opinion  of  the  weight  of  the  evidence,  but  counsel  are 
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of  a  different  opinion,  and  they  feel  free  to  tell  the 
jury  what  they  think  about  the  case.  I  have  no  objec- 
tion, whatsoever,  to  the  matter  being  opened  up,  so 
that  counsel  can  take,  if  they  wish,  the  sting  out  of  the 
judge's  comment  on  the  evidence  in  advance  in  their 
argument,  if  they  wish  to,  and  that  is  the  purpose  of 
my  statement  now."     (R.  1138-1143). 

Following  the  advance  notice  thus  given  to  comisel, 
the  court  instructed  the  jury  as  follows  (R.  1188- 
1189)  : 

Ordinarily,  ladies  and  gentlemen,  the  court, 
as  I  stated  to  you  before,  abstains  from  ex- 
pressing opinions  as  to  the  weight  of  the  evi- 
dence. However,  due  to  the  somewhat  apparent 
complexities  of  this  case,  and  in  order  to  be  of 
assistance  to  the  jury  in  the  proper  adminis- 
tration of  justice,  I  believe  it  is  my  duty  to 
makeTiae  following  comment  to  the  jury :  In  the 
opinion  of  the  court  the  values  fixed  by  the 
expert  witnesses  produced  by  the  defendants  in 
this  case  appear  to  the  court  to  be  so  exagger- 
ated as  to  make  the  testimony  of  those  witnesses 
incredible.  The  opinion  that  I  have  expressed 
is  just  the  opinion  of  the  court.  A  Federal 
judge  is  permitted  to  make  such  a  comment  to 
the  jury.  The  jury  is  not  bound  by  the  opinion 
of  the  court.  The  opinion  is  expressed  as  a 
part  of  the  instructions  as  to  the  law  for  such 
aid  as  the  jury  wishes  to  make  of  it  in  deter- 
mining the  factual  question.  The  jurors  indi- 
vidually and  collectively  are  entitled  to  disagree 
with  the  opinion  of  the  court.  You  may  have 
your  own  opinion  and  you  can  come  to  it.  You 
are  not  bound  in  any  manner  in  making  a  find- 


9 

iiig  in  accordance  with  the  view  expressed  by 
the  court.  The  reason  why  the  court  has  ex- 
pressed the  opinion  is  that  it  appears  to  the 
court  that  there  is  no  factual  basis  presented 
in  the  testimony  of  the  expert  witnesses  for 
the  defense  upon  which  the  opinion  of  vakie 
given  by  them  can  be  said  to  rest. 

Thereafter,  on  February  1,  1947,  the  jury  returned 
verdicts  awarding  compensation  for  the  taking  of  each 
separate  interest  in  the  properties  in  the  highest 
amounts  testified  to  by  the  Government's  two  expert 
witnesses  (R.  63-67).  Judgment  was  entered  in  ac- 
cordance with  the  verdicts  on  February  28,  1947  (R. 
99-135). 

Appellants  moved  for  a  new  trial  on  March  13, 
1947,  urging  (a)  irregularities  in  the  proceedings 
of  the  court  by  which  they  were  denied  a  fair  trial, 
(b)  inadequate  damages,  (c)  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  (d)  the  verdict  to  be 
against  the  law,  and  (e)  error  in  law  occurring  at  the 
trial  (R.  136-138).  The  court  denied  the  motion  on 
April  8,  1947  (R.  138).  This  appeal  followed 
(R.  140). 

ARGUMENT 
I 

The  awards  are  not  inadequate  as  a  matter  of  law 

Appellants  contend  that  the  awards  in  this  case  are 
inadequate  as  a  matter  of  law  and  do  not  represent  the 
just  compensation  for  the  taking  of  private  property 
required  by  the  Fifth  Amendment  to  the  Constitution 
(Br.  10,  23-28).     But  it  is  not  the  function  of  this 
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court  to  reweigh  the  evidence.  As  the  court  said  in 
Ramming  Real  Estate  Co.  v.  United  States,  122  F.  2d 
892,  895  (C.  C.  A.  8,  1941),  verdicts  within  the  range 
of  the  evidence  ''are  conchisive  of  the  facts  and  can- 
not be  set  aside  on  appeal  as  being  against  the  weight 
of  the  evidence."  Puget  Sound  Potver  cC;  Light  Co. 
V.  City  of  PuyalUp,  51  F.  2d  688,  690  (C.  C.  A.  9, 
1931)  ;  Miller  v.  United  States,  137  F.  2d  592,  594 
(C.  C.  A.  3,  1943).  In  the  instant  case  the  verdict 
was  within  the  range  of  the  evidence.  And  as  we  shall 
show  there  was  no  error  of  law  committed  either  in 
rulings  during  the  trial  or  in  the  instruction  to  the 
jury. 

A.  Appellants  ivere  not  entitled  to  recover  their 
investment  in  the  well. — The  principal  argument  ad- 
vanced by  appellants  in  support  of  their  contention  has 
to  do  with  recovery  of  the  cost  of  drilling  the  well  on 
Parcel  59.  They  urge  in  their  brief  that  since  ''the 
appellee  destroyed  an  investment  of  over  $250,000  by 
appellant  Cal-Bay  Corporation  in  the  property  it  held 
under  oil  and  gas  leases,"  the  awards,  which  clearly 
do  not  reimburse  them  for  that  expenditure,  are  "in- 
adequate as  a  matter  of  law  and  are  not  just  compensa- 
tion" (Br.  6,  23,  24,  25).  The  evidence  of  values 
submitted  by  the  appellants  at  the  trial  was  also  aimed 
to  a  large  extent  at  recouping  this  expenditure  (R. 
232-233,  252-255,  281-283,  298-300,  336,  339-342,  528- 
530,  540,  735-738,  816,  828,  868-869,  886).  The  Gov- 
ernment objected  to  evidence  of  values  based  on  the 
cost  of  drilling  the  well  (R.  253-254,  886),  but  was 
overruled  on  the  ground  that  cost  might  have  some 
bearing  on  values  (R.  888).     Thus,  appellants  do  not 
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and  could  not  complain  of  any  ruling  on  evidence  in 
this  regard.  Nor  did  they  object  to  the  instructions 
to  the  jury  on  this  subject  which  were  as  follows 
(R.  1184-1185,  1189,  1191,  1192)  : 

Compensation  cannot  be  awarded  for  loss  of 
business.  The  mere  fact  that  a  business  is  con- 
ducted on  a  property  which  has  been  taken 
under  the  right  of  eminent  domain  is  inter- 
rupted or  destroyed  by  the  taking  does  not 
constitute  a  taking  of  property  or  interest  for 
which  the  owner  is  entitled  to  compensation. 
Compensation  is  to  be  awarded  for  the  taking 
of  the  property  or  interest  itself  as  distin- 
guished from  any  activity  or  business  thereon 
carried  on. 

•5e-  *  *  *  * 

In  determining  the  mjarket  value  of  the 
mineral  rights,  if  any,  in  this  parcel,  you  may 
consider  the  amount,  if  any,  which  the  existence 
of  this  hole  enhanced  the  market  value  of  these 
rights.  However,  it  is  not  within  your  province 
to  evaluate  the  hole  or  to  give  any  consideration 
to  the  cost  of  drilling  the  same  or  the  repro- 
duction cost  thereof.  You  must  determine,  as  I 
have  already  instructed  you,  what  amount  in 
terms  of  cash  a  willing  buyer  would  have  paid 
to  a  willing  seller  for  the  mineral  rights  in 
this  parcel  of  land  with  full  knowledge  of  all 
the  facts,  including  all  the  facts  having  to  do 
with  the  presence  of  and  the  drilling  of  this 
hole  on  the  property.  You  are  not  at  liberty 
to  assess  the  value  of  the  mineral  rights  if  you 
find  that  they  have  a  value  and  of  the  hole,  and 
by  a  process  of  addition  fix  the  total  value  of 
the  mineral  rights. 
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It  has  been  stated  to  you  by  counsel  during 
argimient  that  unless  compensated  by  a  verdict 
of  the  jury  the  defendants  will  not  be  reim- 
bursed for  their  efforts  expended  in  connection 
with  their  gas  exi:)loration  project.  Such  re- 
imbursement, however,  has  no  part  in  the 
scheme  of  just  evaluation  of  the  defendants' 
alleged  mineral  rights.  Many  explorations  for 
gas  and  oil  are  made  all  over  the  world  and  in 
innumerable  instances  are  unsuccessful.  The 
Government,  because  of  its  exercise  of  its  right 
of  eminent  domain  to  take  this  property,  can- 
not be  charged  with  the  drilling  or  other  ex- 
pense of  the  defendants.  It  is  only  required  to 
pay  the  market  value  as  I  have  defined  that 

term  to  you  of  the  interest  that  was  taken. 
***** 

Likewise  the  amount  that  an  owner  invests  in 
his  property  is  not  germane  in  determining 
the  matter  of  market  value.  I  may  pay  $50,000 
for  a  piece  of  property,  perhaps  yielding  to 
the  importunities  of  some  glib  salesman,  and 
yet  the  market  value  of  that  property  may  be 
only  $10,000.  If  the  Government  takes  that 
property,  the  Government  is  only  required  to 
pay  the  market  value  of  $10,000,  no  matter 
what  I  may  have  paid  for  it  or  invested  in 
it,  because  by  law  just  compensation  always 
is  only  concerned  with  market  value. 

That  instruction  denying  recovery  of  the  cost  of  the 
well  or  other  business  losses  correctly  states  the  law. 
The  Fifth  Amendment  does  not  guarantee  a  return 
of  investment  that  may  have  been  made  in  property. 
United  States  ex  rel.  T.  V.  A.  v.  Powelson,  319  U.  S. 
266,  285  (1943) ;  Foster  v.  United  States,  145  F.  2d 
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873  (C.  C.  A.  8,  1944) ;  Kinter  v.  United  States,  154 
F.  2d  5  (C.  C.  A.  3,  1946) ;  cf.  United  States  v.  Certain 
Parcels  of  Land  in  Spokane,  45  F.  Supp.  899  (E.  D. 
Wash.,  1942).  And  as  the  Supreme  Court  said  in 
the  Powelson  case,  supra,  pp.  281-282 : 

This  public  project,  to  be  sure,  has  frus- 
trated respondent's  plan  for  the  exploitation 
of  its  power  of  eminent  domain.  We  may  as- 
sume that  that  privilege  was  a  thing  of  value 
and  that  this  frustration  of  the  plan  means 
a  loss  to  respondent.  But  our  denial  of  com- 
pensation for  that  loss  does  not  make  this  an 
exceptional  case  in  the  law  of  eminent  domain. 
There  are  numerous  business  losses  which  re- 
sult from  condemnation  of  properties  but  which 
are  not  compensable  under  the  Fifth  Amend- 
ment. The  point  is  well  illustrated  by  two 
other  lines  of  cases  in  this  field.  It  is  a  well 
settled  rule  that  while  it  is  the  owner's  loss,  not 
the  taker's  gain,  which  is  the  measure  of  com- 
pensation for  the  property  taken  (United  States 
V.  Miller,  supra;  United  States  v.  Chandler-Dun- 
har  Co.,  supra,  p.  81 ;  Boston  Chamber  of  Com- 
merce V.  Boston,  217  U.  S.  189,  195),  not  all 
losses  suffered  by  the  owner  are  compensable 
under  the  Fifth  Amendment.  In  absence  of  a 
statutory  mandate  (United  States  v.  Miller, 
supra,  p.  376)  the  sovereign  must  pay  only 
for  what  it  takes,  not  for  opportunities  which 
the  owner  may  lose.  See  Orgel,  Valuation 
Under  Eminent  Domain   (1936)    §  71,  §  73. 

Loss  of  profits,  damages  resulting  from  removal  of 
personal  property  from  land  condemned,  frustration 
of  contracts  relating  to  the  property,  loss  of  good  will 
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and  other  business  losses  are  refused  in  federal  con- 
denniation  proceedings  as  being  consequential.  ' '  Such 
losses  are  apart  from  the  value  of  the  thing  taken. 
They  are  personal  to  the  [condemnee]."  United 
States  V.  Pettij  Motor  Co,,  327  U.  S.  372,  378  (1946). 
Mitchell  V.  United  States,  267  U.  S.  341,  345  (1925)  ; 
Joslin  Co.  V.  Providence,  262  U.  S.  668,  675  (1923)  ; 
United  States  v.  Becktold  Co.,  129  F.  2d  473,  476 
(C.  C.  A.  8,  1942)  ;  Stephenson  Brick  Co.  v.  United 
States,  110  F.  2d  360  (C.  C.  A.  5,  1940);  United 
States  V.  10,620  Square  Feet,  Etc.,  62  F.  Supp.  115, 
120  (S.  D.  N.  Y.,  1945)  ;  United  States  v.  40.558  Acres 
of  Land,  Etc.,  62  F.  Supp.  98  (D.  Del.,  1945)  ;  United 
States  V.  8,386  Sq.  Ft.  of  Space,  Etc.,  61  F.  Supp. 
737,  740  (D.  Md.,  1945);  United  States  v.  Certain 
Parcels  of  Land,  54  F.  Supp.  561  (S.  D.  Cal.,  1944)  ; 
Kellettville  Gas  Co.  v.  United  States,  56  F.  Supp.  919, 
922  (W.  D.  Pa.,  1944). 

In  the  instant  case  the  court  admitted  all  the  evi- 
dence of  the  cost  of  the  well  and  of  the  business  ven- 
ture which  was  offered  by  the  appellants.  The  ap- 
pellants cannot  complain  because  the  jury  was  cor- 
rectly instructed  as  to  the  relevance  of  this  evidence. 
Nor  can  they  complain  that  the  awards  are  inade- 
quate in  law  because  the  jury  did  not  reimburse  them 
contrary  to  the  instructions  for  their  business  ex- 
penditures. Moreover,  there  is  credible  evidence  that 
the  well  with  its  history  and  undesirable  mechanical 
condition  at  the  date  of  taking  was  a  liability  to  the 
properties  rather  than  a  benefit  (R.  1088-1089,  1133). 

B.  The  court  did  not  commit  error  in  relation  to 
testimony    of    value    hased    on    speculation. — ^Appel- 
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lants  also  complain  because,  in  their  view,  the  trial 
court  misapplied  the  law  in  looking  with  disfavor 
upon  the  values  testified  to  by  their  witnesses  because 
they  were  grounded  on  speculation  and  conjecture 
(Br.  26-28,  40).  In  support  of  their  conclusion  that 
this  resulted  in  awards  ''inadequate  as  a  matter  of 
law,"  the  appellants  rel}^  on  Montana  Ry.  Co.  v. 
Warren,  137  U.  S.  348  (1890),  and  Eagle  Lake  Im- 
provement Co.  V.  United  States,  141  F.  2d  562,  564 
(C.  C.  A.  5,  1944),  where  it  w-as  said  that  the  market 
value  of  mineral  interests  must  in  the  nature  of  things 
rest  on  speculation  (Br.  26-28,  40).  However,  ap- 
pellants do  not  contend  that  any  evidence  offered  by 
them  was  rejected  on  the  ground  that  it  was  specula- 
tive. Here  again  all  of  the  evidence  submitted  by 
them  was  considered  by  the  jury. 

Appellants'  sole  contention  is  that  the  court  im- 
properly interrogated  appellants'  witnesses  to  show 
that  their  opinions  of  value  were  based  on  speculative 
elements  and  told  the  jury  that  their  valuations  were 
''so  exaggerated  as  to  make  the  testimony  of  those 
witnesses  incredible"  (Br.  31,  35,  40,  R.  1188).  No 
law  is  cited  which  forbids  the  court  to  question  a  wit- 
ness in  order  to  bring  out  the  basis  for  his  opinion 
and  none,  in  fact,  exists.  Nothing  in  the  rulings  on 
evidence,  the  questions  and  comments  of  the  court, 
or  the  charge  to  the  jury  violated  the  rule  in  the 
Montana  Ry.  Co.  and  Eagle  Lake  Improvement  Co. 
cases.  The  court  admitted  all  the  testimony  of  the 
witnesses  and  left  the  jury  free  to  decide  what  evi- 
dence it  believed.    Just  as  there  are  degrees  of  cer- 
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tainty  with  wliicli  a  fact  may  be  established,  there  are 
degrees  of  persuasiveness.  The  trial  court  did  no 
more  than  honestly  state  the  degree  to  which  it  was 
persuaded  by  the  testimony  based  on  varying  degrees 
of  speculation  in  this  case.  It  is  well-settled  that  in 
the  federal  courts  ''the  judge,  in  submitting  a  case 
to  the  jury,  may,  at  his  discretion,  whenever  he  thinks 
it  necessary  to  assist  them  in  arriving  at  a  just  con- 
clusion, comment  upon  the  evidence,  call  their  atten- 
tion to  parts  of  it  which  he  thinks  important,  and  ex- 
press his  opinion  upon  the  facts;  and  the  expression 
of  such  an  opinion,  when  no  rule  of  law  is  incorrectly 
stated,  and  all  matters  of  fact  are  ultimately  sub- 
mitted to  the  determination  of  the  jury,  cannot  be  re- 
viewed." Vickshurg,  Etc.,  BaUroad  Co.  v.  Putnam, 
118  U.  S.  545,  553  (1886) ;  Patton  v.  United  States, 
281  U.  S.  276,  288  (1929)  ;  ^S'^.  Loiiis,  Etc.  Railway  v. 
Vichers,  122  U.  S.  360,  363  (1886)  ;  Patton  v.  Texas 
and  Pacific  Ry.  Co.,  179  U.  S.  658,  660  (1901).  Ap- 
pellants rely  (Br.  40,  42)  upon  Quercia  v.  United 
States,  289  U.  S.  466  (1932).  But  that  was  a  case 
where  the  court  added  to  the  evidence  and  based  its 
instruction  upon  such  addition.  Nothing  like  that 
was  done  here  where  the  court  merely  exercised  his 
discretion  to  comment  upon  the  opinion  evidence. 

C.  Under  the  evidence  the  jury  was  not  hound  to 
find  severance  damages. — Appellants  further  complain 
because  the  jury  found  that  they  were  not  damaged 
by  the  severance  of  the  parcels  taken  from  the  other 
lands  owned  or  leased  by  them  (Br.  24-26).  They 
do  not  cite  the  exclusion  of  any  evidence,  improper 
instructions,    or   other   ruling   of   law   by   the   court 
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below  which  may  have  been  the  cause  of  this  finding 
by  the  jury.  They  contend  generally  (Br.  28)  that 
the  verdicts  are  not  supported  by  the  evidence.  But, 
in  opposition  to  appellants'  evidence  that  large  sever- 
ance damages  resulted  from  the  taking,  there  was 
abundant,  credible  evidence  offered  by  the  Govern- 
ment that  the  remaining  lands  were  not  damaged 
because  they  embrace  a  substantial  acreage  which 
w^ould  give  the  lessees  ample  opportunities  to  locate 
wells  and  to  drill  them  to  whatever  horizon  they  saw 
fit  (R.  1189-1191,  1132-1133).  The  jury  was  care- 
fully and  correctly  instructed  on  the  question  of 
severance  damages  (R.  1190).  Under  the  evidence 
and  the  instructions  the  jury  was  free  to  award  what- 
ever damages  they  believed  had  been  shown.  Their 
opinion  that  no  damage  was  suffered  is  a  determina- 
tion of  fact  under  the  evidence  and  is  not  subject 
to  review. 

D.  Appellants  were  not  denied  compensation  for 
their  reversionary  interests. — Appellants  also  com- 
plain because,  they  contend,  the  owners  of  the  fee  in 
the  properties  received  awards  only  for  their  royalty 
interests  under  the  leases  and  nothing  for  their  rever- 
sionary interests  (Br.  25,  44).  They  state  this  to  be 
a  fact  and  assign  responsibility  for  it  to  the  forms  of 
verdicts  submitted  to  the  jury  which  referred  only 
to  two  kinds  of  interests  in  these  properties: 
royalty  interest  and  leasehold  estate  (R.  1195, 
1202-1203,  Br.  44).  Counsel  for  appellants  ob- 
jected to  this  form  of  verdict  at  the  time  it  was 
submitted  to  the  jury,  but  the  court  declined  to  change 
it  because  he  thought  there  could  ''not  be  any  con- 
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fusion  on  that,"  it  was  "merely  a  convenient  way  to 
refer  to  the  interest,"  and  he  ''was  afraid  that  the 
jury  might  be  confused  when  we  are  talking  about 
these  landlords  and  still  referring  to  them  as  mmeral 
interests,  and  they  would  not  know  that  was  the  same 
kind  of  interest  as  the  other  defendants"  (R.  1202- 
1203). 

This  contention  of  a]:)pellants  cannot  be  sustained. 
In  their  opening  statement  to  the  jury  they  referred 
to  the  lessors'  interest  exclusively  as  a  ''royalty 
interest"  in  eliciting  opinions  of  value  from  their 
witnesses  they  used  that  expression  without  excep- 
tion, and  made  no  objection  to  the  same  use  through- 
out the  Government's  testimony.  (R.  168-169,  802- 
804,  863,  1085-1087,  1130-1132).  The  entire  trial 
was  conducted  on  that  basis.  Accordingly,  the  court 
was  eminently  correct  in  believing  that  a  change  in 
terminology  at  the  very  last  minute  would  confuse 
the  jury.  This  is  not  to  say  that  appellants  were 
not  awai'ded  the  value  of  that  interest.  They  included 
the  reversionary  interest  in  their  values  under  the 
phrase  "royalty  interest,"  for  they  offered  no  sepa- 
rate figures.  The  United  States  did  the  same.  Thus, 
the  verdicts  of  the  jury  clearly  included  those  inter- 
ests because  they  had  no  other  evidence  or  theory  of 
the  case  to  rely  on.  Finally  while  the  forms  of  the 
verdicts  referred  simply  to  "royalty  interest"  the 
court  made  it  clear  in  its  instructions  to  the  jury 
that  the  reversionary  interests  were  included  (R. 
1185). 

E.  The  court  did  not  exaggerate  appellants'  claims 
for  compensation. — Appellants  urge  further  that  the 
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trial  court  erred  in  stating  to  the  jury  in  its  instruc- 
tions that  the  appellants  claimed  $786,225,  the  amount 
set  forth  in  their  answers,  rather  than  $662,355,  the 
amount  testified  to  by  their  witnesses  at  the  trial 
(Br.  41-42,  46-47).  This,  they  contend,  was  preju- 
dicial because  it  erron.eously  exaggerated  their  claims 
for  compensation.  Moreover,  they  urge  that  because 
the  $662,355  testified  to  by  their  witnesses  included 
$234,000  as  the  value  of  the  well,  the  court  should 
have  told  the  jury  that  their  claims  were  for  $428,355 
(Br.  42).^  This,  it  is  said,  would  have  contrasted 
more  favorably  with  the  $3,865  testified  to  by  the 
witnesses  for  the  Government.  But  the  total  con> 
pensation  sought  by  appellants  in  their  proposed  in- 
structions to  the  jury  was  $786,225,  which  is  the  exact 
figTire  given  to  the  jury  by  the  court  (R.  88-94). 
The  court  correctly  told  the  jury  that  the  $786,225 
was  the  amount  of  the  appellants'  'Hotal  claims  of 
values"  (R.  1193-1196).  Moreover,  contrary  to  their 
statement,  the  values  testified  to  by  their  witnesses 
totaled  $782,500'  instead  of  $Q62,355.  This  is  so 
close  to  the  amount  stated  by  the  court  as  to  make 
the  difference  negligible.  And,  finally,  appellants 
made  no  objection  to  this  instruction  in  the  court 
below. 


^  The  cost  of  the  well  was  included  by  all  of  appellants  as  a 
part  of  the  property  valuation  (E.  816,  828,  868-869,  886,  1191). 
Appellants  did  not  seek  to  secure  a  separate  verdict  on  this  item 
and,  if  allowed,  it  would  clearly  have  been  erroneous.  See 
supra,  pp.  12-14. 

^  Computed  by  adding  the  highest  valuations  testified  to  by 
their  witnesses.    See  Appendix. 
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F.  Under  the  evidence  the  jury  was  not  hound  to 
find  that  appellants^  properties  contained  gas  in  com- 
mercial quantities. — Finally,  appellants  contend  that 
the  awards  are  inadequate  in  law,  that  is,  not  sup- 
ported by  the  evidence,  because  the  record  shows  that 
the  well  was  in  an  oil-  or  gas-bearing  area,  that  gas 
of  commercial  quality  was  discovered  in  volumes  in- 
creasing as  the  well  penetrated  deeper,  and  that  the 
inescapa])le  conclusion  is  that  gas  in  commercial  quan- 
tities would  have  shown  if  the  Government  had  not 
taken  the  property  before  the  well  could  be  drilled 
further  (Br.  23-24).  The  evidence  presented  by  the 
appellants,  of  course,  was  directed  to  establish  these 
facts.  Their  witnesses  contradicted  each  other  as  to 
whether  commercial  gas  was  shown  by  the  blow-out 
(E.  710,  734-739,  810),  but  were  unanimous  in  their 
views  that  there  was  a  possibility  of  commercial  gas 
underneath  the  lands  (R.  682,  782,  811-813,  869-870). 
However,  the  case  is  not  to  be  judged  on  ai:)pellants' 
evidence  alone.  The  Government  offered  abundant, 
credible  evidence  to  show  that  the  traces  of  gas  in  the 
well  were  not  significant  and  that  this  was  not  an 
area  susceptible  of  commercial  production  of  gas,  be- 
cause there  is  no  anticline  capable  of  trapping  and 
holding  gas  and  the  structure  is  strongly  faulted  (R. 
980-1126).  For  example,  the  witness  Taliaferro, 
consulting  geologist  for  thirty-two  years  and  professor 
of  geology  at  the  University  of  California  at  Berke- 
ley, who  had  personally  mapped  3,800  square  miles  of 
California,  including  this  area,  and  who  had  spent 
fifteen  days  again  insi)ecting  and  mapping  this  j^rop- 
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erty  at  the  request  of  the  Navy,  testified  as  follows 

(R.  987,  989)  : 

Q.  Would  you  consider  the  Cal-Bay  Corpora- 
tion a  favorable  structure  in  which  to  explore 
for  a  commercial  accumulation  of  oil  or  gas? 
A.  Emphatically  not.  Had  I  been  sent  out  to 
report  on  such  an  area,  either  a  new  area  or  a 
submission,  I  would  never  have  recommended 
the  drilling  of  a  well  in  that  location.  In  fact, 
I  would  have  turned  the  thing  down  and  so 

reported. 

*  *  *  *  * 

Gras  in  the  cretaceous  of  northern  California 

is   exceedingly   common.     There   are   innumer- 

.    able  gas  and  oil  seepages. 

***** 

The  wells  do  not  yield  in  barrels  per  day,  but 
in  gallons  per  month,  which  you  could  hardly 
consider  commercial. 

That  alone  was  sufficient  evidence  on  the  question  of 
commercial  gas  to  support  the  awards  of  the  jury. 

II 
The  appellants  had  a  fair  trial 

The  appellants  list  several  acts  and  omissions  of  the 
trial  judge  which,  they  contend,  showed  him  to  be  an 
avowed  partisan  and  denied  them  a  fair  trial  and  due 
process  of  law  (Br.  10-23,  28-48).  These  charges  are 
without  merit  and  may  be  disposed  of  as  follows: 

A.  Appellants  were  not  harmed  hy  the  court's  com- 
ments to  their  tvitnesses. — Appellants  quote  at  length 
from  the  record  to  show  that  the  trial  judge  branded 
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their  witnesses  Wents  and  Bradford  prevaricators 
(Br.  29-39).  Nothing  is  present  in  the  colloquy  be- 
tween the  court  and  Wents  to  sustain  that  charge  (Br. 
29-35,  38-39).  Counsel  for  appellants  made  no  ob- 
jection to  the  questioning  of  Wents  at  the  time  (R. 
857,  927).  Appellants  concede  that  Wents'  testimony 
was  based  on  speculative  considerations  and  argue  that 
in  the  nature  of  things  it  had  to  be  (Br.  40).  The  fact 
that  the  court  brought  this  to  light  on  the  ground  that 
it  was  ''a  matter  that  was  not  touched  on  by  counsel" 
was,  therefore,  not  error.  If  this  adversely  affected 
the  jury's  opinion  of  this  witness  and  if  opinions  of 
value  in  this  case  must  necessarily  be  based  on  specu- 
lation, counsel  for  appellants  was  at  liberty  to  cancel 
out  the  effect  by  later  cross-examining  the  witnesses 
for  the  Government  to  show  the  extent  to  which  they 
relied  on  unproven  facts. 

The  situation  as  to  Bradford  is  somewhat  different. 
After  that  witness  had  said  that  he  knew  of  a  sale  of 
a  lessor's  interest  in  a  gas  lease  on  unproven  property 
for  $3,500  a  percent,  the  court  said:  '*I  just  can't  be- 
lieve you  are  telling  the  truth  on  that,"  and  ''Well, 
I  do  not  know  what  has  happened  to  our  Corporation 
Department  in  the  State  of  California"  (Br.  36-37, 
R.  906-907).  Counsel  for  appellants  objected  to  this 
as  prejudicial  to  their  case  (Br.  37,  R.  907).  The 
court  stated  at  that  time  in  the  presence  of  the  jury 
(Br.  37,  R.  907)  :  ♦ 

I  am  sorry  to  have  made  this  comment.  I 
will  tell  the  jury  to  disregard  it.  It  is  just  a 
comment  of  the  Court. 
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I  will  tell  the  jury  to  disregard  the  Court's* 
statement.  The  comment  of  the  Court  was  on 
the  weight  of  the  evidence  and  the  Jury  is  not 
bound  by  it.  The  Jury  can  decide  the  case  if 
and  when  it  comes  time  for  the  Jury  to  decide 
the  case,  according  to  their  own  lights  and  ac- 
cording to  the  instructions  the  Court  may  give 
them  at  that  time.  The  Court,  of  course,  has 
a  right  to  make  comments  as  to  the  weight  of 
the  evidence,  but  the  jury  is  not  bound  by  what 
the  Court  says  in  that  regard.  It  may  form 
its  own  judgment.  Does  that  instruction  cover 
what  you  have  in  mind? 

Counsel  for  appellants  replied:  "Yes,  your  Honor. 
Thank  you."  Later,  at  the  conclusion  of  the  trial, 
the  Court  elaborately  repeated  this  instruction  (R. 
1176-1177,  1180,  1188-1189,  see  supra,  p.  8).  Under 
these  facts  it  is  not  perceived  how  the  jury  could  have 
failed  to  understand  that  the  comments  of  the  court 
were  not  to  affect  their  verdict  if  they  held  a  contrary 
view  of  the  weight  of  the  evidence.  If  the  Court 
''promptly  instructs  the  jury  to  disregard  the  unjusti- 
fied statements,  it  cannot  well  be  assumed  that  the 
jury  took  no  heed  of  the  withdrawal  and  disobeyed  the 
positive  mandate  of  the  court."  Washington  cC;  0.  D. 
By.  Co.  V.  Biilany,  288  Fed.  421,  427  ( App.  D.  C.  1923)  ; 
Gregory  v.  Morris,  96  U.  S.  619  (1877).  The  court 
was,  we  submit,  eminently  fair  to  aj^pellants  in  his 
conduct  of  trial.  He  gave  appellants  ample  warning 
of  the  comments  he  proposed  to  make  upon  the  evi- 
dence and  was  extremely  careful  to  advise  the  jury 
that  it  was  not  bound  by  his  comments.  Acceptance 
of  appellants'  contention  would,  in  effect,  nullify  the 
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judge's  duty  to  comment  on  the  evidence  where, 
in  his  opinion,  the  proper  administration  of  justice 
requires  it. 

B.  Appellants'  proposed  instructions  were  given  to 
the  jury  in  other  language. — Appellants  complain  that 
the  court  erred  in  refusing  to  give  their  j^roposed  in- 
struction to  the  jury  that  the  preponderance  of  the 
evidence  does  not  require  ''such  degree  of  proof  as, 
excluding  all  possibility  of  error,  produces  absolute 
certainty,  because  such  proof  is  rarely  possible"  (Br. 
44-45,  R.  79).  That  proposed  instruction  was  not 
necessary.  The  court  correctly  and  completely  de- 
fined the  burden  of  proof  for  this  case  by  stating  (R. 
1179-1180) :  "The  preponderance  of  the  evidence 
means  that  the  testimony  of  the  defendants  as  to  the 
value  of  the  land  or  j^roperty  or  interest  taken  must 
have  greater  weight  in  your  opinion  and  more  con- 
vincing effect  than  that  of  the  plaintiff. ' '  Cf .  Spreck- 
els  V.  Broivn,  212  U.  S.  208  (1908) ;  Sebastian  Bridge 
Dist.  V.  Missouri  Pac.  R.  Co.,  292  Fed.  345  (C.  C.  A. 
8,1923). 

Appellants  urge  that  the  court  erred  in  not  giving 
their  proposed  Instructions  Nos.  40,  41,  and  43  to  the 
effect  that  market  value  could  be  based  on  speculative 
elements  (Br.  45,  R.  94-95,  97).  That  instruction  was 
not  necessary.  The  court  fully  and  correctly  defined 
market  value  as  "the  highest  value  in  terms  of  money 
which  the  property  or  interest  will  bring  if  exposed  to 
sale  for  cash  in  the  open  market  in  the  community  in 
which  it  is  situated,  with  a  reasonable  time  to  find  a 
purchaser  buying  with  full  knowledge  of  all  the  uses 
and  purposes  to  which  it  is  adapted  and  for  which  it 
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is  capable  of  being  used,  the  seller  not  being  required 
to  sell  or  the  buyer  not  being  required  to  buy  at  the 
time"  (R.  1182-1183,  1189). 

Appellants  contend  that  the  court  erred  in  refusing 
their  Instruction  No.  44  to  the  effect  that  the  jury 
should  reject  testimony  which  it  found  minimized  or 
diminished  values  (Br.  45-47).  The  ground  for  this 
is  that  the  court's  comment  concerning  the  exaggerated 
values  of  the  appellants'  witnesses  required  counter- 
balance (Br.  46).  Their  proposed  instruction  was  not 
necessary.  As  we  have  shown,  the  court  gave  a  care- 
ful and  correct  definition  of  the  market  value  which 
the  jury  was  to  find  (R.  1182-1183,  1189) .  The  court's 
comment  on  the  evidence  was  carefully  set  apart  and 
put  in  proper  perspective  by  the  repeated  statements 
that  the  jury  was  free  to  disagree  with  it.  If  the 
court  is  required  to  counterbalance  each  comment  it 
makes  upon  the  evidence  its  right  to  comment  thereon 
would  be  meaningless. 

Appellants'  charge  that  the  court  committed  "un- 
mistakably prejudicial  error"  in  not  giving  their  pro- 
posed Instruction  No.  45,  to  the  effect  that  '^  comments 
of  a  trial  judge  have  no  greater  weight  than  arguments 
of  counsel"  (Br.  47)  is  clearly  without  merit  in  view 
of  the  careful  and  repeated  instruction  that  the  "ju- 
rors individually  and  collectively  are  entitled  to  dis- 
agree with  the  opinion  of  the  court"  (R.  1188-1189). 

Appellants  were  not  entitled  to  every  instniction 
they  offered.  As  the  Supreme  Court  said  in  Bailway 
Co.  V.  McCarthy,  96  U.  S.  258,  265  (1877)  :  "It  has 
been  repeatedly  determined  by  this  tribunal  that  no 
court  is  bound  to  give  instructions  in  the  forms  and 
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language  in  which  they  are  asked.  If  those  given 
sufficiently  cover  the  case,  and  are  correct,  the  judg- 
ment will  not  be  disturbed,  whatever  those  may  have 
been  which  w^ere  refused."  See  also  Indiayiapolis, 
Etc.  E.  E.  Co.  V.  Horst,  93  U.  S.  291,  295  (1876). 

Finally,  it  is  apparent  from  the  foregoing  that  the 
court  did  not,  as  appellants  contend  (Br.  48),  abuse 
its  discretion  in  denying  their  motion  for  a  new  trial. 

CONCLUSION 

It  is  submitted  that  the  judgment  below  is  correct 
and  should  be  affirmed. 
Respectfully. 

A.  Devitt  Vanech, 

Assistant  Attorney  General. 
M.  Mitchell  Bourquin, 
Special  Assistant  to  the  Attorney  General, 

San  Francisco,  California. 
Roger  P,  Marquis, 

S.  BiLLINGSLEY  HiLL, 

Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
February  1948. 
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Appellants, 
vs. 
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Appellee. 


APPELLANTS'  REPLY  BRIEF. 


FOREWORD. 

With  the  exception  of  the  final  subdivision  herein 
which  combines  several  subdivisions  of  the  opening 
brief,  the  appellants  adhere  to  the  subdivision  head- 
ings of  that  brief  in  replying  to  the  arguments  of  the 
appellee. 


1.  THE  COMPENSATION  AWARDS  ARE  INADEQUATE  AS  A 
MATTER  OF  LAW  AND  ARE  NOT  JUST  COMPENSATION. 

In  answer  to  this  subdivision  the  appellee  invokes 
the  conflict  of  evidence  rule  (Bf.  Appellee,  p.  10),  and 
argues:  (A)  That  ''appellants  were  not  entitled  to  re- 
cover their  investment  in  the  well"  (Bf.  Appellee,  p. 


10)  ;  (B)  that  ''the  court  did  not  commit  error  in  rela- 
tion to  testimony  of  vakie  based  on  s2)eciilation"  (Bf. 
Appellee,  p.  14)  ;  (C)  that  "under  the  evidence  the 
jury  was  not  bound  to  find  severance  damages"  (Bf. 
Appellee,  p.  16);  (D)  that  "appellants  were  not  de- 
nied compensation  for  their  reversionary  interests" 
(Bf.  Appellee,  p.  17);  (E)  that  ''the  court  did  not 
exaggerate  appellants'  claim  for  compensation"  (Bf. 
Appellee,  p.  18) ;  and  (F)  that  "under  the  e^ddence 
the  jury  was  not  bound  to  find  that  appellants'  prop- 
erties contained  gas  in  commercial  quantities"  (Bf. 
Appellee,  p.  20). 

Appellants  are  not  combating  the  conflict  of  evi- 
dence rule.  Nor  are  they  seeking  anything  more  than 
the  just  compensation  to  which  the  law  entitles  them. 
Separate  replies  will  be  made  to  the  above  arguments 
of  the  appellee. 

A.  As  pointed  out  in  the  opening  brief  at  page  6,  the 
well  drilled  by  appellant  Cal-Bay  Corporation  on 
leased  property,  reflected  an  investment  by  the  public 
of  over  $250,000.  Only  a  small  part  of  this  investment 
was  recouped  by  the  removal  of  personal  property 
from  the  well.  It  is  true  that  when  the  appellee  took 
this  property  it  left  un taken  other  property  held  un- 
der lease  in  the  same  general  district.  But  to  hold 
those  leases,  as  pointed  out  at  pages  3,  4,  and  24  of  the 
opening  brief,  another  well  had  to  be  drilled  and  an- 
other investment  made  of  $250,000  or  whatever  the 
cost  might  be.  This  factor  alone  makes  it  evident  that 
the  taking  of  the  well  l)y  appellee  was  a  distinct  loss 
by  appellants  of  the  cost  or  value  of  the  well.  And  the 


general  rule  has  said  that  "It  is  the  owner's  loss,  not 
the  taker's  gain,  which  is  the  measure  of  the  value  of 
the  property  taken".  (United  States  v.  Caushy,  328 
U.  S.  256,  261,  66  S.Ct.  1062,  1064-1065.)  "The 
owner,"  said  the  Supreme  Court  in  United  States  v. 
Miller,  317  U.S.  369,  373,  63  S.Ct.  276,  279-280,  "is  to 
be  put  in  as  good  condition  pecuniarily  as  he  would 
have  occupied  if  his  property  had  not  been  taken". 

The  factor  mentioned  was  considered  by  appellants' 
witness  Wents  in  his  valuation  testimony.  (R.  832.) 
He  placed  the  cost  or  value  of  the  well  at  $234,000.  (R. 
799,  828.)  Bradford,  the  other  valuation  witness  for 
appellants,  placed  the  value  or  cost  at  $150,000.  (R. 
861.)  Armstrong  and  Paine,  the  valuation  witnesses 
for  appellee,  said  that  the  well  had  no  value  because  it 
was  in  bad  mechanical  condition  (R.  1088,  1133),  but 
their  valuation  testimony  failed  to  consider  the  factor 
mentioned. 

Appellee  has  therefore  missed  the  mark  in  arguing 
that  "appellants  were  not  entitled  to  recover  their  in- 
vestment in  the  well". 

B.  Appellee  is  correct  in  saying  that  ' '  appellants  do 
not  contend  that  any  evidence  offered  by  them  was  re- 
jected on  the  ground  that  it  was  speculative".  (Bf. 
Appellee,  p.  15.)  Their  arguments  under  the  letter 
"B"  (Bf.  Appellee,  pp.  15-16)  have  reference  to  the 
acts  and  conduct  of  the  trial  judge  rather  than  to  the 
sufficiency  of  the  evidence,  and  reply  thereto  will  be 
made  in  a  later  part  of  this  brief. 

C.  At  page  17  of  its  brief  the  appellee  directs  the 
attention  of  the  court  to  the  testimony  of  Armstrong 


and  Paine  that  no  severance  damage  was  suffered  (R. 
1089-1091,  1132-1133),  and  argues  that  such  testimony 
warranted  a  jury  finding  that  no  severance  damage 
was  suffered.  Each  said  witness  gave  as  the  reason  for 
his  opinion  the  fact  that  remaining  areas  were  of  suf- 
ficient size  to  w^arrant  developing.  (R.  1089,  1133.)  No 
case  supporting  the  sufficiency  of  that  reason  is  cited 
by  appellee. 

The  general  rule  respecting  severance  damages  is 
stated  in  United  States  v.  Miller,  317  U.S.  369,  376,  63 
S.Ct.  276,  281,  87  L.Ed.  336,  as  follows: 

' '  Courts  have  had  to  adopt  working  rules  in  or- 
der to  do  substantial  justice  in  eminent  domain 
proceedings.  One  of  these  is  that  a  parcel  of  land 
which  has  been  used  and  treated  as  an  entity  shall 
be  so  considered  in  assessing  compensation  for  the 
taking  of  a  part  or  all  of  it.  This  has  begotten 
subsidiary  rules.  If  only  a  portion  of  a  single 
tract  is  taken  the  owner's  compensation  for  that 
taken  includes  any  element  of  value  arising  out  of 
the  relation  of  the  part  taken  to  the  entire  tract." 

Upon  an  application  of  this  general  rule  to  the  pres- 
ent case,  the  api^e  Hants  were  clearly  entitled  to  sever- 
ance damages.  All  properties  and  property  interests 
taken  by  the  appellee  were  part  of  an  entity  which 
had  been  integrated  into  a  general  district  for  oil  and 
gas  development.  The  well  on  part  inured  to  the  bene- 
fit of  all.  It  is  enough  to  again  point  out  that  the  tak- 
ing of  well  destroyed  the  entity  and  that  the  drilling 
of  another  well  was  necessary  to  restore  the  integra- 
tion. 


D.  Here  the  argument  of  appellee  is  that  the  jury 
awards  were  not  inadequate  so  far  as  compensation 
for  reversionary  interests  was  concerned.  (Bf.  Appel- 
lee, pp.  17-18.)  But  the  record  definitely  shows  the 
contrary.  The  awards  made  were  based  on  the  testi- 
mony of  appellee's  valuation  experts.  Their  testimony 
did  not  consider  the  entity  factor  above  discussed.  Nor 
did  their  testimony  consider  the  factor  that  the  taking 
of  the  well  might  result  in  the  abandonment  of  the 
leases  and  reversion  to  the  lessors  of  the  entire 
mineral  rights.  In  a  later  part  of  this  brief  reply  will 
be  made  to  appellee's  arguments  respecting  the  state 
of  the  instructions  on  the  subject.  (Bf.  Appellee,  pp. 
17-18.) 

E.  What  appellee  says  as  to  exaggeration  by  the 
court  of  appellants'  claim  for  compensation  (Bf.  Ap- 
pellee, pp.  18-19)  is  not  pertinent  to  the  question  of 
sufficiency  of  evidence.  It  is  pertinent  only  to  the  ques- 
tion of  fair  trial.  Reply  thereto  will  be  made  herein 
when  this  latter  question  is  under  discussion. 

F.  It  appears  in  the  record  without  conflict  that  gas 
in  commercial  quality  was  encountered  during  the 
drilling  of  the  well.  Appellee  is  quite  correct,  how- 
ever, that  the  evidence  was  in  conflict  as  to  whether 
the  "blow-out"  in  the  well  at  a  depth  of  4975  feet  on 
November  28,  1944,  demonstrated  a  discovery  of  gas 
in  commercial  quantity.  (Bf.  Appellee,  pp.  19-20.) 
The  appellee  was  responsible  for  the  situation  that  ap- 
pellants' testimony  on  the  subject  was  wholly  opinion 
in  character  and  it  may  not  legitimately  complain 
thereof,  for  shortly  after  the  well  became  temporarily 
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disabled  by  the  ''blow-out"  the  appellee  terminated 
the  right  of  appellant  Cal-Bay  Corporation  to  posses- 
sion of  the  well.  It  is  obvious,  of  course,  that  the  state 
of  the  evidence  on  this  phase  of  the  case  is  not  at  all 
determinative  of  appellants'  point  that  the  damage 
awards  are  inadequate. 


2.  APPELLANTS  WERE  DENIED  A  FAIR  TRIAL  AND  DUE 
PROCESS  OF  LAW  BY  THE  ACTS  AND  CONDUCT  OF  THE 
TRIAL  JUDGE. 

The  appellee  does  not  deny  the  truth  of  appellants' 
statement  that  ''the  trial  judge  was  an  avowed  parti- 
san at  the  trial".  (Ap.  Op.  Bf.  p.  28.)  The  record,  of 
course,  permits  no  other  conclusion.  (Ap.  Op.  Bf.  p. 
28;  R.  1140.)  And  the  appellee  does  not  deny  the  truth 
of  appellants'  statement  that  "the  trial  judge  became 
an  avowed  partisan  against  the  appellants  because  of 
some  personal  and  uncommunicated  knowledge  or  be- 
lief or  experience  of  his  own  touching  oil  and  gas  mat- 
ters". (Ap.  Op.  Bf.  p.  39.)  Again  the  record  permits 
no  other  conclusion.  (Ap.  Op.  Bf.  pp.  29-39;  R.  850- 
857,  903-908,926-927.)  Nor  does  the  appellee  deny  the 
truth  of  appellants'  statement  that  the  trial  judge 
"openly  branded  ai)pellants'  expert  witness  Bradford 
a  prevaricator  and  discredited  him  before  the  jury". 
(Ap.  Op.  Bf.  p.  39.)  Once  more  the  record  permits  no 
other  conclusion.  (R.  905-908.) 

Appellee  does  deny,  however,  the  truth  of  appel- 
lants' statement  that  the  trial  judge  "branded  appel- 
lants' witness  Wents  a  prevaricator  and  discredited 


him  before  the  jury".  (Bf.  Api)ellee,  p.  22.)  Unless  a 
practical  and  realistic  viewpoint  is  to  be  discarded, 
the  record  is  just  as  plain  in  its  conclusion  that  wit- 
ness Wents  was  impliedly  branded  as  it  is  that  wit- 
ness Bradford  was  expressly  branded.  The  express 
brand  was  applied  to  witness  Bradford  because  he 
said  that  a  purchaser  had  paid  $3500  a  per  cent  for  a 
lessor's  royalty  in  an  unproved  piece  of  land.  (Ap.  Op. 
Bf.  p.  36.)  Under  interrogation  by  the  court,  witness 
Wents  later  said  that  the  value  of  the  lessor's  royalty 
interest  of  appellant  Maria  Faria  was  approximately 
$5000  a  per  cent,  and  that  the  witness  knew  of  an  in- 
stance where  as  high  as  $140,000  a  per  cent  had  been 
paid.  (Ap.  Op.  Bf.  p.  38.)  Could  any  juror  possibly 
doubt  that  if  the  court  put  the  express  brand  on  wit- 
ness Bradford  because  he  said  $3500,  the  same  brand 
was  put  by  implication  on  witness  Wents  because  he 
said  $5000  and  $140,000?  All  this,  it  is  to  be  remem- 
bered, occurred  before  the  court  had  heard  the  testi- 
mony of  appellee's  valuation  experts  Armstrong  (R. 
1064)  and  Paine  (R.  1127),  and  at  a  time  when  the 
court  was  obviously  drawing  upon  some  personal  and 
uncommunicated  knowledge  or  belief  or  experience  of 
his  own  touching  matters  properly  the  subject  of  ex- 
pert testimony. 

There  is  an  intimation  at  page  22  of  appellee's  brief 
that  the  court  instructed  the  jury  to  disregard  its  com- 
ments on  witness  Bradford.  The  record  shows  the  con- 
trary. The  admonition  to  the  jury  was  confined  to  the 
court's  statement,  "Well,  I  do  not  know  what  has  hap- 
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pened  to  our  Corporation  Department  in  the  State  of 
California.  This  is  all  I  can  say."  (R.  907-908.) 

The  language  of  the  recent  California  case  of  Etzel 
V.  Rosenhloom,  83  A.C.A.  954,  is  so  pertinent  to  the 
situation  here  presented,  that  appellants  quote  there- 
from, commencing  at  page  957: 

''The  following  rules  are  applicable  to  the  pres- 
ent situation:  (1)  Any  misconduct  on  the  part  of 
the  trial  judge  from  which  it  may  be  rightfully 
deduced  that  th(;  jury  was  influenced  in  rendering 
its  verdict  constitutes  prejudicial  error.  (Cases 
cited.)  (2)  General  Rule:  Unless  the  harmful  re- 
sult of  the  misconduct  of  the  trial  judge  cannot 
be  obviated  by  an  appropriate  instruction,  error 
cannot  be  predicated  thereon  in  the  absence  of 
(a)  an  assignment  of  such  misconduct  as  error 
and  (b)  a  request  to  the  trial  court  to  instruct  the 
jury  to  disregard  it.  (Cases  cited.)  Exception:  In 
cases  where  an  admonition  of  the  judge  to  the 
jury  to  disregard  his  misconduct  would  not  re- 
move the  prejudicial  effect  of  such  misconduct,  it 
is  not  a  prerequisite  to  urging  such  error  on  ap- 
peal for  the  appellant  to  have  objected  thereto 
and  made  a  request  that  the  jury  be  instructed  to 
disregard  it.  (Cases  cited.)  There  is  never  an  in- 
stance which  justifies  a  trial  judge  or  counsel  in 
being  discourteous  one  to  the  other,  to  witnesses, 
parties  litigant  or  jurors.  A  judge  presiding  at  a 
trial  should  conduct  it  in  a  fair  and  impartial 
manner,  and  refrain  from  making  unnecessary 
comments  during  the  course  of  the  trial  which 
may  tend  toward  a  prejudicial  result  to  a  litigant. 
(Cases  cited.)  Applying  the  foregoing  rules  to  the 
facts  of  the  instant  case  it  is  evident  that  the  trial 


judge's  remarks  were  of  such  a  character  as  to  in- 
dicate to  the  jury,  first,  that  defendant  Abe  Ros- 
enbloom  was  not  telling  the  truth;  second,  that 
defendants'  car  had  strvick  the  plaintiff;  and 
third,  that  defendants'  counsel  was  trying  to  keep 
the  facts  from  being  presented  to  the  jury.  There- 
fore, under  rule  1,  supra,  such  conduct  constituted 
prejudicial  error.  It  is  likewise  evident  that  an 
objection  to  such  misconduct  and  an  admonition 
by  the  court  to  the  jury  to  disregard  it  would 
have  been  ineffectual  and  would  have  accentuated 
the  error  rathei'  than  have  removed  it.  Therefore 
this  case  falls  vmder  the  exception  rather  than 
under  the  general  rule  set  forth  above  (number 
2),  and  hence  it  was  mmecessary  for  defendants 
to  have  objected  to  the  misconduct  of  the  trial 
judge  and  to  have  requested  him  to  admonish  the 
jury  to  disregard  it." 


3.  THE  TRIAL  JUDGE  BECAME  A  PARTISAN  AND  EXCEEDED 
THE  BOUNDS  OF  PROPER  COMMENT  IN  THE  JURY  IN- 
STRUCTIONS. 

In  the  opinion  of  appellants'  witness  Byron  Norris, 
a  consulting  engineer  and  geologist  (R.  621),  a  com- 
mercial discovery  of  natural  gas  had  been  made  at  the 
well  in  Martinez  sands  or  formation  on  November  28, 
1944  (Ap.  Op.  Br.  p.  8;  R.  682-683).  Comments  of  the 
court  were  not  directed  at  his  testimony. 

This  factor  of  commercial  discovery  formed  a  basis 
for  the  opinions  on  value  expressed  by  appellants'  wit- 
nesses Wents  (R.  810-811)  and  Bradford  (R.  869). 
In  the  opinions  of  appellee's  witnesses  Armstrong  (R. 
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1097)  and  Paine  (R.  1144)  discovery  had  not  been 
made.  According  to  witness  Paine  his  values  would 
have  been  higher  if  discovery  had  been  established  as 
a  factor.  (R.  1144.)  According  to  witness  Armstrong 
his  values  would  have  been  higher  if  penetration  of 
the  Martinez  sands  or  formation  had  been  estabhshed 
as  a  factor.  (R.  1113.)  Other  factors  forming  a  basis 
for  the  opinions  on  value  expressed  by  appellants' 
witnesses  and  not  considered  in  the  opinions  on  value 
expressed  by  appellee's  witnesses  have  been  mentioned 
in  earlier  parts  of  this  brief. 

With  one  exception,  the  values  given  by  witness 
Paine  were  greater  than  those  given  by  witness  Arm- 
strong, and  in  one  instance  six  times  greater.  In  the 
exception  mentioned,  the  values  given  by  witness  Arm- 
strong was  about  twice  that  of  witness  Paine.  Some 
of  the  values  given  by  witness  Wents  were  five  or  six 
times  greater  than  those  given  by  witness  Paine ;  oth- 
ers were  very  much  higher. 

In  the  jury  instructions,  the  trial  judge  expressed 
the  opinion  that  the  testimony  of  appellants'  wit- 
nesses on  value,  that  is,  Wents  and  Bradford,  was 
''extravagant"  and  "incredible".  (Ap.  Op.  Bf.  p.  41.) 
That,  obviously,  was  but  another  way  of  sajdng  that 
they  were  prevaricators.  This  opinion  of  the  trial 
judge,  as  already  demonstrated,  was  formed  before 
testimony  on  value  was  adduced  by  the  appellee,  and 
was  undoubtedly  based  on  matters  outside  the  record 
or  a  misconception  of  law.  (Ap.  Op.  Bf.  pp.  39-40.) 
And  this  opinion  was  followed  by  figures  formulated 
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by  the  trial  judge  and  submitted  for  jury  considera- 
tion whereby  the  claims  allegedly  made  by  appellants 
and  totalling  $786,225,  were  contrasted  with  the  high- 
est values  given  by  appellee's  valuation  experts  in 
their  testimony  and  totalling  $3865.  (Ap.  Op.  Bf.  p. 
41;  R.  1192-1193.)  The  court  also  added:  ^'I  call  your 
attention  to  the  fact  that  there  is  a  staggering  di- 
vergence of  opinion  between  the  values  testified  to  by 
those  who  have  testified  on  behalf  of  the  defendants 
and  those  who  have  testified  on  behalf  of  the  Govern- 
ment. The  total  figures  of  the  defendants'  claim  is 
$786,000.  The  total  figures  of  values  asserted  by  the 
aovernment  is  $3,865".  (R.  1196.) 

The  figure  $786,225,  stated  by  the  court,  reflected 
the  total  of  the  claims  as  they  appeared  in  the  plead- 
ings of  the  defendants.  This  is  conceded  by  the  appel- 
lee. (Bf.  Appellee,  p.  19.)  The  appellee  also  concedes 
that  the  total  of  the  values  testified  to  by  apj^ellants' 
valuation  experts  was  less  than  the  figure  $786,225. 
(Bf.  Appellee,  p.  19.)  This  court,  therefore,  cannot  be 
aided  by  a  debate  as  to  whether  appellants'  tabula- 
tion (Ap.  Op.  Bf.  p.  9)  or  appellee's  tabulation  (Bf. 
Resp.  App.)  is  the  correct  one.  What  is  here  ap- 
parent, then,  is  that  a  misleading  figure  prejudicial 
to  appellants  was  submitted  to  the  jury  by  the  trial 
court. 

It  is  said  by  the  appellee,  however,  that  the  total  of 
the  highest  values  testified  to  by  appellants'  witnesses 
fairly  approximates  the  figure  $786,225.  (Bf.  Appel- 
lee, p.  19.)  But  the  rudiments  of  fair  play  would  at 
least   exact   the   minimal   requirement   that   a    court 
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which  tells  a  jury  that  values  are  '' extravagant"  or 
"incredible"  or  "staggering"  should  not  overstate 
those  values  or  state  the  highest  values  when  lower 
values  have  been  given.  And  even  if  appellee's  tabu- 
lation be  accepted  as  correct,  it  clearly  appears  there- 
from that  the  total  of  the  lowest  values  set  forth  does 
not  fairly  approximate  the  figure  $786,225.  It  is  per- 
haps unnecessary  to  say  that  the  rudiments  of  fair 
play  are  not  to  be  relaxed  simply  because  the  United 
States  was  the  plaintiff  in  the  action.  {E.  C.  Shevlin 
Co.  V.  United  States,  9  Cir.  1944,  146  F2d  613,  615.) 

The  case  of  Quercia  v.  United  States,  289  U.S.  466, 
53  S.Ct.  698,  77  L.Ed.  1321,  cited  and  quoted  at  pages 
42  to  44  of  the  opening  brief,  is  decisively  to  the  effect 
that  the  trial  judge  exceeded  the  bounds  of  proper 
comment  in  the  jury  instructions.  Other  cases  may  be 
added. 

In  United  States  v.  Murdoch,  290  U.S.  389,  394,  54 
S.Ct.  223,  225,  it  was  said  that  "a  federal  judge  may 
analyze  the  evidence,  comment  upon  it,  and  express 
his  view^s  with  regard  to  the  testimony  of  witnesses, 
hut  the  decision  of  issues  of  the  facts  must  be  fairly 
left  to  the  jury".  (Emphasis  added.) 

In  Starr  v.  United  States,  153  U.S.  614,  14  S.Ct. 
919,  923-924,  it  was  said: 

"It  is  obvious  that  under  any  system  of  jury 
trials  the  influence  of  the  trial  judge  on  the  jury 
is  necessarily  and  properly  of  great  weight,  and 
that  his  lightest  word  or  intimation  is  received 
with  deference  and  may  prove  controlling.  Hicks 
V.  United  States,  150  U.S.  442,  452,  14  S.Ct.  144. 
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The  circumstances  of  this  case  apparently 
aroused  the  indignation  of  the  learned  judge  in 
an  uncommon  degree;  and  that  indignation  was 
expressed  in  terms  which  were  not  consistent  with 
due  regard  to  the  right  and  duty  of  the  jury  to 
exercise  an  independent  judgment  in  the  prem- 
ises, or  with  the  circumspection  and  caution  which 
should  characterize  judicial  utterance.  *  *  *  What- 
ever special  necessity  for  enforcing  the  law  in  all 
its  rigor  there  may  be  in  a  particular  quarter  of 
the  country,  the  rules  by  which,  and  the  manner 
in  which,  the  administration  of  justice  should  be 
conducted,  are  the  same  everywhere;  and  argu- 
mentative matter  of  this  sort  should  not  be 
thrown  into  the  scales  by  the  judicial  officer  who 
holds  them." 

In  Hunter  v.  United  States,  5  Cir.  1932,  62  F2d 
217,  it  was  said,  at  page  220 : 

*'The  assignments  of  error  based  on  the  district 
judge's  cross-examination  of  appellant  are  in  our 
opinion  well  taken.  While  that  method  of  cross- 
examination,  if  it  had  been  conducted  by  the  dis- 
trict attorney,  might  have  been  proper,  a  district 
judge  ought  never  to  assume  the  role  of  a  prose- 
cuting attorney  and  lend  the  weight  of  his  great 
influence  to  the  side  of  the  government.  It  is  the 
judge's  duty  to  maintain  an  attitude  of  unswerv- 
ing impartiality  between  the  government  and  the 
accused,  and  he  ought  never  in  any  question  he 
asks  go  beyond  the  point  of  seeing  to  it,  in  the 
interests  of  justice,  that  the  case  is  fairly  tried. 
We  refer  with  entire  approval  to  what  Judge 
Shelby,  speaking  for  this  court  long  ago,  said  on 
this  subject  in  Adler  v.  United  States,  182  F.464. 
The    only   conclusion   that   could   reasonably   be 
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drawn  from  the  questions  objected  to  was  that 
the  judge  did  not  believe  appellant  was  telling  the 
truth  about  the  amount  or  source  of  his  income, 
but  was  thoroughly  convinced  and  was  attempting 
to  demonstrate  that  aj)pel]ant  was  deriving  a  large 
income  from  the  illegal  transportation  and  sale 
of  liquor.  The  judge's  charge  was  not  as  objec- 
tionable as  was  his  cross-examination  of  appel- 
lant, but  it  was  erroneous  in  that  it  was  one  sided, 
and  placed  undue  emphasis  on  the  testimony  of 
appellant  which  the  judge  himself  had  brought 
out  by  his  questions.  If  the  trial  judge  comments 
on  the  evidence,  as  he  has  a  right  to  do,  he  should 
call  attention  to  the  evidence  in  favor  of  as  well 
as  that  against  the  accused.  *  *  *  That  the  district 
judge  did  not  intend  to  be  unfair  is  beside  the 
question.  The  case  was  tried  in  such  a  way  that 
the  jury,  in  considering  as  a  whole  the  judge's 
questions  and  charge,  might  well  have  reached 
the  conclusion  that  he  was  not  impartial,  but  was 
insisting  upon  a  conviction.  It  is  vastly  more  im- 
portant that  the  attitude  of  the  trial  judge  should 
be  impartial  than  that  any  particular  defendant, 
however  guilty,  should  be  con^dcted.  It  is  too 
much  to  expect  of  human  nature  that  a  judge  can 
actively  and  vigorously  aid  in  the  prosecution  and 
at  the  same  time  appear  to  the  layman  on  the  jury 
to  be  impartial." 

In  Mustek  V.  United  States,  6  Cir.  1924,  2  F2d  710, 
it  was  said,  at  page  711:  ^ 

''Under  all  the  recited  circumstances,  we  are 
compelled  to  think  this  portion  of  the  charge  to 
have  the  aspect  of  argument  and  advocacy  beyond 
the  permissible  limit.  Wallace  v.  United  States, 
281  F.  972,  and  cases  cited.  *  *  *  An  objection  in 
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this  respect  is  not  necessarily  removed  by  the 
formal  statement  that  the  jury  was  under  no  obli- 
gation to  adopt  the  judge's  opinion;  indeed,  that 
statement  may  well  he  put  in  such  a  form  as  to 
imply  disparagement  of  the  jury's  intelligence  if 
it  does  not  agree  with  the  judge;  the  present 
charge  does  not  lack  that  atmosphere.''  (Empha- 
sis added.) 

And  in  Hohart  v.  United  States,  6  Cir.  1924,  299  F. 
784,  it  was  said,  at  page  785: 

'^We  do  not  disparage  the  power — and  some- 
times the  duty — of  the  federal  judge  to  assist  the 
jury  in  reaching  the  right  conclusion  on  the 
facts.  This  right,  and  its  properly  restrained  ex- 
ercise, strongly  tend  to  make  the  federal  trial 
court  efficient  and  dependable  judicial  machines; 
hut  the  due  restraint  of  its  exercise  is  as  impor- 
tant as  the  existence  of  the  power." 


4.     THE  JURY  WAS  MISDIRECTED  TO  THE  PREJUDICE 
OF  APPELLANTS. 

The  specifications  of  error  based  on  the  giving  and 
refusing  of  instruction  and  discussed  at  pages  44  to 
48  of  the  opening  brief,  are  grouped  under  the  above 
heading  in  this  reply  brief.  The  reply  will  be  short. 

It  is  true  that  throughout  the  trial  the  interests  of 
appellants  Maria  Faria,  Edward  Faria,  and  Mae  E. 
Roche  were  usually  referred  to  as  royalty  interests. 
As  a  matter  of  fact,  however,  the  interest  of  each 
said  appellant  was  broader  than  a  mere  royalty  inter- 
est, and  the  use  of  loose  terms  during  the  trial  made 
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it  necessary  for  clarification  in  the  jury  instructions. 
Particularly  so,  because  appellants'  witnesses  valued 
these  interests  on  factors  not  covered  by  appellee's 
witnesses  in  arriving  at  their  values.  Appellee's  point 
that  the  court  should  have  clai-ified  the  forms  of  ver- 
dict in  this  respect,  is  obviously  well  taken.  (Ap.  Op. 
Bf.  p.  44.) 

The  jury  was  expressly  told  that  it  was  ''not  to  con- 
sider what  the  property  or  interest  taken  was  worth 
to  the  defendants  or  any  of  them  or  to  the  owners  of 
the  leasehold  or  to  the  owners  of  the  royalty  interest 
for  speculation".  (R.  1183.)  This  was  contrary  to  the 
law.  (Montana  Ry.  Co.  v.  United  States,  137  U.S.  330, 
11  S.Ct.  96,  34  L.Ed.  681;  Eagle  Lake  Improvement 
Co.  V.  United  States,  5  Cir.,  141  F2d  562,  564.)  Mani- 
festly, the  refusal  of  appellants'  instruction  based  on 
said  cases  was  prejudicial  error.  (Ap.  Op.  Bf.  p.  45.) 

Appellants'  requested  instruction  No.  44  was  pat- 
terned on  a  similar  instruction  given  in  United  States 
V.  Block,  9  Cir.  1947,  160  F2d  604,  and  appearing  at 
pages  481  and  482  of  the  record  in  that  case  (No. 
11282).  That  the  circumstances  of  this  case  demanded 
the  giving  of  the  requested  instruction,  is  not  suscep- 
tible to  doubt.  (Ap.  Op.  Bf.  pp.  45-47.)  For  a  similar 
reason,  the  same  must  ])e  said  of  the  refusal  to  give 
the  instruction  discussed  at  pages  47  and  48  of  the 
opening  brief.  • 
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CONCLUSION. 

Appellants  again  respectfully  submit  that  a  miscar- 
riage of  justice  occurred  in  the  trial  court,  that  the 
tiial  court  abused  its  discretion  in  denying  a  new  trial, 
and  that  the  judgment  apfjealed  from  should  be  re- 
versed as  to  each  appellant. 

Dated,  San  Francisco, 
April  5, 1948. 

A.   J.    SCAMPINI, 

Walter. E.  Hettman, 
Herbert  Chamberlin, 
Attorneys  for  Appellants. 
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2  C.  A.  Van  Dus^en  vs. 

The  Tax  Court  of  the  United  States 

Docket  No.  5211 

C.  A.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 

1944 

June  5 — Petition  received  and  filed.  Taxpayer  noti- 
fied. Fee  paid. 

June  5 — Copy  of  petition  served  on  General  Coun- 
sel. 

July  20 — Answer  filed  by  General  Counsel. 

July  20 — Request  for  hearing  in  Los  Angeles  filed 
by  General  Counsel. 

July  25 — Notice  issued  placing  proceeding  on  Los 
Angeles,  Cal.  calendar.  Service  of  answer 
and  request  made. 

Aug.  7 — Reply  to  answer  filed  by  taxpayer.  Copy 
served  8/8/44. 

1945 

Dec.  14 — Hearing  set  Feb.  4,  1946,  Los  Angeles, 
California. 
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1946 

Feb.  4-7 — Hearing  had  before  Judge  Van  Fossaii  on 
merits.  Motion  of  respondent  to  amend 
answer  denied.  Motion  of  respondent  to 
continue  denied.  Submitted.  Deposition 
admitted.  Stipulation  of  facts  and  stipula- 
tion as  to  taking  deposition  filed.  Briefs 
due  3/24/46.  Replies  due  4/8/46. 

Feb.  23 — Transcript  of  hearing  2/4/46  filed. 

Feb.  23 — Transcript  of  hearing  2/7/46  filed. 

Mar.  21 — Brief  filed  by  General  Counsel. 

Mar.  21 — Brief  filed  by  taxpayer.  Copies  received 
3/25/46.  Served  3/25/46. 

Apr.  8 — Reply  brief  filed  by  taxpayer.  4/9/46 
served. 

June  17 — Notice  of  appearance  of  John  M.  Crans- 
ton as  counsel  filed. 

1947 

Feb.  24 — Findings  of  fact  and  opinion  rendered, 
Judge  Van  Fossan.  Decision  will  be  en- 
tered under  Rule  50.  2/25/46  copy  served. 

Mar.  28 — Respondent 's  computation  for  entry  of  de- 
cision filed. 

Mar.  31 — Hearing  set  Apr.  30,  1947  on  Rule  50, 
Washington,  D.  C. 

Apr.  30 — Hearing  had  before  Judge  Van  Fossan  on 
settlement  under  Rule  50.  Decisions  to  be 
entered  in  accordance  with  respondent's 
computation. 

May  1 — Decision  entered.  Judge  Mu.rdock,  Div.  3. 


4  C.  A.  Van  Dusen  vs. 

1947 

June  20 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals  for  the  9th  Circuit,  filed  by 
taxpayer. 

July    2 — Proof  of  service  filed. 

July  7 — Affidavit  of  service  filed  (2)  of  petition  for 
review. 

July  14 — Statement  of  points  to  be  relied  upon  with 
affidavit  of  service  by  mail  filed  hy  tax- 
payer. 

July  14 — Designation  of  portions  of  record,  pro- 
ceedings and  evidence  to  be  contained  in 
record  on  review  with  affidavit  of  service 
by  mail  filed  by  taxpayer.  [1*] 


The  Tax  Court  of  the  United  States 
Washington,  D.  C. 

Docket  No.  5211 

C.  A.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
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Transcript  of  Record. 
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Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Symbols  LA:IT:90D:PB)  dated  March 
10,  1944,  and  as  a  basis  of  this  proceeding  alleges 
as  follows : 

1.  The  petitioner  is  an  individual  with  principal 
residence  at  2668  Poinsettia  Drive,  San  Diego,  Cali- 
fornia. The  return  periods  here  involved  were  filed 
with  the  Collector  for  the  Sixth  District  of  Cali- 
fornia. 

2.  The  notice  of  deficiency  (a  copy  of  which  is  at- 
tached and  marked  Exhibit  A)  was  mailed  to  the 
petitioner  on  March  10,  1944. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  year  1938  and  in  the  amount  of  three 
hundred  ten  and  66/100  dollars  ($310.66),  for  the 
calendar  year  1939  and  in  the  [2]  amount  of  five 
hundred  twenty  eight  and  22/100  dollars  ($528.22), 
for  the  calendar  year  1940  and  in  the  amount  of  one 
thousand  two  hundred  fifty  one  and  02/100  dollars 
($1,251.02)  and  for  the  calendar  year  1941  and  in 
the  amount  of  four  thousand  eight  hundred  sixty 
three  and  30/100  dollars  ($4,863.30). 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  that  the  assess- 
ment and  collection  of  the  deficiencies  determined 
for  the  calendar  years  1938  and  1939  are  barred  by 
the  provisions  of  Section  275(a)  of  the  Internal 
Revenue  Code  and  are  not  permitted  by  Section 
275  (c)  of  the  Internal  Revenue  Code. 
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(b)  The  Commissioner  erred  in  including  in  gross 
income  of  the  petitioner  amounts,  alleged  to  repre- 
sent petitioner's  community  half  of  income  within 
the  meaning  of  Section  22(a)  of  the  Internal  Rev- 
enue Code  received  for  services  of  petitioner  as  a 
result  of  the  purchase  of  Consolidated  Aircraft  Cor- 
poration stock  from  R.  H.  Fleet  by  petitioner  at  less 
than  its  fair  market  value,  as  follows: 

For  the  Calendar  Year  1938— $3,826.88 
For  the  Calendar  Year  1939— $5,367.19 
For  the  Calendar  Year  1940— $3,937.50 
For  the  Calendar  Year  1941— $7,500.00 

5.  The  facts  upon  which  the  petitioner  relies  as 
the  basis  of  this  proceeding  are  as  follows : 

(a)  The  petitioner  filed  his  return  for  the  calen- 
dar year  1938  on  or  before  March  15,  1939.  His 
return  for  the  calendar  year  1939  was  filed  on  or 
before  March  15,  1940. 

(b)  The  petitioner  did  not  omit  from  the  gross  in- 
come stated  in  his  returns  for  the  calendar  years 
1938  and  1939  amounts  properly  includible  therein 
which  are  in  excess  of  25  per  centum  of  the  amounts 
of  gross  income  stated  in  said  returns. 

(c)  The  petitioner  was  employed  on  December 
10,  1934  by  Consolidated  Aircraft  Corporation  as 
Works  Manager  at  a  salary  of  $7,500.00  per  annum. 
This  salary  was  in  excess  of  any  salary  that  had 
previously  been  paid  by  said  Corporation  to  Em- 
ployees holding  said  position. 
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(d)  R.  H.  Fleet  was  President  of  Consolidated 
Aircraft  Corporation  and  was  its  majority  stock- 
holder from  December  10,  1934  to  December  31, 
1941. 

(e)  On  December  10,  1934,  R.  H.  Fleet  wrote  a 
letter  to  petitioner  offering  to  sell,  at  a  price  of  $5.00 
per  share,  50  shares  of  said  R.  H.  Fleet's  personally 
owned  common  stock  of  Consolidated  Aircraft  Cor- 
poration to  petitioners  each  month,  so  long  as  peti- 
tioner was  retained  in  said  company's  employ. 
Under  the  terms  of  said  offer,  petitioner  was  not 
obligated  to  purchase  said  stock.  Said  R.  H.  Fleet 
received  no  consideration  from  petitioner  for  said 
offer. 

(f)  The  price  at  wdiich  said  R.  H.  Fleet  offered 
to  sell  said  stock  to  petitioner  was  a  fair  and  reason- 
able price  in  view  of  the  prices  at  which  said  stock 
had  sold  during  1933  and  1934  and  in  view  of  gen- 
eral business  conditions  at  December  10,  1934.  [4] 

(g)  Petitioner  purchased  common  stock  of  said 
Consolidated  Aircraft  Corporation  from  said  R.  H. 
Fleet  under  the  terms  of  said  offer  as  follows : 


Market  Value 

Years 

Shares 

When  Purchased 

Cost 

1938 

600 

$10,653.75 

$3,000.00 

1939 

750 

14,484.38 

3,750.00 

1940 

400 

9,875.00 

2,000.00 

194] 

600 

18,000.00 

3,000.00 

(h)   The  sale  of  said  stock  at  $5.00  per  share  al- 
low^ed  said  R.  H.  Fleet  to  dispose  of  said  stock  at  a 
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substantial  profit  and  in  a  manner  which  did  not  dis- 
turb the  market  price  thereof  on  the  stock  exchange. 

(i)  No  contract  of  employment  or  employer-em- 
ployee relationship  existed  between  petitioner  and 
said  R.  H.  Fleet  at  any  time  from  December  10, 
1934  to  December  31,  1941,  or  at  any  other  time.  Pe- 
titioner performed  no  services  for  said  R.  H.  Fleet 
and  received  no  compensation  of  any  kind  or  in  any 
guise  from  him  at  any  time.  At  all  times  from 
December  10,  1934  to  December  31,  1941,  petitioner 
was  the  employee  of  said  Consolidated  Aircraft  Cor- 
poration, and  of  no  one  else. 

(j)  Said  R.  H.  Fleet  took  no  deduction  from 
gross  income,  as  an  ordinary  and  necessary  ex- 
pense, of  the  difference  between  the  fair  market 
value  of  said  stock  and  the  sale  price  of  said  stock 
to  petitioner  upon  his  income  tax  returns  for  the 
taxable  years,  1938,  1939,  1940  or  1941.  [5] 

Wherefore,  the  petitioner  prays  that  this  court 
may  hear  the  proceeding  and  redetermine  the  peti- 
tioner's liability  for  income  taxes  for  the  calendar 
years  1938,  1939,  1940  and  1941. 

/s/  RAYMOND  M.  WANSLEY 
Certified  Public  Accountant, 
Counsel  for  Petitioner.  [6] 

State  of  California, 
County  of  San  Diego — ss. 

C.  A.  Van  Dusen,  being  duly  sworn,  says  that  he 
is  the  petitioner  above  named ; 

That  he  has  read  the  foregoing  petition,  or  had 
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the  same  read  to  him,  and  is  familiar  with  the  state- 
ments contained  therein,  and  that  the  statements  con- 
tained therein  are  true,  except  those  stated  to  be 
upon  information  and  belief,  and  that  those  he  be- 
lieves to  be  true. 

/s/  C.  A.  VAN  DUSEN 
Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1944. 

[Seal]        /s/  R.  N.  CHAMBERLIN 

Notary  Public  in  and  for  the  State  and  County 
aforesaid. 

My  commission  expires  Nov.  25,  1945. 

EXHIBIT  A 

Treasury  Department,  Internal  Revenue  Service, 
417  South  Hill  Street,  Los  Angeles  13,  Cali- 
fornia, March  10,  1944. 

LA:IT: 
90D:PB 

Mr.  C.  A.  Van  Dusen, 
2668  Poinsettia  Drive 
San  Diego,  California 

Dear  Mr.  Van  Dusen: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  years  ended  De- 
cember 31,  1938  to  1941,  inclusive,  discloses  a  defi- 
ciency of  $6,953.20,  as  shown  in  the  statement  at- 
tached. 
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In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  Tax  Court  of  the  United 
States,  at  its  principal  address,  Washington,  D.  C, 
for  a  redetermination  of  the  deficiency  or  deficien- 
cies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite  the 
closing  of  your  return (s)  by  permitting  an  early  as- 
sessment of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accunudation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

JOSEPH   D.   NUNAN,   Jr., 
Commissioner, 

By  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 

Enclosures : 
Statement 
Form  of  waiver.  [8] 
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Statement 

Tax  Liability  for  the  Taxable  Years  Ended 

December  31,  1938  to  1941,  inclusive 

Income  Tax 

Year                                       Liability  Assessed  Deficiency 

1938 $     424.09  $      113.43  $    310.66 

1939 748.96  220.74  528.22 

1940 3,431.04  2,180.02  1,251.02 

1941 27,245.90  22,382.60  4,863.30 

Total $31,849.99        $24,896.79        $6,953.20 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to 
the  report  of  examination  dated  January  19,  1944. 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1938 

Net  income  as  disclosed  by  return $3,400.39 

Additional  income  and  unallowable  deductions : 

(a)  Compensation   for  services $4,576.88 

(b)  Dividends  received 300.00 

(c)  Rental  loss  disallowed 440.73 

(d)  Short-term  capital  loss  disallowed..      147.27 

(e)  ''Other  deductions"  disallowed 90.00  5,554.88 


Net  income  adjusted $8,955.27 

Explanation  of  Adjustments 

(a)   This  represents  your  community  half  of  in- 
come within  the  meaning  of  section  22(a)   of  the 
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Revenue  Act  of  1938,  received  as  compensation  for 
services,  as  follows: 

1.  Received  from  Aero  Industries  Technical  Insti- 
tute, Inc.  (this  income  was  reported  in  an 
amended    return)  $750.00 

2.  Received  as  a  result  of  the  purchase  of  Consoli- 
dated Aircraft  Corporation  stock  from  Mr.  R.  H. 
Fleet  at  less  than  its  fair  market  value  (this 
amount  of  income  omitted  from  your  return  is 
in  excess  of  25  per  centum  of  the  amount  of 

gross  income  stated  in  your  return) 3,826.88 


Total    $4,576.88 

(b)  Dividends  received  from  Consolidated  Air- 
craft Corporation  amounted  to  $4,844.00,  of  which 
your  community  half  is  $2,422.00.  Since  you  re- 
ported $2,122.00  dividends  received  from  this  corpo- 
ration, the  amount  of  $300.00  is  added  to  income. 

(c)  The  loss  from  rental  property  at  Baltimore 
is  disallowed  to  the  extent  of  $440.73  as  to  your  half 
interest  due  to  an  excessive  deduction  for  depreci- 
ation. 

(d)  The  deduction  of  $147.27  for  your  commu- 
nity half  of  loss  from  final  disposition  of  Counter 
Thrust  Square  Shear  venture  is  disallowed  as  being 
a  short-term  capital  loss,  not  deductible  since  no 
short-term  capital  gain  was  reported. 

(e)  Your  community  half  of  the  deduction  of 
$180.00  for  two  months  rental  of  personal  residence 
while  absent  on  business  is  disallowed  as  represent- 
ing a  personal  expense. 
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Computation  of  Tax 
Taxable  Year  Ended  December  31,  1938 

Net  Income  Adjusted $8,955.27 

Less :  Personal  exemption $1,050.00 

Credit  for  dependents 400.00  1,450.00 

Balance  (surtax  net  income) $7,505.27 

Less:  Earned  income  credit  (10%  of  $7,846.37)..  784.64 

Net  income  subject  to  normal  tax $6,720.63 

Normal  tax  at  4%  on $6,720.63        $268.83 

Surtax  on 7,505.27  155.26 

Total  income  tax $    424.09 

Correct  income  tax  liability $    424.09 

Income  tax  assessed: 

Original,  account  No.  844466 $  64.94 

Amended,  account  No.  200507, 

Feb.,  1940 27.00 

Deficiency,  account  No.  510553, 
Aug.  23,  1940 21.49 

Total  income  tax  assessed $    113.43 

Deficiency  of  income  tax $    310.66 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1939 

Net  income  as  disclosed  by  return $6,536.06 

Additional  income  and  unallowable  deductions: 

(a)  Compensation   for   services $5,367.19 

(b)  Depreciation   disallowed 440.73  5,807.92 


Net  income  adjusted $12,343.98 

Explanation  of  Adjustments 
(a)   This  represents  your  communit}^  half  of  in- 
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come  within  the  meaning  of  section  22(a)  of  the 
Internal  Revenue  Code,  received  as  compensation 
for  services  as  a  result  of  the  purchase  of  Consoli- 
dated Aircraft  Corporation  stock  from  Mr.  R.  H. 
Fleet  at  less  than  its  fair  market  value. 

This  amount  of  income  omitted  from  your  return 
is  in  excess  of  25  per  centum  of  the  amount  of  gross 
income  stated  in  your  return. 

(b)  The  loss  from  rental  property  at  Baltimore 
is  disallowed  to  the  extent  of  $440.73  as  to  your  half 
interest  due  to  an  excessive  deduction  for  depreci- 
ation. 

Computation  of  Tax 
Taxable  Year  Ended  December  31,  1939 

Net  Income  Adjusted $12,343.98 

Less :  Personal  exemption $1,050.00 

Credit  for  dependents 400.00  1,450.00 

Balance  (surtax  net  income) $10,893.98 

Less :  Earned  income  credit 1,234.40 

Net  income  subject  to  normal  tax $  9,659.58 

Normal  tax  at  4%  on $  9,659.58         $386.38 

Surtax  on 10,893.98  362.58 

Total  income  tax $      748.96 

Correct  income  tax  liability $      748.96 

Income  tax  assessed :    Original,  account  No.  265861  220.74 

Deficiency  of  income  tax $      528.22 
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Adjustirtents  to  Net  Income 
Taxable  Year  Ended  December  31,  1940 

Net  income  as  disclosed  by  return $18,503.10 

Additional  income  and  unallowable  deductions: 

(a)  Compensation  for  services $3,937.50 

(b)  Dividends  received 87.00 

(c)  Depreciation    disallowed 440.73  4,465.23 

Net  income  adjusted $22,968.33 

Explanation  of  Adjustments 

(a)  This  represents  your  community  half  of  in- 
come within  the  meaning  of  section  22(a)  of  the 
Internal  Revenue  Code,  received  as  compensation 
for  services  as  a  result  of  the  purchase  of  Consoli- 
dated Aircraft  Corporation  stock  from  Mr.  R.  H. 
Fleet  at  less  than  its  fair  market  value. 

(b)  The  amount  of  $87.00  is  added  to  dividends 
received,  since  you  reported  your  community  half 
of  dividends  as  $7,735.00  whereas  the  correct  amount 
is  $7,822.00,  as  follows : 

Consolidated  Aircraft   Corporation.. ..$12,944.00 
Aero  Industries   Technical   Institute, 

Inc 2,700.00 

Total  $15,644.00 

Your  community  half $  7,822.00 

(c)  The  loss  from  rental  property  at  Baltimore 
is  disallowed  to  the  extent  of  $440.73  as  to  your  half 
interest  due  to  an  excessive  deduction  for  depreci- 
ation. 
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Computation  of  Tax 
Taxable  Year  Ended  December  31,  1940 

Net  Income  Adjusted $22,968.33 

Less:  Personal    exemption $800.00 

Credit  for  dependents 400.00  1,200.00 

Balance  (surtax  net  income) r $21,768.33 

Less :  Earned  income  credit 1,400.00 

Net  income  subject  to  normal  tax $20,368.33 

Normal  tax  at  4%  on $20,368.33         $    814.73 

Surtax  on 21,768.33  2,304.40 

Total  normal  tax  and  surtax $  3,119.13 

Defense  tax  (10%  of  $3,119.13) 311.91 

Total  income  tax $  3,431.04 

Correct  income  tax  liability $  3,431.04 

Income  tax  assessed :  Original,  account  No.  202467  2,180.02 

Deficiency  of  income  tax $  1,251.02 

Adjustments  to  Net  Income 
Taxable  Year  Ended  December  31,  1941 

Net  income  as  disclosed  by  return $57,962.05 

Additional  income  and  unallowable  deductions: 

(a)  Compensation  for  services $7,500.00 

(b)  Depreciation  disallowed 440.73 

(c)  Net  long-term  capital  gain 200.00  8,140.73 

Net  income  adjusted $66,102.78 

Explanation  of  Adjustments 

(a)  This  represents  your  community  half  of  in- 
come within  the  meaning  of  section  22(a)  of  the 
Internal  Revenue  Code,  received  as  compensation 
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for  services  as  a  result  of  the  jjurchase  of  Consoli- 
dated Aircraft  Corporation  stock  from  Mr.  R.  H. 
Fleet  at  less  than  its  fair  market  value. 

(b)  The  loss  from  rental  property  at  Baltimore 
is  disallowed  to  the  extent  of  $440.73  as  to  your  half 
interest  due  to  an  excessive  deduction  for  depreci- 
ation. 

(c)  The  sale  price  of  400  shares  of  Consolidated 
Aircraft  Corporation  stock  sold  on  December  22, 
1941  is  understated  $400.00  as  to  your  community 
half,  resulting  in  an  understatement  of  your  long- 
term  capital  gain  in  the  amount  of  $200.00. 

Computation  of  Alternative  Tax 
Taxable  Year  Ended  December  31,  1941 

Net  income  adjusted $66,102.78 

Minus:  Net  long-term  capital  gain 10,713.85 


Ordinary  net  income $55,388.93 

Less :    Personal  exemption $550.00 

Credit   for   dependents 400.00  950.00 


Balance  (surtax  net  income)  $54,438.93 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $53,038.93 

Normal  tax  at  4%  on $53,038.93        $  2,121.56 

Surtax  on 54,438.93  21,910.18 


Partial  tax $24,031.74 

Plus:  30%  of  net  long-term  capital  gain 3,214.16 


Alternative  tax $27,245.90 


\ 
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Computation  of  Tax 
Taxable  Year  Ended  December  31,  1941 

Net  income  Adjusted $66,102.78 

Less :  Personal  exemption $550.00 

Credit  for  dependents 400.00  950.00 


Balance  (surtax  net  income) $65,152.78 

Less:  Earned  income  credit 1,400.00 


Net  income  subject  to  normal  tax $63,752.78 

Normal  tax  at  4%  on $63,752.78         $  2,550.11 

Surtax  on 65,152.78  28,120.14 


Total    $30,670.25 

Alternative  tax $27,245.90 

Total  income  tax $27,245.90 

Correct  income  tax  liability $27,245.90 

Income  tax  assessed :    Original,  account  No.  948486  22,382.60 


Deficiency  of  income  tax $  4,863.30 

[Endorsed] :  Filed  June  5,  1944. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  l)y  his 
attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bureau  of 
Internal  Rvenue,  for  answer  to  the  petition  of  the 
above-named  taxpayer,  admits,  denies  and  alleges 
as  follows :  ^ 

1  and  2.  Admits  tlie  allegations  contained  in 
paragraphs  1  and  2  of  the  petition. 

3.  Admits  that  the  taxes  in  controversy  are  in- 
come taxes  for  the  calendar  years  1938,  1939,  1940 
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and  1941;  denies  the  remainder  of  the  allegations 
contained  in  paragraph  8  of  the  petition. 

4.  Denies  the  allegations  of  error  contained  in 
subparagraphs  (a)  and  (b)  of  paragraph  4  of  the 
petition.  [15] 

5.  (a)  Denies  that  the  petitioner  filed  his  in- 
come tax  return  for  the  calendar  year  1938  on  or 
before  March  15,  1939,  and  alleges  that  the  said 
return  was  filed  on  March  23,  1939.  Admits  that 
the  petitioner's  income  tax  return  for  the  calendar 
year  1939  was  filed  on  March  15,  1940;  denies  the 
remaining  allegations  contained  in  subparagraph 
(a)  of  paragraph  5  of  the  petition. 

(b)  Denies  the  allegations  contained  in  sub- 
paragraph (b)  of  paragraph  5  of  the  petition. 

(c)  Admits  that  the  petitioner  was  employed  on 
December  10,  1934,  by  Consolidated  Aircraft  Cor- 
poration. Denies  the  remainder  of  the  allegations 
contained  in  subparagraph  (c)  of  paragraph  5  of 
the  petition. 

(d)  to  (f),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (d)  to  (f),  inclusive,  of 
paragraph  5  of  the  petition. 

(g)  Admits  that  the  petitioner  purchased  com- 
mon stock  of  Consolidated  Aircraft  Corporation 
from  R.  H.  Fleet  during  the  years  1938,  1939,  1940 
and  1941,  in  the  number  of  shares  and  at  the  cost 
set  forth  in  subparagraph  (g)  of  paragraph  5  of 
the  petition.  Respondent  further  admits  that  the 
stock  purchased  by  the  petitioner  during  the  said 
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years  had  a  market  value  when  purchased  as  set 
forth  in  subparagraph  (g)  of  paragraph  5  of  the 
petition.  [16]  Denies  the  remainder  of  the  allega- 
tions contained  in  subparagraph  (ft)  of  paragraph  5 
of  the  petition. 

(h)  to  (j),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (h)  to  (j),  inclusive,  of 
paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Further  answering,  respondent  alleges: 

7.  That  the  petitioner  realized  taxable  income 
during  the  year  1938,  as  compensation  for  services, 
which  was  not  reported  in  his  income  tax  return  for 
the  year  1938,  in  the  amount  of  $4,576.88.  The  said 
amount  is  determined  as  follows: 

Received  from  Aero  Industries 

Technical  Institute,  Inc $1,500.00 

Received  as  a  result  of  the  acquisition 
of  Consolidated  Aircraft  Corpora- 
tion stock 7,653.75 

Total  $9,153.75 

Petitioner's  commmiity  one-half $4,576.88 

8.  That  the  said  sum  of  $4,576.88  constitutes 
gross  income  of  the  petitioner  and  is  in  excess  of 
25  per  centum  of  the  amoimt  of  gross  income  stated 
in  the  return  of  the  petitioner  for  the  year  1938. 
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9.  That  the  petitioner  realized  taxable  income 
during  the  year  1939,  as  compensation  for  services, 
which  was  not  reported  in  his  income  tax  return  for 
the  year  1939,  in  the  amount  of  [17]  $5,367.19.  The 
said  amount  is  determined  as  follows: 

Received  as  a  result  of  the  acquisition 
of  Consolidated  Aircraft  Corpora- 
tion stock  $10,734.38 

Petitioner's  community  one-half 5,367.19 

10.  That  the  said  sum  of  $5,367.19  constitutes 
gross  income  of  the  petitioner  and  is  in  excess  of 
25  per  centum  of  the  amount  of  gross  income  stated 
in  the  return  of  the  petitioner  for  the  year  1939. 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  J.  P.  WENCHEL,     ECC 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Of  Counsel: 

B.  H.  Neblett, 

Division  Counsel. 

Earl  C.  Crouter, 
E.  A.  Tonjes, 

Special  Attorneys, 

Bureau  of  Internal  Revenue. 

EAT/vc/  7/12/44 

[Endorsed]:     Received  and  filed  July  20,  1944. 
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[Title  of  Tax  Court  and  Cause.] 

REPLY 

The  petitioner  by  his  counsel,  Raymond  M.  Wans- 
ley,  for  reply  to  the  answer  of  the  Commissioner  of 
Internal  Revenue,  admits,  denies  and  alleges  as 
follows : 

7.  Denies  the  allegations  contained  in  paragraph 

7  of  the  Commissioner's  answer. 

8.  Denies  the  allegations  contained  in  paragraph 

8  of  the  Commissioner's  answer. 

9.  Denies  the  allegations  contained  in  paragraph 

9  of  the  Commissioner's  answer. 

10.  Denies  the  allegations  contained  in  para- 
graph 10  of  the  Commissioner's  answer. 

11.  Denies  each  and  every  allegation  contained 
in  Commissioner's  answer  not  hereinl^efore  specif- 
ically admitted  or  denied. 

Wherefore,  the  petitioner  prays  that  this  Court 
may  hear  the  proceeding  and  redetermine  the  peti- 
tioner's liability  [19]  for  income  taxes  for  the  cal- 
endar years  1938,  1939,  1940  and  1941. 

Respectfully  submitted, 

/s/  RAYMOND  M.  WANSLEY, 
Coimsel  for  Petitioner. 

[Endorsed]:     Received   and   filed  Aug.   7,   1944. 
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The  Tax  Court  of  the  United  States 
Washington,  D.  C. 

Docket  No.  5210 

WANDA  V.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  5211 

C.  A.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  by  and  between  Wanda  V. 
Van  Dusen  and  C.  A.  Van  Dusen,  Petitioners,  and 
the  Commissioner  of  Internal  Revenue,  Respondent, 
by  their  respective  attorneys,  that  the  following- 
facts  shall  be  taken  as  true,  provided,  however,  that 
this  stipulation  shall  be  without  prejudice  to  the 
right  of  either  party  to  introduce  other  and  further 
evidence  not  at  variance  with  the  facts  herein  stipu- 
lated : 

1.  C.  A.  Van  Dusen  and  Wanda  V.  Van  Dusen 
were  husband  and  [21]  vvife,  and  were  residents  of 
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the  State  of  California  throughout  each  of  the  years 
1938,  1939,  1940  and  1941. 

2.  On  December  10,  1934,  C.  A.  Van  Dusen  en- 
tered the  employ  of  Consolidated  Aircraft  Corpora- 
tion as  Factory  Manager  at  a  salary  of  $9000  per 
annmn,  pursuant  to  an  oral  agreement  entered  into 
on  December  7,  1934. 

3.  C.  A.  Van  Dusen  received  salary  from  Con- 
solidated Aircraft  Corporation  as  follows: 

Year      Salary 

1938  $15,205.04* 

1939  16,020.08 

1940  22,442.50 

1941  31,255.00 


*$8600.01  of  his  salary  for  1938  was  exempt 
from  taxation  because  received  for  foreign 
service. 

4.  C.  A.  Van  Dusen  and  Wanda  V.  Van  Dusen 
filed  separate  Income  Tax  Returns  for  the  calendar 
years  1938,  1939,  1940  and  1941.  Attached  hereto 
are  the  said  returns  filed  by  the  said  individuals  for 
the  said  years  marked  Exhibits  A  to  H. 

5.  On  December  7,  1934,  R.  H.  Fleet  gave  to 
C.  A.  Van  Dusen  an  oral  option  for  the  purchase 
of  stock  of  Consolidated  Aircraft  Corporation, 
which  option  was  reduced  to  writing  on  December 
10,  1934,  and  was  terminated  by  written  agreement 
on  December  31,  1941,  said  written  option  and  ter- 
mination being  in  the  following  words  and  figures: 
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Consolidated  Aircraft  Corporation 
Buffalo,  New  York 

R.  H.  Fleet 
President 

December  10,  1934 

Mr.  Charles  A.  Van  Dusen  (Confidential) 

Dear  Van: 

In  connection  with  your  employment  this  day 
by  our  company,  it  gives  me  much  pleasure  to 
confirm  my  offer  to  sell  you  fifty  (50)  shares 
of  my  personal  common  stock  in  this  corpora- 
tion at  the  price  of  $5  net  per  share  each  and 
every  month  for  the  next  ten  years  (unless  I 
die  or  cease  to  be  an  employee  of  Consolidated, 
in  which  event  this  is  modified  against  me  or 
my  estate  to  five  years  from  this  date),  this 
right  to  hold,  however,  only  so  long  as  you  are 
retained  in  the  company's  employ. 

You  are  mider  no  obligation  to  purchase  or 
to  hold  after  purchase,  any  such  stock  under 
this  offer;  failing  to  purchase  any  month  you 
forfeit  nothing  but  the  right  to  buy  that 
month's  quota  of  50  shares. 

So  that  you  may  get  prompt  delivery  of  any 
shares  you  purchase  hereunder,  I  will  leave 
sufficient  of  my  shares,  in  street  names,  prop- 
erly endorsed,  with  the  Treasurer  of  the  com- 
pany to  fulfill  this  agreement. 

Until  I  further  advise,  would  prefer  that  if 
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you  sell  you  do  so  only  to  or  thru  our  brokers, 
Hammons   &   Company,    120   Broadway,    New 
York  City  (phone  Rector  2-4400). 
Cordially, 

/s/  R.  H.  FLEET. 
RHF-B 

It    is    mutually    agreed    that    the    foregoing 
agreement  is  to  terminate  on  December  31,  1941. 

Dated:  San  Diego,  Cal.,  December  15,  1941. 

/s/  R  H.  FLEET. 

/s/  CHARLES  A.  VAN  DUSEN. 

6.  On  December  7,  1934,  the  common  stock  of 
Consolidated  Aircraft  Corporation  sold  on  the  New 
York  Curb  Exchange  for  a  high  of  9^,  and  a  low 

of  8%. 

7.  The  price  ranges  of  the  common  stock  of  Con- 
solidated Aircraft  Corporation  on  the  New  York 
Curb  Exchange  for  the  years  1932,  1933,  and  1934 
were  as  follows: 

1932  High     434        Low  1 

1933  High  12  Low  1 

1934  High  1278        Low  6% 

8.  The  common  stock  of  Consolidated  Aircraft 
Corporation  had  a  par  value  of  one  dollar  per 
share,  and  a  book  value  of  $3.55  per  share  at  De- 
cember 7,  1934. 

9.  There   were   574,400   shares   of   the   common 
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stock  of  Consolidated  Aircraft  Corporation  out- 
standing on  December  7,  1934,  and  R.  H.  Fleet 
owned  261,481  shares  of  the  common  stock  of  Con- 
solidated Aircraft  Corporation  on  that  date. 

10.  The  total  number  of  shares  of  common  and 
preferred  stock  outstanding  on  January  1,  1938, 
and  December  31,  1938,  December  1,  1939,  Decem- 
ber 1,  1940,  and  December  31,  1941,  and  the  highest 
number  of  said  shares  owned  b}^  R.  H.  Fleet  during 
the  years  1938,  1939,  1940  and  1941,  were  as  follows : 

Capital  Stock 

Outstanding 
January  1,  1938 
December  31,  1938 
December  31,  1939 
December  31,  1940 
December  31,  1941 

During  the  year  1941  514  shares  of  preferred 
stock  were  retired  at  $55  per  share  and  23,306 
shares  were  converted  into  common  at  rate  of 
two  shares  common  for  each  share  of  pre- 
ferred. [24] 

The   stock  owned   by   R.   H.    Fleet   was   as 
follows : 

Preferred        Common 

1938  6,000  164,841 

1939  6,010  164,241 

1940  6,010  162,791 

1941  6,010  348,822 


^referred 

Common 

23,708  shares 

574,760 

23,820 

574,760 

23,820 

576,160 

23,820 

578,605 

None 

1,284,244 
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11.  C.  A.  Van  Duseii  purchased  common  stock 
of  Consolidated  Aircraft  Corporation  from  R.  H. 
Fleet,  under  the  terms  of  the  agreement  set  forth 
in  pai-agraph  5  above,  as  follows : 

Market  Value 
Veai's       Shares  When  Purchased        Cost 

193S  600  $10,653.75  $3,000.00 

1939  750  14,484.38  3,750.00 

1940  400  9.875.00  2,000.00 

1941  600  18,000.00  3,000.00 

12.  At  all  times  from  December  7,  1934,  to  De- 
cember 31,  1941,  C.  A.  Van  Dusen  was  the  employee 
of  said  Consolidated  Aircraft  Corj^oration. 

13.  R.  H.  Fleet  claimed  no  deductions  from 
gi'oss  income  in  his  returns  for  the  calendar  real's 
1938,  1939,  1940  and  1941  for  the  difference  between 
the  fail'  market  value  of  the  conunon  stock  of  Con- 
solidated Aircraft  Corporation  and  the  sale  price 
of  said  conunon  stock  to  said  C.  A.  Van  Dusen,  but 
reported  as  income  in  his  returns  for  said  yeai*s  the 
difference  between  the  basis  of  said  stock  to  R.  H. 
Fleet  and  the  sum  of  $5  per  share  received  upon 
said  sales  to  C.  A.  Van  Dusen. 

14.  Consolidated  Aircraft  Corporation  claimed 
upon  its  returns  as  deductions  from  gross  income 
for  the  years  1938.  1939,  1940  and  1941  only  the 
salaiy  paid  by  it  to  C.  A.  Van  Dusen  for  those  years 
as  set  forth  in  paragraph  4  above  and  did  not  claim 
any  deduction  [26]  with  regard  to  the  sales  of  its 
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stock  to  E.  H.  Fleet  to  C.  A.  Van  Dusen  durmg  said 
years. 

/s/  RAY^IOXD  M.  WAXSLEY, 
Counsel  for  Petitioner. 

/s/  J.  P  .WEXCHEL.     ECC 
Chief  Counsel. 

Bureau  of  Internal  Revenue. 
Counsel  for  Respondent. 
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i--aii. 

ii 

SUMMARY  OF  CAPITAL  NET  GAINS  OR  LOSSES 


1  Na^favbatoUaAatea 


—'-Knit-'" — 


Total  aat  ikrt-tOTB  ca^pilal  (aia  ar  loM  («tcr  u  ilta  W  (aX 
pofi  I.  amouit  ol  gaJD  ihowB  ia  coluBn  4) 


1  Total  Dt<  laii«.{aai  capital 


t\z 


or  loai  {mta  ai  itaa  WQ), 


t afiiJD 


tSfSifit 


»   mi 


Adi  tktfcmilii.  fiJactarf,  tr  hoMbmi  rtlaHon$Hp  f»  ifou,  <f  mg,  «f  pmJiaiti  «f  mig  tf  Ut$  aiMt  i 
IJ  mgtf  lU  <Aat*  Mam  m$n  acfrtW  if  |w«i  tUm  tkmt  if  pmnttat,  tpUtn  fmBg  kom  ac^utni: 


COMPUTATION  OP  ALTCRllATlVB  TAX 
(T»  h»  MM J  oaJy  to  th»  c—  «*  •  "t  ha>  Miui  — pitol  iria  f  lo«a) 


LN«Mi 

IWNa* 

0>.N-l 


•  CtaApaailX^ 


•ui(ila.lOaXpa«ilX 

(ita»IO(»).pa-l) 

lORtnaiT  iMt  iaowOlM  1  ■»■  Im  2  M  ar  faM  I  piua 

fc-JW) 

4.  Uw  PbwiI  nwaiiliim    (Fram  Schadula 

V  Cnibfard^^' 

uWj-iTr 


Cnithiimmmimt*.  (FnaSdiaii- 
M) 


4PP 


&.  Balnea  (Mrtai  mt  mcaac) 

7.' Lom:  Intmst  ca  Cu»«iautnt  ntifnalinii. 

ate  (Sec  laMnctiaa  2S.) 

Il  Earaad  wamt  cn&.  (Fraaa  Sckad- 

ult  K-l  or  K-2) 

V.  Halawra  m^itt  U  oomial  tai 


.22a. 


i& 


» a,  400 


-.UZ£. 


-a>ijj. 


t J^7j9jS. 


££ 


'Ul  Ht  NMitte<4%rffatD 

n.  Sain aa bat  (Sao  luMwda  Si- 


ll Pknialla>(kaM*tafaHllX. 


11  U>30%al»itUi,lmin»ililphO»%olh»»C«»L. 

(A  )0%c<natliam— raailall»O0%<lha:(t»- 

M.  Ak<rnatiy<taa(bMl2plutUal)(a)«lMnataa1ba 

1 3  (*)) 


15.  Total  aonMl  las  aad  aortal  (jtam  30.  Ma  I) — 

16.  Tai  liability  tf  a  Bat  liM>—«apital  Mia.  »l«a  I  (aXi 

ate  faa  14  ar  fas  IXvktdMw  u  it  Umm,  i  a  Ml 
looHoo  capital  baa.  «■  faa  2  ax  ■*•  ka  14  «  Sm 
15.  wtiictiCTW  iithcyoatirX  (EnW  a«  ilai  SLyofi  IX 


t^-^ 


7J   9 


U-J 


JU 


>  M-A 


SdMdula  C— CAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES  OF  PROPERTY  OTHER  THAN  CAPITAL  AMEfS 

(S—  litatructlon  10) 


1   DW>HMP»J 


4.  Cm  m  «k> 


i.  rim  iJlltmdm» 


rtLi*  I.  i¥t> 


tCda>hB(ri^Bl 


Total  B^t  faia  (or  lo»)  (cntaf  at  item  10  (tX  pa|a  IX— 


Sltde  til*  family.  fiJuctary,  or  huMlntu  rdaUorahlp  to  you,  1}  any,  of  purdiattr  «f  any  rf  tin  don  Ktm$: 
IJ  arm  tf  titt  oioM  Mam  uen  ac^ulni  if  f«ti  «<W  Man  hy  purthoM,  txpiabi  fuUy  hou  ae0ilr*J: 


3?. 


H.— EXrtANATION  Of  DEmjCTIUNS  ClAIMED  IN  I  ItMj*  iJ.  M.  is.  •«   |7.  AM>  It 


C.%li:'ornl»_j«r8cin*l  incqiM  tta  .»uui«s«d^  ;4a.IC;   .-edtril   tax  or   clul,  dues:    .i.y<iBaet 

t»x_c^   *;c«t«r  tlctoti,    »2.60;     t^of.^l.-L':-!!*?.  "" ^_1        "^ ~ 

&fte.A&cauf  nyiot  >.cheAi..lt..a.Xcr  .it9arL.ll*.-14*...17»  eLod-iJi.  _ [[ 


a«*»«<Ml»l.-   WOirr  lOf  *iM^  imX)l«  OTHP  TTUW  irffTOgrjMyOKTlD  IM  SOgPCttl.    ^  InMraetlm 


had  ar  W«. 

n    li    n    .    •  ti^BJB  * 


.02. 


:Lf:^z::; 


i — I 

.i,CfiO.|00 


■T.r.*>,hjft.r 


I'an  IHisai- 


<K^  -  >alang«  of  FT8gn«.l.<i?;<inptioA  clii_iaa<j'  R«i«B"'f«iliii^ 
JlXJlif>» Jlr£>-SimlV  1^.¥*XL-Im« __ t  if  ovq  18  ytmn  oM  . 


..LL. 


.IQC 


.(^ 


K.— COtOVTATlOW  OT  CAKNEP  INCOME  CR£DIT.    (Sm 


ML 


COVvwa^l 


a»ui 


Ntti 


>Cti.acM>i)- 


«««l(W%   «f  Mt 


Earned  net  income  (not  paorc  tWa  tMJtOO).. 
Net  inccme  Gteni  20,  p»jgt  I).. 
Eanwd  incaae  cndit  (10^  ti  i 


m  art   acaae, 

naler,  but  do  not  tHa  lea  tlaa  $300). 


$ 2*2.59  Jfi. 


?.4O0 


-JlgfilJUL 


SSL 


*MmImm  «f  botk  InUad  aad  wift  !»• 

Om  kMtracbMi  A) Ifi 

•Saiaa^MlterilHii  wMnwle:  per^ 


QUUnONS 

eftce  t«  wtadi  k  wm  ieot  >lr.9.r..JI[lUll&..; 

Fericx.Al...?rj«Btiaa_lli5Q*...I.ui.. 


md  tke  CoUectar'i 


6.  Qteck  whether  tU»  jcetwa  ;rw  ^roartd  oa  tiw  cmIi  Q  or 

7.  Did  jrou  It  uiy  time  mm«  your  tuuEIe  year  own  intiif  m 

irtdirectly  «ny  (tack  ai  t  forofn  ct>rpar*Lion  or  t  penonaJ  kiU> 
inf  cctBfusy  %»  <ic£ned   by  tectioo  402>     (Aniw«r  "ye  ' 

"no") He (If  »n«*«r  ii  "yra,"  ttuth 

reqwred  by  uitrvctioa  ^4.) 


^■M4id^iad 


AFFIDAVTT.     (Sm  taateuctUn  F) 

•■7  XTnnynyinf  tciiedulet  and  itttemcat«)  ha*  been 
•ad  t»«i^4tl«  return,  made  in  |ood  faidi. 


by  me/ua,  lad  ta  Am 
tadtt 


(■  Mi  b  ■  tiW  nm  (Hi  B^  W  ttiia),  *  aiil  hi  ri^iJ 
W  hi*  kahMd  airf  >tfi.     k  M«  U  ra<n  te  Mm  •  Bipv 

r  W  ••  «•»  wniii^  te  mm.     Hi' 


Miv  hf  ■•  #iBi  piMii  ■•  iMBs.     a 
PM  *i  i«ta%  i  ^W  i-«a  li  W  h*  . 


^■ri  ill  I  it  I 

«l 


AVriDAVIT.     (Sm  liMtraatiMi  F) 
V  Ml  rakaa  •■§  fnpMii  far  ywi  by  lo^  otlMr  psioB.  Um  lilnii^  ittdiT*  a^  bt  oacuu^ 
(or  aftrai)  that  Ifw  pnparad  tlat  return  for  the  perton  or  penoru  named  her4«  utd  that  the  return  CmduAaf  «qr  i 
and  rtatoMata)  ia  a  tr«c  carrKt.  Mid  oanpleU  lUtement  of  aH  the  in^om^on  ropectinf  the  iocenM  taa  iakS^  d  tha 
far  mImm  Aii  NtM*  \m  baai  pnparad  of  which  I/«c  have  any  knowledfH 

<ky 


W.. 


32 


imiTLC  STATIC 

iroivnxLa.  incoji  tax  ai  nmi 

TEAS    1936 

C«  A.  Van  DuB«i  And  TlancU  V.  Van  Duccd 
37S8  AM>rylli«  Lrlye,   San  Ileg-o,  California 

8C:£0CLZ  I 
faplapatlcp  Of  D«auctlop>  Claimed  In  Itms  13,   14,   17,   and   18 


Ztaa  IS  -  8aa  Di«pe  C< 


litgr  Chaat 


Zt«  14  -  iBtarart  paldi 

Bank  of  laarloa,   Intaraat  on  not* 
B«ltla»r«  latlonal  Bank*   intareat 
•■  aertgag* 
Total 

It«B  17  -  Bad  dibtai 

OaeeUaotibla  ohaak  for  |T80.00 
(kttod  May  6,  1988,  roeelTod 
fr^  J*  B*  Luthor  of  Ban  DiofO, 
Collitanaia,  in  payaant  of  aa 
OldMoMlo  ooupo  oeld  April  12, 

i»se 

Z%M  It  -  Otkor  dsdMtloM  anthoriMd  bjr  Ivi 
■mfceraldp  foo  -  laatitnto  of 

Aoroaautioal  Boiaaoo 
Loaa  of  t«e  acBtho  roiibal  oa 
roaidOBOO  at  5211  fi  i — n  Itroot, 
••a  HoKO,  California,  Taaa»at 
aa  a  roanlt  of  abaaaeo  fr«B 
tk*  Oaltod  ttatoo  oa  boelao— 
T«tal 

Total 


C.  A. 

Total  Van  Dual 


I     674.99 

378,00 
|l,Mfl.W  ♦     624.99 


Vaada  T* 
Vaa  Dooaa 


♦       50.00  I       26.00  t       tt.OO 


♦     628,00 


I    7SD,oo       I   iTt»oo       I   yrtuy 


I       10.00 


T1  ASJ'T     CXPJTJ?riT 

iirrEHi'jiL  HZ"i,irjE  slrvice 

939  South  Brc.irip^ 
Lor  Anf«>leB.    CalifonJa. 

**aroli  10.    1939. 


b  replying  refer 
to       IT:  LAL 
/ 
0*  A*-^!!  IXJSDr 


I  1  rt 

Hecelpt  le  ac'cnoTlr  i 'f  ■»  «* 
««t.  reqpxe.tlxv.    for  th.  riLor,   th Jm'"  T"'^''°"  °-   '•'^""^ 
rtthln  <:lch  to   fUe  your  rej^rn  n^  ^^I"  extension  of  tlae 

iSX* .  ""^°®  '''^   ^'^  calendar  yeaS 

In  extentlon  of  tine   to    Aortl  15.    IQ?)       ,     ^       v 
fimated  within  which   the  abov.  norTlnn«H   .  .  ^^  ^'^"^ 

pcjr-ont  mad.  of  the  Instc-llnlnt  of   iT  k       ""'^  '^^  ^^  ^^^*  '^'l 
Bwaincnt  of    tax  choTi  to  le  due   thereon. 

l«t«-e.t  iS^Tbe'""ircW  ;;  "^"°^°"  -^^  "°-   13  granted 
cent  a  nonth  uoon  e^  i^'f^i       I  T^"  °^  one-hnlf  of  Ine  per 
'  thereof  to  the  "te^  pH^^lu''''  '''°  *^^  '^'^'^'^   *»  ^^ 

*«  It  it  riKdl^iL':JJrf'~%r  ^^  -"-c^ed  to  the  ret.m 
«rr.nted.  authority  for   tht   extenelon  of  tlae  herein 

BeepectfuHy, 

Ouy  T^elTerlng.   OMOr^SSIOWB 


\    OOLLICTCUK  ^^7 


V' 


p-- 


Binsi 


FORM   1040  lB»«~lil«* 

UNITED  STATES    0^ -ti^    i  ^  r 


INMD1 


Out 


**^VM  V- 


p/fd 


^XI? 


INCOMES  OF  MORE  THAN  |SJ«  FROM  SAURIES.  WAGES. 

MWENDS.  INTEREST.  ANNUITIES.  AND  FOR  INCOMES  FROM 
OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 

For  Calendar  Year   1938 

«  fad  7«v  W,-ii| - 108.  «i  «^  •  >« 

-  ~  -?«•<«•  rr.,.riBtTMiR««i««.  »«><«»»''■*"'«*-' <^"*^^ 


kc«t.  Pc. 


510553 


f^wy  200507 


rEOL 

yirerR  RwMmA»o» 
JAN  31  li^O 


).  latcrot  an  \mx\  j-Vgitmf^''  '"^^■■iStfKtfv'  -^'^ 

J.  TubUc  wUwi«  on  GoTOTn-HlAIif.';?*'-  ^-J;^]:*!, 
i.  InccfBC  (or  lou)  from  p«tl»«r»tap^#rirf"t«HJ>«««5->"'Tl 


-- r*"*  •     '     1", rf  T  ^al 

ItUnb  Mid  rojrJtie*.^  (F~  »*-»*  ^-^^^ 


bminfw  or  pr_ 
from  Mk  «jr  e»ch«nt«  of  e«|aul  uMt*.    »«— 


II.  (Mm  mamm  fi 
Hl      '     T«tel 


15. 
M. 
UTi 


Itoll.   • 


b^>4*W 


17.  Bii^hrt.    «.,«.  I.  !-*-.•• — - 

ft.  OlW  iadKtiow  ludtoriaMl  by  Uw.    AuM 

1^.  T«I>1  <U«Jueti-i  to  lto«.  «5  to  II ^-^^ 


* !!^ 


IfcLMt  fwinil  tMMptioa. 

»i»iii  II  H> 

S.  CNdkhrik|««ia«u. 


E— ^^■•^•^    MiW 


.4D1.-  »■■  w-B-r— ..-^ ' I - 


•hi 


3j 


SclMduU   A.  — INCONU    HVfHVKD   KKOM   OIIIIKS  ( ONMh  lINf;  OK  SALARIES,  WAGES,   FEES.  AND  OTHER 
1  OMPKNSATION   H)R   PERSONAL  SfcRVICtS.     (Sm  Inatruclion  I)  


|^©8«:  Salary  e«rr.ed  while  •mi.l.TjDf.di 

ioutaidepX  United  State?  JCraa..... 


£cn»olldated  Aircraft  Coriomtiop  $ 

kJtn4t>?r£h  Field,  s«n  ^'legp,  Calif » 

er84t.>.»J*ry | 16^2.Q5  !c4  h/U/se  tj.  ?/l5/5-    :7.nc5..J .^ 

L«6s:    1     v-aljiVrr.ia  unar.LlojTnant 


.&JE£Xi..  QL. 


iuraaca  .fx.an.  ^jCOS.03 


££ 


T«Ul  «<  caluinn  2  IKIHU  tottl  o<  column  4  (rnlrr  u  iljm  I .  pttft  I ) 


ll  .&.&3B 


D&.. 


B& 


Sch»auU  B.— INTEREST  ON  GOVERNMENT  OBLIGATIONS,  ETC.     (S—  ln»trwcU«n  t) 


V 


(«)  OMnihniM  i]<  •  Slal*.  Ttmtary.  or  palitiul  tubdivwon  tlxnU.  or  Uw 
Datnrt  ot  CatiMU.  «  Uniud  juta  poMMiam 

(!)  ObligatHM  iMunl  under  Fadvil  Farm  Laaa  Act  or  under  wck  Act 
M  UDCftdod 


<t)  OUiibtm  a(  Unitad  SutM  iaucd  on  or  btfort  Scptanber  I.  1917... 
M  TN^iry  Notcik  Tr«M)r  BOk.  ud  TnMury  Cotifeau*  of  lodcUad- 


(•)  Ihkad  Su*aa  Savingi  Bondi  and  Tmturv  Bonds 

(/)  OHitartMii   o<   mtnuBcMaJkm  o<   the   United  Sutca  (otiacr  Uian 


■rtptinai  to  bt  npcrtcd  la  (t)  abon) 
(l) Total  (alter  a>  item  5.  pay  D 


Umw  UU  bf  «Ma«M.  inMl*.  pulMr- 


»V 


IIIIIIII 
llllltit 
■••■■111 

iiiiaiii 
I .  ... 


Sch«duU  C— INCOME  FROM  RENTS  AND  ROYALTIES.     (%»  Intnactlwi  I) 


So]r«ltia«  from  Countar 

BuPu»t-.S<wara  .SliaauP 1 1 £01.3aL|  $. a j 1 1 .« I 

Dwlllnr  houee  at  107  I       I        ,    .--  ««     /«\       «.: L^ 


FiipU— »;«!  J  tU<.«^;nn^       n)  Roland  Park  naintenano*  tax 
aumed  ia  columnt  4  uid  5  .  (2.)  £apaira  -  painting    


t 

X14. 


-26. 


£ 


1  Mw»i«e(  ilMii^M, 
•— ^•di>B»1l4.eada 


-.601 


u. 


..U£2£80_ 


..926 


II- 


/ 


Sch«dul«  P.— PROFITJOR  LOSS)  FROM  BUSINESS  ORPROFE^ION.     (S—  InrtrucUon  t) 

tinal  dieposition  of  O'ounter  l^iruat 
or  pr«<eea«in)   Sonar*- iihaax-Tantura^ - 


L  Total 


(state  nature  of 


COST  OF  GOODS  SOU) 
ILabar 


5  20 


I .156  20 

39  65 


4.  M<Rh>iMiiaebou«iithiriale 

i.  Otiier  caats  Otenias  belnr) 

&,  PluaiBTalayMbaaniBgWraar.       

;.  T.tal(SMa2toi) j$        l.,61BJ63 

(.  Laa  aiTentory  at  end  o<  rear ' I 

«.  Net  coat  <rf  loodi  aoU  One  7 


121    01 
la.3Qll47 


t      l>6I6l55 


Enl«  "Cor"CarM.*aalnea6and8taiBdieatei>het)MTin- 
'■Horill  an  valued  at  cost,  or  cast  or  market,  whidievcr  is  lower. 


OTHER  BUSINESS  DEXKXTIONS 

10.  SaUnca  not  included  u  "Labor"  (do  not  deduct 
compcnution  for  yourself)   ., 


It.  Interest  on  buamcsi  uidebtedncsa 

J^^axes  on  buauicss  and  busiiMaa  pro|icrty. 
13.  I  nases  (eaplain  below) 


I  y  Bad  dcbto  umut  fmen  salsa  or  screicea 

H.  I>tir«ciatiaa.  otisaicacaice.  and  depletion  (oplaai 

inScheduleE) 

16.  R«t  repairs,  and  other  eipcaaea  (i 
,^  on  separate  sheet) 


17.  ToUl(linesl0tol6) 

II  Total  deductions  Oine  »  plw  Kne  17) 

I».  Nat  preit  (or  loss)  (line  I  mwus  lisw  l»)  (esitar  aa  item  ».  pay  I) 


.i»- 


.1*32J 


.1«61(  ..B 


asL 


zaiu    / 


EzpUiution  al  dedixtion* 
cUimed  in  lines  5.  13,  and  16    ._.Ux«lI-X.9.M...r..llQQl.    BtftaOfcTftphiC   fflfia...-..<2Qi..and  electJ'J.C-.^JE«r..R.|1.01  J 

- •-! 

Sch«duk  E.— EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  C.  D.  F.  AND  C 


01  hd^v  —f  mmmml^ 


i.p.7._yi??.?ji..?.o»dt 

BailtljBarja^.Md* .193Q.  !..2Sft».l.Qfi. 


7    f  iwr '    &  iMmtmimi 


..42L7j6.|qQ..  24226.  JQQJ.. .20....;.-l£.. 


.J.42&.0O- 


£;^^INS^AND  LOSSES  FROM  SALES  OR  EXCHANGES  OF  CAPITAL  / 


fsszz 


Ittm.m^^    IDMirid 


■^••K. 


M^A^f. 


\SSKTS.     (S,,  |„.„ 


^  F^ 


JWOtT-TCMl  OHTAL  C*PB  AwniftTffT-MsrT;  HJEo 


•aJoalWira.       •IW«>^(<«  all...       i'  <~.UI  „  |,„(„j 

pt~^>n<. ..4>.  I.W.) ..............  « ,i- „4««, > j„ ; 

IHM  «r  Mwh  I.         I"!  I  (rspJsin  .n  g,^  ,,, 


NOT  MOUE  THAN  l(  MONTHS 


Uk*).. 


100  !  t. 

100  |.... 
100  ' 
100   

t 


W  m^E  THAN  II  MONTHS  WUTNmnimjtnmiTu,^  „  MONTHS 


I..SE17Q      / 


fT.  fc,  .^  2I?^"°"J^  ALTEJWATIVE  TAX 


G— CAINS  AND  LOSSES 


71 


lij^CtidtuOin.  lOpluilae  II). r  , 

fi^  »%  «<  Oft  lom-Unn  cpiul  ftin  (»^  a<  liB.  J  (,))  J 

7ccrfiirtloo^j«™c»p,tJlo.(j0r.^,„2(*))      ' 
•livetunaKl2Dlialm.lU.>~i;Li)_:..    ' 
I3(*)). 


71 


!97 


,l^^\Ln.d»,  to  (li«'  12  pU  Im,  13  (.)'o,'lii1i"™„u.  It 


52    ^6 


/ 


la.ei  / 


-Mrt"  M  or  Ira  1 5.  wtuchcvw  »  Ji  low:   rf  .  „,  j  j 


,       '  '»*"'*■  l<»fcon  Ln.  2  (4).  ,nler  I.ik   1 4  „,' line    r 
»*Mchtv«f  »  lh«  ITCTlcf).   (Enlw  u  ilfm  II.  p.tf  I)     » 


64    S4 


ntOM  «*^^^^g^OF^ROPERTy  OTHERTHAN   CAP.TAL  ASSeVs  "      / 

«>ii<l' 


Mwrhl.  191)  I     »■••  «•<'>«•■>  IMM  lU 


^  *  ■►^•■i  ■•■«■»  ar^Bfe-/  •  ' 


^_  ■    ,  ,  ^,      :       .-       -    - -,  any  ef  Ik*  ahet  ilemi: 

Mr.  .cM  *»  J-«  «A.r  M«  i^  p„,a«,,  aplaln  fuUy  km,  ocp,l„d: 


37 


H^CmANATION  OF  DEDUCnONS  CLAIMKD  IN  ITEMS  !>.  14.  IS.  I*.  IT.  AND  U  *^*"'  * 

■^•■'-l*-'?.-tM»««     California  Kutoaobil*  tw  (1J38)    OSvWl     ^i^UiX  "on  s took  tranaVerB , /iC . Iff 
-S^^^^^*?*^.;:*T'"*^  luOfltiC  ta*  »c9ru<><J   in  1933,   .♦a.lCj  .-e^crRj  t*x  on  club  duos:  Cu^unaca' 
J?.iub^..i3,.60,.  B*nk«r«'   club,   *1.13,  and  UJMla  Country  Club,   ;3.60j     and  ;->cloral  Adnlssion' 
-.t»;il  CBDi  th*at«r  tiok»t«a   »C.50j     toUl    ,C5.43 
_9««  MQi«KIiMVilH  'Ohedulo  I!   for  it«m«   13,   14,   17  ami    IG, 


***^'*  '~'*^?'^j^^!lij'JS^^^!!^*-g!*'!J  l^nrJiEST  reported  in  SCIIEOULK  B.     (Sm  ln.trucli.n  12) 


J^3JPCfjLANATIOH  Of  CREDITS  CLAIMED  IN  ITEMS  a  AND  TO.  "(S—  Intlructlcnt  O  iid  21) 
>  ►•■••■•I  KaaasBMMi  I  m  r-_rf4i  >«.  r>-~_,.<-_>. 


12 


1«060  00 


Ml,  w  aarmd  Mid  Mt  lavinc  with  Im»- 
HM  m  wih. 

HmtM  Md  lirii^  wirii  kaiMHrtv  wft.. 
IkaddhmH,  (apUui  bcbwX 

ll^AfiQ  -.balaaQt..o£..c«nflail  txfastiosi.olfklBxJ 


(S)  Cradlt  for  Ovpandsnl* 


.Mre.iL.M*.>:»..yMi..Du5M .  ■ 
Mothcur _ 


Reuon  for  lupport 

if  over  18  yrari  old  . 


l;.. 


40C 


.00. 


K^— COMPVTATION  OF  EARNED  INCOME  CREDIT.     (.Sm  Instruction  2«} 


'K'M-.f  »—.  —  —«>' 


.Ot^JO.pM.1)— 

MM  aa«t  (10%  if  Mt 


Eantcd  net  income  (not  more  than  $14,000) 

Net  income  (item  20,  page  I)   . 

Earned  income  credit  (10' ,  of  earned  net  incdnt 
or  net  income,  atwve,  whichever  amount  ii 
louUcr,  but  do  not  enter  let*  ihaa  $300) 


L  ItMi  yMT  frmapil  twn^atiM  ar  ft  rfMiim_.  JtRflUtiye 

L  Omk  wUiIm  jraa  ar«  a  dtiMi  ■  «  a  rwidrnt  ahcn  O- 

L  I  ]W«  fiM  a  r«t«ni  for  the  pNCidiif  yaw.  to  which  CoUcctor't 

ifca  w>  it  anit>  _■  Loa  Ami1aa<  r.fcliTa 

i  *»»  i»Mw  of  ineemt  or  dadwcti—  rf  blh  hiwhaad  and  We  in- 

duM  ■  thii  return)    <3m  iMUvtiw  A)  ...  Jlo 

^  ^***MKol  WiaAaonft  i  a  •Mtala  return  wu  made;  per- 
jfMgr.  dMMd  UM«ai:  and  the  Clollector  t 


QUESTIONS  7 

oAce  to  which  it  wa*  *ent  ..I'Xt.m.  V'tinClft  Y*  Vfta  Qfuaa 
puraoDBl  axeaptian..*I45Q«...^a&..An^eIaa«..C«.lif. 
6.  Gteck   whether   thia,  return.  wa«  prepared  on  Uw  caih   H  or 

accrual  H  Uiii    -•'^  fpj"  iTersonal 
7   rJT^  .         .    Acpnial   fSr  business       ,.      , 
/.  Lna  you  at  any  tinte  during  your  taxable  year  own  directly  or 

indirectly  any  stock  of  a  foreign  corporation  or  a  personal  hold- 
ing company  a*  defined  by  tection  402>    (Answer  "ye*"  f 

"no")      ....Mb (II  answer  is  "yea,"  attach  schedule 

required  by  Instruction  M.) 


AFFIDAVIT.     (Sm  liutruction  F) 


^^  ^  T^S"  *fr*^  *y.  *¥*,**—  Oarhwfcn  any  accomputyint  schedules  and  sUtenMnu)  has  been  examined  by  me/us, 
P***^'** '^^'^'■■iy^b*''***'*^  ciBCTWt.  and  connpteU  return,  made  in  good  faith,  for  the  taxable  year  sUtcd.  purs 
Iw  Act  rf  1936  ■■atfca    ■JhUn    iawaJ  mmW  avthority  thereof.  J^ 


Bt  af  1936  Md Ik  iirttiii    iMMd  Mdv  avthority 

•  *ii.._3.I....*r^-J<»^.v'<^.-?  V-  .  i#c 


I.  arKl  to  the 
pursuant  to  the 


(IllUt  it  s  isM  nan  (mI  Mis  bf  laMl).  M  aail  U  ripa4 

0*m  br  *•  i*MM  swssrii^  Mm  r<«w>.     11  ■■««  «  hJi  |» 
•n  ^  nan,  il  anl  U  •««■  Is  kt  kstt  stmsm.) 


isA-. 


Ollkissianns»*v»W 


AFFIDAVIT.     (Sm  Instruetlott  F) 

far  ]mi  by  wow  otticf  pssoa.  ihs  loilowini  slUsvit  must  b«  nnutcd) 


'^yy.W**'*)  "a*  I/"!  pnparad  this  rctwn  for  the  person  or  persons  named  herein  aiKJ  that  the  return  (irtcluding  any  accom- 
I  *™f**— **■  rtataaaata)  ia  a  tT«e.  eorrcct.  and  com^te  statement  a<  all  the  irrformation  respecting  the  income  tax  liability  of  the 
•  ^•"■a  "•■  **Ml»  thia  return  haa  baM  prepared  d  which  I/w^  have  any  knowledge. 


>M»aMtl«. 


^ 
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CONSOLIDATED  XimrRAFT  CORPORATION 
LiNoacNOH  riu.o.  san  oik^.  calif. 


UKITED  STATES 
/                     DTDr/IDTlAL   IVCCT^Z   TAX  RETURK 
/  TSAR  1938 

C.  A.  Van  Duscn  Aad  Iffanda  V.  Van  ^^uaen 
3736  Anaryllla  UrlTB.  -aan  Di«go,   California 

SCHEDCLE  H 
teplamtioa  Of  D»ductloiu  Clalaad  In  Itema   13 «   14,   17,  aad  16 


Itaa  IS  -  l«ji  I>l«(o  Ccoaonlty  Chart 


14  -  iBtarart  paidi 

Baak  of  iaarioa,  iat«r«at  on  not* 
Baltlaor*  Matloaal  Bank*   interatt 
OB  Burtgaga 
ToUl 


\Um.  17  -  Bad  Dabtci 

lbeoIl««tihl«  ehaek  for  1750.00 
datad  Max  6,  19S8,  raoalTwl 
froa  J.  H.  Lotbor  of  San  Dlaso, 
California,  in  payaast  of  an 
Oldaaobilo  ooapo  sold  April  12, 
19M 

XWb  If  -  OHmt  dateatioM  astborisad  by  \ami 
M«^ir«hlp  faa  .  iMtitoka  of 

A«r«aa«tiaal  Saionoa 
Uai  of  t«o  aoatha  rantal  on 

raaidaaaa  at  SSll  Fri  — n  Straat, 
Su  Diac»,  Califonla,  maatad 
M  •  rynlt  vt  aba«M 
!kl«a4  Mataa  ea  bMiataa 
Ta«al 

total 


C.  A. 

rtandaV, 

Total 

Van  Duaan 

Van  Duaen 

»     50.00 

i       25,00 

1       25.00 

1  874,99 

375,00 

1     624.99 

Il,24d.99 

1     625.00 

♦     780.00       ♦     378.00  |     378.00 


%      lOiXX) 


180.00 
I     1W.00       ♦       98.00 


♦      98.00 
n.1^0.00 


iJ^f^.^ . 


.A\ 


3H 


C.  A.  AID  MAXDk  T.  TAl  DOBD 


snousT  or  additiomal  tax  aid  htbisst  dob  om  akemdbd 

RIKSAL  DRGHE  lAZ  RKTUKI  FOR  THE  TSAB  1987. 


ftuc  do*  •• 

Lm*  tis  aaacascd  aad  paid  on  orlclaal  tax 


C.  A. 
Toftal        T«B  Daa«a 


•  297 .<1     I     140.91 
509.54  U4.C7 


▼. 


Btlaitti  •  aAdlticMl  «ax  Am  («»••■  of  tax 
aa  thamk  tm  •wmM»A  ratvra  tfwmr  tax  tibatm  «i 
orlflaal  rmtvcem) 

PltM  latmraat  at  i  af  !)(  a  mmtki  tmr  I»|  Bontka 

trm  mrtk  16,  19S«  to  AyrU  50.  1989  -  »-3/4J<  .79 


I    11.7S     •        ••!• 
.45 


▼aa 


Tatal  iBtarMt  aaA  tax  *m 


♦    UM     I        i.T* 


I     149.W 
154.tT 


I 
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CONSOLIDAT|A  AIRCRAFT  CORPORATION 

LINOBCnpH  FIELD.  SAN  DIKOO.  CALIF. 


UVITED  STATES 

HDIVIDUAL  IICC»IE  TAX  RETUIW 
TIAH  1937. 

C.  A.  TAI  DOSn,  S211  FKEEMAI  STREET,  SAH  DIEGO.  CAL. 

8oh*dul«  D  -  Profit  (or  Lots)  Froa  Buslnsss  or  Profsssloa 
/      SupplsasBtsry  dsts  sxplslning  dsduotlons* 
/ 
/ 

Ub«r      -   Psy  L.  Sfelth I  726.S0 

B.  H.  Pryor 45.00 

BAvla  8.  bhlls 11,20       I     782.60 

Istsrisl        •      CsstlBcs,  parts,  aotors,  sts..* I     684.12 

Misesllaasoas  sasll  psrts  sad  suppllss     164.98 

15.87  824.87 


^ 


l*ysss        «      SpMs  rsatsl* I  70.00 

■sshlas  Bmttsl 168.96 

MsshlM  Shop  Ssnriss 27.90 

Drsftiag  Ssrrlss 60.00 

llsstrlsUas'  Ssrrlss 18.26 

Bls«trisit7 4.09 

TrsaspsirtstioB  shargss. • •  86.89 

Wsrlasas  Cflapsasstioa  lasorsass 14.84 

All  sthsr 1.78            411,00 

T«tal               •  I  2,018,87 


Lsss  lavMttsrjr  at  saA  sf  ]rsar(at  ssst  or  aarkst  wtdsb- 
siTsr  is  Iswsr) 

Otos  asAsl  Csoatsr  Thnut  t^oars  Shsar 

aad  ssrtaia  seessseriss.. I     978,00 

listM>ial  aad  part 826,47 

(Ths  absvs  vmlus  at  sslliac  priss  ts 
llssasss  Jaauarjr  14,  1988) 1.801,47 

W9%  Isaa 


P^ 


S^ 


Comnfiissioner  of  Internal  Revenue  45 

Power  of  Attorney 

I  hereby  appoint  Irma  S.  Robbins  as  my  attorney 
in  fact  for  the  purpose  of  executing  my  Federal 
income  tax  return  for  the  year  1937.  Mrs.  Robbins 
is  authorized  to  act  in  my  place  and  stead  in  all 
matters  relating  to  the  filing  of  this  income  tax 
report. 

/s/  C.  A.  VAN  DUSEN. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  January,  1938. 

/s/  JEAN  HENLEY, 
Notary  Public. 

My  Conmiission  Expires  March  28,  1940.  [42] 

United  States 

Individual  Income  Tax  Return 

Year  1938 

C.  A.  Van  Dusen  and  Wanda  V.  Van  Dusen 
3738  Amaryllis  Drive,  San  Diego,  California 

Schedule  explaining  Item  11,  Other  Income — 
The  $1500  represents  the  fair  market  value  at 
February  23,  1938,  of  1500  shares  of  the  common 
stock  of  Aero  Industries  Technical  Institute,  5245 
West  San  Fernando  Road,  Los  Angeles,  California, 
received  in  consideration  for  serving  on  the  Board 
of  Directors  and  Executive  Committee  of  that  cor- 
poration. [43] 


FORM  1040 

■  Saiii 


UNITED  STATES 


INDIVIDUAL  INCOME  TAX  RETURN    1939 


FOR  NET  INCOMES  OF  MORE  THAN  $5.0»  ROM  SAURltS,  WAGES, 

DfVIDINDS,  INTEHEST.  ANNUTTTES,  AND  FOR  INCOMES  FROM 
^.  OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 

*^  For  Calendar  Year   1939 


(D»  M«  i»»  fimmjgtm)_ 


9>a  MiH   f) "^  


8Hit  11^4— trii(»  lpw)i>—  wW  er  tMhiifi  ef  qpitm]  mcto.    ffi—  i«  1 1  n 
Nil  0im  (v  ha^  mm  ■!§  m  — rWnr  el  pnpvty  other  titan  capiul  uMto.    (Av 

l*rf*a_ _ „ 

\    t\.  OlW  immm  QmJktta%  mhm  fraB  MOMibts)   » i— 


l«»i»W,  aft. r  tr«.f.H5fcfft5sP^^^^\l"^^j^^ff 


8,539 


45 


8ch«4ul«  A.-INCOMF.  RECF-lVr.D  PROM  OTHf-PS  CONSISTING  OF  SALARIFS.  WAGES.  VZtZ.  AND  OTHER 
COMPF-NSATION   I  OR   PERSONAL  SERVICES.     (Sm'  Inilruction  U  


I  iilfcw.  M  rm-imn  tiki  MCw*  ^  k 


«ULOlid&t«Ld  AlroxAftCorp* 
ind be r^h  1 .1  •  1  '1 ». _S.r"'. . .'' i •  J.o i 


16»Q2Q'08 


j/KUMS.t-.."...!<fi.<AA\PfT)AS..)JR®OTloyi»n.t  $    • 


.i2iaunjifio...bajL... 


,.IW  3&. 


T«ul  «f  rnliimn  2  r 


I  intil  el  rolumn  4  (cnln  u  ilrm  I,  p>t'  ') 


||...A5.,3<?<3!73.     r 


Sth»duJ»_B.— INTERESTON  COVERNMENT^OBLICATIONS^  ETC.     (S««  InMructlon  C)_ 


I.  (»!«•' 


)  OUiMtiom  <i  %  Hur.  Tmitory,  or  politiril  •uWi»iiHm  thrrn<.  or  lh«  ! 

nwrirt  rf  CoKjin(>i«.  or  Unilf^  5tttn  poMMiani f. 

)  Oblifauona  iMufd  urdrr  FrJnil  Firm  Uiui  Act.  or  uindtr  mch  Act 


r 


\  OUitaliMii  d  United  Sutn  ImikJ  on  or  Morr  S^:rmb«r  1.^1417     .. 
^  Trv«»ury  Notrt.  Trf«tur>  DtlU,  ind  Trfuury  Crrtoirate*  o^iidcbt««i- 


I  Uiilrl  5titn  Sivinit  RcmHi  an.l  Tcruurv  Ilon.k 

)  OUi(«lioni   ri   iiMtninwnUliiirt   ri   (he   Unucd  Stala  (ollKf  ihu 
oUifaliona  to  be  rcpnrtrj  in  (A)  abuvr) 


S    litf«ffTCa  «n  awulli  fai 


AB... 
AU  .. 
AU  . 
AD... 

I 

None 


T«Ul  (cMrr  M  it«iii  V  p«i»  H. 


IIIIIIIX 
■ISIIIII 

I  ■  1 1 1 1 1 1 

Li 


or  thin,   InoT  royalty  onf 


SchMiuU  C— INCOME  FROM  RENT8  AND  ROYALTIES.    (S—  Inttuctlon  ») 


.S52'a4.'$ ,$. 


4Ut-f.ih«»r> * 

>«it«.l.Xrcm..dimIIlac.iiCusi _.; ' 

t  107  Umor  HoadTsaltl-l  .^L«  ,    .^^^\l^^       ,, 

tn»tion  of  deductioM            (1}   Snow  ahields  f2,00,    s}irubbory  *6.00  and  palntinc    J29.75 
med  in  columns  4  and  5       .t.2'    -S»  trlaa    ta  Loa..  Ang «!««  .At.-^Q^QO.Aach- 

„ ^ (Z).   ■<nia  nri  -  jjBJJc^  dn^ipany  ^.  asxi.r.teiiBL:i.a».-taj:~..^2&^i>CX,--('ntKr\\*%\nT\  -jfifi.fX) 


l(2.)....JiQ  QQ. 

7S..UA) .azlsQ. 


mm  J.ili.1.1  1  4.  a^  »  ^ 

(«M«aaW-l.m.l)      ^^ 


.402 


S4 


1.2a 


_SclwduU  D^;^ROFIT  (OR  LOSS)  FHOMJBUSINESS  OR_PROFE3SION.     (3—  ln«tructton  t) 


I  name  and  addnaa  if 
M««t  Iroai  Dune  and  addraaa  oa  p««t  I 


T«H|  mhM>  (•>>•'  Mtura  of  buwMaa  or  iiiiiliBiw)., 
COST  OF  GOODS  SOLD 


•f  JPMf. 


T«uI(faM«2lo«).. 
Lai  i*nnlonr  t(  Old  il  1 

D 


<■§  i*nnlory  *(  Old  il  n*r 
4*  (Ml  of  fMdaadd  (lai  1 
ImD 


OTHER  BLSINESS  DEDUCTIONS 

10.  SoWiaa  not  iaciiid«l  u  "L*bor"  (do  Ml  daduct 

ceaipiMotiaahrywattV) 

11.  lirtMat  on  biaimii  indel  1 1  tf 

12.  Tt«*  oa  buaimn  wd 
1).  LoMoa  (espbin  below) 


VlhtpndiietMa.  ■aWacfcre.  pivcKoat  tad  tob  of  ■Mrtkoiv 
aba  intonwoTniticing  factor,  iimntona  art  raquind. 
Em*  "C"  or  "C  or  M.' a>  Inca  6  and  (  to  indKate  whathcr  in- 
ttmnm  tn  fkmi  at  teat,  or  coat  or  morket.  wKieheTtr  ia  lower. 

jqjlaiutian  of  deduction* 
ckimed  in  line*  5,  13,  and  16 


U.  Bwl  dcMa  vmm  fro 

IS.  Daprodolion.  obooleactnca.  and  drplftion  (opUin 

inSdMduicE) 

!&  Roit.  rcpoin.  and  ether 

or  on  acpAnte  rKeet). 


17.  Tot«l(lioe.|f)toI6) 

18.  Total  daductioa  (line  »  pU  lino  17) 

If.  Net  profc  (or  loaa)  (line  I  minua  fan  U)  (enter  a«  itaw  ».  p«ti  1)- 


SchnduU  E.-EXPLANATION  Of  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  aCHEDULES  C  D.  F.  AWD  C 


QT  Ilpnnr  Brwid 

tltlacrg.  .JttoxyJjMLd'-iaaQ 


1  Caa  m  »km  k 


2SJiaQ..3Q.. 


I. — 


S,7QO 


JXi. 


IZJ^QQ. 


oa. 


_J2CL_.. 


t;:' 


■  1.42fi 


jQCL 


^^ff 


48 


fcfc^uur.-:<un«s  AMD  losses  from  ialks  ok  exchahcm  or  cahtal  amkw.  ck* 


1 


aHOBT.imi  awTM.  cott  iw  ">'—  — »  Hai>  hot  mom  iMiw  m 


!.__ 


»._. 


T^m*m%4mmm,Mmimmhml.r^^'^-'  -,'^^  ^ 


•-_. 


•~~ 


r . t — J. 1  ^  •  T        I    k  I   I 


li»«^TOM  omAL  CAIW  ii«  ./,^»V.,tMro  WJ)  W»  MOM  1^ 


T#y.nlw>«im€irial«iii«h«(,>,ht»I«l— j^rf,,.^!^^ 


tel  M  kivte.  oiMil  ^  «  k.  (.to  « it. 
mm  I.  iiMt  «l  |M»  «r  low  Ao—  ■  fflliw 


3UMMAKY  or  CAHTAL  NKT  CAiWa  0«  LniMKH 


10(01 

2= 


■■I        II  lMlWl«tw» 


«  Ma  Ufa  •  ha  I.  U  •*■  tM 
■■■■  ■§■>— yi^iad  'a^aaa 


Cah 


•^^■ApifitX    (Sm  lanructioa  I0>_ 
l|w(itaiilO(IXpHitX. 


COMPtn-ATION  OF  ALTEIINATtVE  TAX 
CTo  b«  u— d  «iUy  In  th«  a—  «*•■>■*  !■■■  Iw  coital  — !■  «r  I— < 


g>* '■<«■■  «««*V  lo«  Ota.  10  (»X  PMi  I) 


gJ-i^ 


'A-^^^-' 


H> 

en*.  (Fi«B  Sdwl. 


Nfc— ii*itlii— ItM 


—I  Ml  N«adM>(4%rfbMf) 

H  11.  SiatMaifail    r     r  niiriii 

i^t2.PMUteQHMplafa.ll) 


n.U>m%j,tt 


■»OI%rffa.](«BL 


M  A^i2i>. l» Om  12 pImC|5 («)« IfaL  12  >i»lhi 


aTald 

Ml 


H  T«  faMur  0«  Mt  li»4m  apiul  TSi.  •>  faH  1 UV 

■••  Im  M  »iH  l5r«UdH««  ii  ditlMr:  V  t  Mt 

OfilJlM. •■  Km  2 ax Mtar bM  14  « fa« 

■  d»  »M»»X  (Ei*»  «» iti  31.  p>m  fl 


-ISi-letfcJ-OfeSL-i^J«W 


^  #«»  Am  «M  MM  «|irirW  iy  «Mi  .Ikr  IIm  Iv  pypcAoMi  cQtJaln /i^  Ami  ««iifr^ 


..> 


SclMduU  H  -t_\PI.VN,\nON  OF  DEDUCTIONS  CLAIMKD  IN  ITF.MS  11,  11.  n,  :g,  17,  /.M>  IS 


I  I.— ^IONTAXA»Lt  IWCOME  OTHER  THAW  INTEREST  REPORTED  IN  SCHEptlLEB.  JS—  Inttructton  C) 


lufa  J.— PCPLANATION  OF  C^EPrrS^aiMEnjNriTMS  O  AND  «3^_(S—  In.truclleni  22  und  «)_ 
(I)  ^»i«ii«l  KannpttMi  ii  (f)  Cratfit  for  DapwulMil*  ~ 


ithhu 


8hnl»,  w  WMri*^  Mtd  m«  living^ 

Im  «  wih. — 

MmiM  Hd  IKiac  «M  ImUnA«»  wife. 
Hmi  d  fMdy  (i^bin  bdow) „. 


.12.. 


I  ('Mfar  II  I    Ovw  IS 


$ 

uoao 


J(rs«.JL  .{'^...Vui.Ihueji. 
.QQ.||..._..J«othflr 


.12 


.4QC 


00 


iqt-llll«-.lMld*..YA..Y»a..i?Uflfia ||  if  over  18  ye«r»  olJ  .support. 


SifcWMU  K.— COMPITTATIOW  OF  EARNED  INCOME  CREDIT.     (S—  ln«tractlon  2«) 


M«  womm  Citcn  20.  pM*  ')• - 

EafMid  income  enfy.  (10%  of  net  incamc. 


iar  ^IS.gge.TS  salary 
"tAnwonrt  income  (not  more  tft«n 


I  only  UU*p«rt 


,$M.00O)...  $ 7,.933.57. 


Net  income  CUem  20,  dmuc  I) |... ^^iS 

EarDed  intome  crnlit  (10%  of  tamed  art  incMDC 

or  10%  of  net  tncooK,  abort,  whicheNfr  »m<»uiit 

it  HuOef.  b«t  do  not  enter  let*  thn  &300)   ...I .§.&3 


06 


61 


L  OmA  yJkt^m  yM  w*  •  dtiMn  ■  e/a  rtMdcMt  aBcn  D' 
S.  ■  yw'ttd  •  nbm  far  the  prtetSJi  ytu.  to  whidt  CoOecter'* 
eftce  «M  il  iMt>  .1,^1  ianBliwi..C»lifnni<« 

4.  Are  il«M  el  ineaaM  er  deJuctkoa  of  both  huabend  and  wife  in- 

cWad  m  ihm  rttin? _Jte „ _ 

5.  Stat*  («)  NaHM  of  Iwband  or  wife  if  teparate  return  wa«  made 
-JL.^Jtan.X'inan 


QUESTIONS 


(h)  Penonal  oemptioo.  if  any,  claimed  thereon  ..S1-«.4JS0 

(c)  Collect«r't  aftce  to  which  it  was  lent  Loa..AaefllAA»..f  al« 

6.  Check  whether  thi*  return  wai  prepared  on  the  cash  (S  or 

aeerual  Q  basis. 

7.  Did  you  at  any  time  durinf  your  tazabU  year  own  directly  or 

indirectly  any  stock  of  a  foreign  corporation  or  a  personal  hold- 
ing company  as  defined  by  sectian  SOI>    CAiuwer  "fa"  nr 

"no")  ....JIo (If  answer  is  "yes,"  attach  statement 

required  by  Instrucbon  J.) 


AFFTDAVrr.     (Sm  Instruction  E) 

If^t  nscar  (ar  »trmi  diet  tUa  return  GBcludbif  any  aceonmanying  schedules 
baitaf  av/ew  kna«Mfi  aad  baU  ia  a  true,  carrctt.  and  eampieta  return,  made  in 
kftanal  RrvtBut  Ce4e.  aa  MMdbdL  and  th^regialatkats  issued  under  autherity 

S.ktriMaiid.is».t»b,     I    .   /^v/yO^AU^-iO 

Mar«MtlM..Jil_, 


nts)  has  been  cxamiited  by  me/us,  and  to  the 
Litk.  for  the  taxable  year  Jtttjjt  pursuant  to  the 


(Ii  Ms  b  a  MbI  ratwa  (art  mti*  hr  f^X  it  am  U  ripM<) 

■■car  by  Aa  ipaaaa  pmatiai  tfw  ralwit.    H  ■•■(>>(  m  mi  pr*- 
para  Aa  talB%  II  aaal  aa  iaai»  la  by  balk  syanaaa.) 


Vmi 


AFnDAVrr.     Om  Inalruetlon  E) 

(V  Mi  nhm  «aa  paapanrf  far  yen  hgr  aaaw  atkw  pwion,  tbc  (oOovinf  tftdavii  i 


t  b«  necuted) 


(er  aCrai)  that  I/wa  prepared  this  retura  for  the  person  or  persons  named  herein  and  that  the  return  Gncluding  any  accom- 
he  ad  stkteHMBla)  ia  •  trae,  carract  and  complete  statement  of  all  the  information  respecting  the  income  tax  liability  of  the 
wlwB  tUa  ratan  hM  keen  prepared  af  whidi  I/we  have  any  knowledge. 


l-^i 


CONSOLIDATED  AIRCRAFT  CORPORATION 

LINOBmOH  FIKLX).  SAN  OICGO.  CAUF 

UNITED  STATRS 

IlIDIVIDQAL  mcOlS  TAX  Ri:;TUBM 

FORU  1040 

YSAR  19S9 

C.  A.  YAH  DUSai  Aim  WAMUA  V.  VAN  DUSEN. 

stse  AMAJmXIS  orjtVk,  san  diego,  califorhu 

SCHEDULE  E. 


BFUMAtlOl  OF  DGDUCTIOMS  CLAIMED  IM  ITOiS  13.   14  AKD  15 


Ttm  u 


oomxBDncBSi 

8«a  Uago  C< 


tgr  Clwst 


mSBST  PAISi 

Bank  of  iirio*,  not* 
BaltUvr*  laUeaal  Buk. 

— rH*f  flB  d««lllnc  houa* 
CaliferAlft  p*r«oaal  Ineoa*  t&x 

4«fl»i«a«7  ••••••■mt  for  th«  year* 

19M,  19M  wd  1M7 
n»d«nl  p«r««MJ  iMOB*  tax  d*flol«no7 

M— t  fw  TMT  19M 


C.   A. 

ITAKIJA  Y. 

TOTAL 

VAN   DUS£H 

VAN  DUSSH 

1  26.00 

1     12.50 

» 

12.60 

11444.45 

1  722.2S 

1 

722.22 

750.00 

376.00 

376.00 

4.14 

1.89 

t.M 

19.59 

4.86 

u.ts 

tMitl 


♦Z217.98  ♦  1103.96    >  1114»00 


Xm  U  -  lAZBt 


8m  01«c*  0««^  pwwBl  propMiy 

« 

86.99     1 

16.49 

1      16,60 

BkltiBMr*  VMl  ••tet*  tu 

-  1966 

697.87 

896.66 

898.89 

1M9 

640.94 

270,47 

S70,6T 

•«Mk«rtufw«u 

106.81 

68,16 

8S*li 

Oalif MVU  fWMMl   laMM 

t^ 

1»68 

6.98 

6.98 

19I6 

84.10 

6,66 

18,88 

I06T 

.76 

.86 

,88 

1986 

18,80 

7,60 

7,80 

P«4mU  tut  «»  slvb  4«M 

♦• 

UJslU  0««ktr7  Clid> 

10.60 

6.40 

§•60 

OiqpMKM  Oil* 

T.SO 

8.6t 

MO 

lAlolU  iMMh  *  TMliiS 

CI* 

8.60 

1,80 

1.80 

Uakmn  Clik 

8*86 

UU 

i;i8 

Pi»4m«1  atelMiMi  tu  «B  tlMtM-  U«k»ta 

6.00 

8.80 

8.80 

AutiitlU  llMM*  pUtw^ 

18.80 

6.TS 

6,78 

T««al 

Il869.a 

661,67 

18  - 


Olter  4»*MtleM  MtkmrlsM  ^  Imi 

LP  fM  -  JmtUWkm  tt 

L«tl«id  ••it 


t     10.00 


6,00 


8«00 


.a  ■■      I    I— 


I 


1 


FORM  1040 


UNITED  STATES  NOT  IKVESTIOAI 


DtDIVIDUAl  niCOME  AND  DEFENSE  TAX  mm     iHO 


BEVIEIVE 

^JUIT  KLVIlW  UIVi:,iOf 


FOI  GROSS  INCOMES  OF  MOtE  THAN  SSjn  PROM  SALAIUES,  WAGES. 

DIVIDENDS,  INTEREST.  ANNUITIES,  AND  FOR  INCOMES  PIOM 

OTHER  SOURCES  RFr.ARDt  F.SS  OF  AMOUNTS 

For  Calendar  Year  1940 

ti  inl  jm  k|BM| ,  IMl  a 


.m 


iPmmmmmfkmt 


al^ 


ga. 


g'gOg4C7 

»<-(^rtlii 


LO 


-^^^^.'^S^o^^^.f^J^, 


^  -^^^ff^*.A..'m*ohfi, 


1 5^«f;*2^^KaT^^ 


'^SltSS^iina^ 


} 


T«taIrflio«Jte* 


OT1«  BIBINESS  06DUCTJa« 

•"««"<»  y»«i»*) 

It  tiwnMittwiiiKatBdLtumiw 

'*Li«»(«l»«i«ibelm,). 

*1  ^ 

'«•  Tit«lflflin«in.r7. 


,^_.  .    ■ '^~ '—::!-       f^ ') ■    . 


Si. 


Scliedulo  F.— CAINS  AND  LOSSES^OM  SALES  OR  tSCCHAflCES  OF  CAPITAL  ASSFTS.     (»— Jn»tructjon  jO)_ 


M.  ^^  V-..     V»  0-,  »■• 


r1"— 


sHmT.TDW  orrnu.  a•l^a1MD  uwse^-^Macrt  tatomw  moue  than  u  mokths 


tX>Nr:-Tl:»M  CAPITAL  CAINS  AND  LOSSES— ASSETS  HELD  KM  MORE  THAN  II  MfiWrig  BUT  NOT  POt  |I9M  ^HAW  14  MOWTtC 

I| 


I... 


i6K 


ItiliT'^^- i;^Jj! 


Li*<iC.tti»T  CA'PITAL  <HlNS  irt^  <M».';-AJLS^Mtab1mR  tttmE'Mt<S>'t4't<omt<S 
5/ 


-fi/za/a; 


•(In  111. 


Mm-:' 

\am  apttu  hib  or  lam 


^DMMARY  OF  CAPtrAL  JiJT  CAIfft  OR'LOteS 


I .  Toul  nH  tlMrt-temi  capitil  |>in  or  low 
(enter  at  item  10  (d).  pft|«  I,  unount 
otf  fftin  thtAn  in  coK.(nn  5)..       .    .. 


2.  ToUl  net  looc-Urm  capiul  (lio  of  loM  (eater  u  item  JO(iX 
pt^t  I.  »mcH.nt  iA  t»in  oe  lew  ih»«ni  in  eolumn  5) 


COMPUTATiON  -OF  ALttaWiCTtVE'TAX 

U.«  only  ^1)'  If  ybtf  fad  ••n«t  Mmr-tarln'  hiiWfaf  »w»n,'M«d1*l»*ii't4rl*<»  l.MtMJWM* 
d)  ir  rouTUtTa  nirt  Imf-lWin  capnaf  7dto.  and  *m**  Uta'^i  tMtaSVVMl^ 


I.  Net  income  (itci:i  20.  pije  I).    (See  Inltructioo  10) 

2   (a)  \'e<bn(-teTme«pit<l|nA(konl007.  P*tel)- 

(J)  NetV>njIvmra«iilalkM(^(ein10OXp^1) 

i.  Oniinary  net  inconM  (line  I  mutua  Ine  2  (a)  or  liae  I  plua 

ln«t2(*l).    (5ee  liuuuctKio  10) , 

I   Leaa:  Pcncnai  cirmptidn.  (From  VMuU 

JO      ; 

'}.             Orijtr^dependcnta.   (l-nMnS(hc(i- 
ul  J  2) 


400  OC 


.lAJBSA 

ioe 


10.' >4or«.l  ta^  (7%  otb^V). 
II.  S>«taioaline6.     ^  li 


t-f. 


l7.»iW 


6.  fWtnof  (rrai  n?r  iiiujiiie)-..:.^.........,--;: 

7.  Leu    Ipteleat  UD  CovcflUDenCoUa^dM,  I 

etc.   (Sat  liatiKtaan  SiZs  '-•  1 1 

8  Eiimed  income  cretlrt.  (From  Sdwtt         •  •  »•  i  •  j  •     «<»• 

ulek   (  or  K  2).   (S..U.  10)  I      .1121113             I»121 
•)    n.!.-.-e«uEPxrto'n^.ariAi.  .     , '.'...     ^%       ltQZ99 

ScKe^Hul.  ci-dUfJS  JUrt)  LOSSES' FKOM' SALES  OR  EXCHANCEST  tSmTOPERTir  TTmERTHMTXUPITAL- 
tSM  Inafr<acti«n  Ml) 


12.  P«^lai(liwl«l*»»iwH>^ 


II  (a)  30.7,o<a«tLnt-tefnirifitlltiMO09trfh«m>. 
M.  ^A^j^^lIfoaairpUEaaDUt^^ttSZ^^ 

46.  Tai  MMtt  O  •  ket  bhrtea  a^l^^ WM 1 M 
aakr  hna14«  linalS.  i  lHww*  ■•*»lMgK«>*< 


lon|-(mn  capital  low.  on  fine  2  (t).  caMr  lim  Marfaa 
15.  .fKhertr  a  the  pitiaX'fEnUr  u  ^Jtai^^.■0^^^) 


\^sm- 


^^5Sr* 


2sr 


"^saiLial 


$ 


\uA  uat  ^amtai  laaa)  (jMaf  aa  Oata  10  (c).  pat  I) ■ — 

Vafc  lit  i,.mrtt.  fitlmltry.  m  hiMinat  nlmUmM»  la  yaM  <^  a)V.  V  f"*—"  if "»  ^f  l*i  MM  a<l  ibi  ^afa 


/r 


ni  uex  M(iuirtt  h  )aa  Mkr  'ian  iy  porcAaie,  up/a/«  /<%  **«-  ac(i*a^  . 


Schwluh  H.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  IJ.  14,  IS,  1*,  17.  AMD  U 

ri*** 

1.  I*»N* 

^±=:; 

S99J  3<iiMiul«  a  Attaaluid 

1 

1 

" 

•- - 







Set 

...lul.  I.     NO^fTAXABLE  INCOME  OTHER  THAN  INTEREST  REPORTED  IN  SCHEDULE  B.     (S«  liwlraetton  C) 

_^ 

Seh«duU  X^FjCPLANATION^OFj:REDrrSja>IMED  IN  ITEMS  SX  AWD  M.     (S—  to«trMctton«  0»»*  »»> 


(1)  P«raon*l  Ex««tkpftftoa 


flingle,  or  married  and  not  living  with  hus- 

buid  or  wife _. 

Married  and  living  with  hutband  or  wife- 
Head  of  family  (explain  below) „. 


IZ. 


.JQO 


00. 


.lAjtl.OP..-J»»l»flo.«.of_J»«l«Ml.j^  I R^..^ for w^     '     ra  7*«rt_old,  BO  oihar 

■by.»if««   ImmII-Y-.. -Yjin  Dumii. „ if  over  H  ymn  M  _.rf..lMBgflrfea  


Jfci.  M.  r.  -Un  Oa— . 

IftettMBt— 


It.. 


.JOQ 


Sch«duU  K.— COMPUTATION  OF  EARNED  INCOME  CREDIT.     (S—  Inatouctton  »0 

00  If  r— >—«■»■'■■■ 


(I)  ir  row  >>■>  lltcowM  1*  •3,000  or  !•••. 


■  only  thto  part 


Net  income  (item  20,  page  I) 

Earned  Income  aedit  (10%  of  net  inoane. 
above) 


"i:tJ2K73?S?Sl?W^ 


Net  income  Gtem  20,  pui  I). 
ea«ilk(IO%«( 


Earned 
irlO%el 
if  analer,  bat  ia  Mt 


10%  of  Mt  keMa.aU«ajwydMT 


■ctBtai 

VMMi 

tsm.. 


..'..   M.tOi 


1^121 


1 .  State  your  principal  occupation  or  profi 

2.  C^eck  whether  you  are  a  citizen  E  or  a  rcMdent  alien 

3.  Did  you  file  a  return  for  un  prior  year?  _Xm , 

was  the  latest  year?  .llSaL.  Tow{)kkCoDectM''t  ctteawuit 


•cnt? 


.JaA.Aat!tlaM^. 


Itfamta 


QUESTIONS 

(i)  Pknoaal  iiiiMitiim  2  fay.  Ammi  thtnon   Wl,tSQ» 
(()  Collector'*  «An  t»  wUck  it  «w  tml    IdtB   inCtlSi 
&.  Check  wttether  thia  reton  «m  prcpMta  oa  tbe  caih  B  «r 
aeenial  O  baait. 


n,  wiiat 


4.  Are  item*  of  income  or  deduction*  of  both  hurfiand  tod  wife  in- 

cluded in  thi*  return? Jh) 

5.  State  (a)  Name  of  hutband  or  wife  if  aqiarate  return  wa*  oMMk 


7.  Did  you  at  any  time  <iiain«  ytm  tnaU*  jmg  own  dncdy  <r 
ndirectly  any  (tock  of  a  f  orci^  camratioB  ar  a  penonal  liol4> 
ing  company  a*  defined  by  ttttiim  501  «f  ti»  latemal  l^veri* 


mg  company  t 

Code?    (Anrwr  "yw"  or  "ao") 

i*  "yet."  attach  «t«te—«wt  m^fmnd  by 


(If  aaswet 

n I 


AFFIDAVIT.     (Sm  InatrucUon  E) 
l/wc  iwcar  (cr  aArm)  that  thi*  rctwn  Cmcludiag  any  aceeaapanying  ichedulc*  and  atataaMat*)  ha*  baca 
be*t  of  my /our  knowledge  and  belief  i*  a  true,  correct  aad  waiytftf  return,  made  in  food  faith. 
Internal  Revenue  Code  and  the  regulation*  i*sued  ia>der  authority  thereof, 


Sub«Tibedand.worntoby(^..f^^.2.<^^.e^fe^ifefc2^  '       ^/^* 
before  me  thi*  .J.Jt:....  6»rfl.  ..^^^iif^^rJi^'    ml 


■adtotha 


3- 


Mf.    (Sm  lukadtaa  E.)  »iw  *i  wIb^  ■  aaa  la  •■«  *  If  i*  •iai** 


AFFIOAVrr.    (Sm 

nm»B— t^aiaiiJhry— fcy  —  «th» 


I/w«  (wear  (or  afirra)  that  I/we  prepared  thi*  return  for  the  penoa  or  pcraon*  naoM^ herein  and  Aat  tha r^mrn^fdjfm^* 
ring  tchedulc*  and  atatcmenU)  i*  a  true,  correct,  and  oam|ilete  lUtement  of  all  the  ioformatMa  iii|iiita|  tfea  las  MH^*  ■■  I 


panymgt , _       . 

or  perton*  for  whom  thi*  return  ha*  been  prepared  of  which  I/we  have  any  kaowledfa. 


Subscribed  and 
cf 


to  before  1 

.....  m... 


!tfai*. 


^ 


: : — i>^ 


I» . 


CONSOLIDATED  AIRCRAFT  CORPORATION 
LINDBCRGH  FIELD.  SAN  DIEGO   CALIF 


uhtbd  statks 

L  ItCOm  TJ 
FORM  lOiO 
n&B  1940 


iibiviniAL  itcam  tax  rbtdri 

y  FORM  lOiO 


C.   A.  TAipUSEI  AB  «AIDA  V.  TAI  DD8BI. 
t999  POinBTTIA  ERI7B,   SAI  DKOO,   CALIFOBIIA 

SCMlDOm  A 

BZPUiAnow  or  fgmSfVSSS  aid  ircomb  cladbd 

II  ITBI  1 


1  - 


»lltaW4  Aircraft  C«rp,. 

Tlaairgji  n»l4,   ten  DtofB,   Cal«  -  droaa  S«lary 

i«ro  I*iw«tfi»»  T— hal»«l  last.  •  Urcotor'a  f«* 
Lm*  0«lif  •rai*  QteHployaaot  XaawvaM  t«x 


112.442. SO 
10.00 

$22,462.90 
S0.00 


■zpunnoi  or  VBKTmv  am)  iiccm  cladbd 
n  xm  • 


•  •  mm  AM  MCALfmi 

»r1liUl«  1m,  r«gfUtj  M  hmt*  akMurs 


•*  lor 


I  8,«C0.1t 


I1M.00 

IOQ9OO 

lO^OO 


•atiiMr*,  mgfUM 

■■pPMuMaB 


n,4U.OO 
T4.tf 

M«00 

u,rr 


M0.00 


ll.SM.OO 


lJMf.Ot 


|S»liO«M 


«!•••• 


Jtjit. 


.li 


» 


CONSOLIDATED   AIRCRAFT  CORPORATION 
LINDBEROH  FIKLO.  SAN  DIIGO.  CALir. 

UIXTSD  niTBS 
IIDITIOUIL  IKOMt  TAX  SBTUM 
POBM  1040 
TSAR  IHO 

C.  A.  TAX  DOSBI  AID  VAIDA  Y.  TAI  DDSBI, 

teea  poibbttia  oluk,  8ai  diboo.  OALiPciunA 

SCaiDOLg  H 

nPLAiATid  or  oMdncn  etAUBD  n 

ITBB  IS.  14.  If  ftaA  It. 


XTBI  IS  •  OORRIBOTIOMi 

S«a  Dl«co  Pii— iiiltj  QMst 

iTBM  14  •  nrmsTi 

Baak  9t  AasrlMk  ast* 

■altlMr*  Ifttlcaftl  Ink.  aortckcs  om  «MUiac 


•l,K0.00 

TIO,00 

♦l.9T0,00 


Xm  IS  -  tAZBSt 

8u  DUfo  C«a(fe]r  pMTSMftl  n>fW»/  I      40.St 

BaltlMT*  rMl  •■t«t«  ««K  S7S.0S 

■m  Tork  pwaoMd  Isdm*  t«x  4«fi«UM7 

MMSMiBk  tw  im  Tf  .81 

C&llf»rala  pvrsoaal  laMM  tas  f«r  19S9t 

«Lada  T.  Taa  Domb  I  Sl.n 

C.  A.  T«a  Dm«b  M.U 


P*4«r«l  t«s  ••  aliik  taMii 
UJalU  C««afci7  OMb      . 
O^y— —  Clvk 

UJolla  iMoh  ft  T«ad.a  Clt* 
Burinrc  CltA  tt  AasrlMi 

AftaM>U»  llMM*  pUtM 


104  .OS 

10.80 

7.80 

8.80 

8.88 

k« 

8.00 

•  1S.1S 

U.Tt 

M.8T 

IIH  18  -  OOBR  OBMCTIOM  IVTBOUZID  R  UVi 
Lt  f%«  -  Xm«,  9t  Amtmi 
fiM«  im  MMMctlM  «ltli  «traM«  if  4OTkU 


FORM  1040 


(A»<iur'«  SUi^) 


UNITED  STATES 

INDIVIDUAL  INCOME  TAX  RETURN 


1941 


^^SiSr^J^SSSSSSStfff 


miKiiytm 


For  Calendar  Year  1941 

^Dd^id 


<P»  t  ^  iht  ihm) 


ntlMT  NAMB  AMD 

_...iL..J 

Zfihfl  -fPlaaattlA 


■tmn    D'tarn. 


.  *■.-!  INCOME 

I.  S»l>b«iBdatlMrcam|MnMtMn>arpcnon«lMmca>.$2a»&ai<.37    $      30.00 
L  Diyidnk ^ 

3.  ktar«<aB(«>fa|U(lepiMit*.iMta^«tc,| ..:(l) 

4.  htenit  ai^Tu'  ■«y*f  ofati(fttiaat.  dc: 
(.)  Fi^lM4i)^Mk  A.  $. :  (»)  b«.  Sd.  (0. 

5.  R«tU  and  roy^hiL.  <^.. 
i.  Amuibct  


rmo  T,  I.  4i«D  t,  BBLOw  (ANB  rAoas  I  A5IO  «  nsD  nor  aa  coMami 
imiaai  lov  matu  inoomb  com  tuaaaa) »  iLOomoN  to  rrsMa  abotk. 


7.  (a)  N«  ibort'Ura  fun  from  tale  or  achanfc  ol  capital  aacU.    (Tm  MiIiIi  rx. 

(t)  Nat  bBt-<«f»  jaa> (or  low) frci  »h or  aadtanfe c< capital  awtti.    (rk«a*i**r). 
(c)  N«tpia(ofloa)iiaBalca(ac)iu«tafprapat7alWti>iaca^Mntt.     (PMSAiMiQ. 
1  Net  prxi6t  (or  km)  from  buuoe«  or  pro^cMioo.     9mm  MaMi  l«. 

^itate  total  raodpta,  fnan  line  I.  Sciieduk  K  t— ) 

9.  laeaaa(arlaai)froaiparta(nliipi;  &(ludar7iBeaaM:aiidatW  iDeaaa.   fftasMirirfiO. 
It.  Total  wtamtia'tMBm  I  to  9._ _ 


11. 
IX 

13.  T. 

M.  LoMai  fnan  6rc  itarta.  Jiipwreck.  or  otW  caaaaky.  or  tilrft. 
IS-Baddite.    aai*bM.MC) 

14,  Oikm  JtAaetiant  tt^tanMJ  by  law.    OvhtekaAiAACt. 

17.  Talal  imAmiinm  in  itana  1 1  to  16. 

11  hfa  mtami  Qti  10  maw  itan  17) H<— IjmIt  aftT  tramfagrtt  k  »t  a0t 


iJMC 


to 


JJgnaXTTATKm  or  TAX  wlf>.W( 


»«aa 


26.  NarMl  taa  (4%  a<  ilM  25). 

27.  Surtax  oc  itara  21    (»»l  n   il    ») 

21  Total  Citan  26  plui  itaa  27) 

2VTotaltai  o*- >-»>•*.  iiMybn— 


It.  Nat  ■CMM  QlM  18  afao^c)— ,$_ 

II.  CMitbr4ipiaai>bT  'i,^ 

22.  Bahoea  (Mvtas  Dct 

2).  Lmk  itaa  4  (a)  aUvfL-Jt 1. 

»    I  111  Mil-<  .  t.»[,l,<OO.iJ 

M.  Balata  wbiact  to  aormal  tax- 

l/«e  iwaar  (or  ^nn)  that  iJm  ratwn  (iiicludMi«  any  acaanpaosnnt  altadula  aad  lUtMMDUp  ha*  baa 
ta  lb  bait  a^  ■nr/ow  knowtedge  aitd  belief  if  •  tnic  csrract.  and  caa^lrta  ralwn.  nade^ 
pwiint  totha  Intar— lR»<«n|^G>d«apdtherr^ditiwiiiiwd>ld»amhcri^  '        "^ 

a^enbid  aMl  npom  ta^v    Cr.^  j^^ag_-4^fefefc*-at,^ 

biiora  ^J^  j!±^..^Ml  d  .;Z>^^?^:.r^,  l»t^^ 


li^aMt»-^«flr^l    llt»>^rrfOia» 


It.) 


I thb. )*!.«> (.1.1*  IrviMXFjib^dpi'  WMhMarf 


(J^u  Aut  7.  iMi. 


t  OTIMI  POaON.  THE  tfmtfTT  OH  rMX  4  MOST  ■  lULUUM 


/\ 


*^  % 


SalMrfuU  A.— INTEREST  ON  GOVERNMENT  0MJGAT10NS.  ETC.     (9m  InatruetlMi  C) 


•I— Jal>«>»l«Ju« 


(4  OWkII'II  cf  >  StUr.  TtrriUrir.  or  poJitital  lutaJivuMr  Umi*. 

d.«r  Um  DMInct  o<  Colu»t».cr  Umlo^  Si4tci  i>j»ras>a«a,   '  } 
K  OktikbaMHaad  pna>  b>  Mmc^  I.  IMI.unda  Kcdenl  Fwm 

Lm*  Act.  a*  iMW  (urji  Act  *a  unoxM 

M  ^I'i  •         •<  LW«1  Suta  immd  aa  or  Uon  'hiIiiIim  I. 

ffft  Ti  1 1 1 1  'rf^JmTTnmiitnm^Zi  fi^ik^  C^rtii^'al 
I   ■■-   ■        '       ^1        -    "     "  '    '"'* .. 

M  tWii'  StaMt  S*Tk(i  boxk  uaj  TnM<«7  Bond*  iMi»d  prior 
lalfcRkl.  mi 

^  gyipliga,  ^  ilwiBUlitiw  ti  the  UmmI  Suta  (other 
Am  ahfi^liaai  M  bi  nportad  in  (t)  «b<»*)  iMucd  prior 
to  Mv<k  I.  IMI._ _ 

i^  OhMM^  «  ikan  tummf  m  F<4vU  rnrinai  Mid  lou 


IIIIIIIIIIBII        II 


•Itlllll 


An 

Al 

Al 

Al 


TiM  (f  «.  i»»  «  («)lph»  ')- 


iiiiiiii'ii 

iiiiitiiii 
iiiiiiii 
iiiiiiii 
t 


10  (t0^6mm  'wm>i  «■  m  Jtm  Mutb  I.  1MI,  bjr  i)m  UytU  Stela  ar  ngr  (taKjr  w  imtiiiMitihy 

r(««>»— »tw  ■>«t.tMitf4(a>«fft  I)      


Anvil.  ,>.<>i««M 


3eh«atiU  B INCOME  FROM  RENTS  AND  ROYALTIES.    (S—  lntx»ctU« 


ScbMiuW  C— EXWJWATION  OF  PCDUCTIONS  CLAIMED  IN  ITEMS  lljjil.  U.  14.  U.  AND  U 


ni»w>  I 1.  r  III   I  I 


D^-EXPLAWATIOH  OF  CREDITS  CLAIMED  IN  ITEMS  »  AND  «1. 


SSh, 


^k§t.  mimt^mitl  kmih^ 


JtrA^JU.Z^JMXLLuu  a— 


£00l.  aO-L-Hatbtf. 


ly  ■iftt^.MiMid*..T.«-T«Ti  Thwwn. 


^T<««t«ii 

II         «r» 


.12.. 


..40Q. 


QQ../' 


86  y*ftrf  old  -  ao  otter 


attymn  86  r»ftr|  did  -  ao 

■a«ti«  ji!..jaippart. 


E^-COMFUTATIOW  OF  EARNED  INCOME  CTIDIT.    <■-  hWww««»  H) 


•  ^•il»i»n- 


(»%«l  ■» 


I  (■«■>•  ik«»IUH>~. 


N«  iMM*  Ola  Ul  pie  I) -:— 

it  Ml  iMiHkite*a.^iriMF«iMHliiMilB. 


»11g|M*M|Mg.- 


1 i4*oa:  .jQQ 

. Jbuaa.o/k 


.l,.m.so. 


fclMiiw^fciMiMnmnn  I   ii  JToaitfil-— — 

g  Kvirf  aM*  rf  i^ivw ■ono.  Rt-praMBL.. 

7  TIS^M  |M>  -ZBfiL^/^Lih  COator-.  .A*  M  k  «» 

La;  Amal— «  Calif, 


QUESnONS 

i«^m4  is  *•  Mval  ym 
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CA<i^ifc»i»a<Aii  — — I  !<!■  Ihciliii^  al. 


■■  hr  cvrat  Ml  mr  rmm 

Kll   IIIMIII  11       •  ■     ■-■-•■--  ^—^  -'  -       II 

_.___fl**«MiidiM^    |Upirt«ditaMBi«iMn«a     j 
t^im4.pimU    in         III   II 
7.  py  I—  iMiiii  *Bhi  *> ImHi  1—  "^  Mi*MMi  !■ 


DETACH  PACES  I  AND  4  IF  NOT  USED 
Schadul*  F.— CAINS  AND  LX>SSES  FKOM  SALES  OR  EXCHANCES  OF  CAPITAL  ASSETS.    (Sm  InMrwcttw  T) 


-rjg^  'jH ;;[, 


SHOKT-miM  CAPITAL  GAINS  AND  LOSSD— ASSETS  HELD  NOT  MORE  THAN  11  MOWng 

t 


100   I. 


Ml 


T«ul  t  AmUttnn  cipiul  ffut  or  lew  (mUt  in  lia«  I,  takmn  i,  «<  tunuiufy  b«low). 


U>NC-TEUI  CAPffAL  GAINS  AND  U»SO— ASSBIS  HELD  KR  MOia  THAN  U  MOIfhlS  lUr  NOT  RM  MOa  THM  M  MONIW 
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LONG-TOM  CAPITAL  GAINS  AND  LOSSES-^kSSETS  HDD  RNt  MOM  VVM  M  MONIHI 
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— 

'     /il 

m 

Toul  Ml  leiif  una 

-^..-1^-:-  -.1—  / :-■■-■■■        1--.      .                   J    llfl     )     

a 

I 

SUMMARY  OF  NET  CAWTAL  CAINS  OK 


lN«pfa«h.«>tat 


(■M  «  Ha  7  («)L  M>  ■••■Miiil 
«  pia  ■!■«■  ■  oiaa  5) 


ntulmtUitUmatMmmmimdmttmmitmJd), 
HP  1,1— t«<pi»itl»  J— awl—S). 


tsuii'iidt. 


COMPUTATION  OT  ALTIRNATIVI  TAX 
n  If  ifOTi  iMd  a  aat  lit  tmn  et^mi  §mim,  ami  l*mm  B,  yi^a  1,  aaMaA 
If  ywi  karf  a  aat  l«»t  f  M^lfai  iaa*.  mU  awck  laM  plaa  Itm  O,  | 


I.  NrthcaMClMllLpi^l).   0«laMnictMa7). I 

Z.  (.)  Nnlia»lwir.»itilpia(i>i«7tfXn^l). |L  t0.6UI^6, 


lM2a»L  (hth«mti>7) .Tl 


AD-I. 
i.  Crafit  hr 


7.  UKlta4(4.Mil 

1  E— Wlaf  aidh.<r— a^rf. 


diE-laE-4  0>I*M.7 


t ^ 


»-^U«flfi2}&    NLN«.ll..(4%rfbi«)L. 


«-iZJblB» 


.JUfiQ». 


<4il>MUM0hi  Wfhihi  II)l. 


•  Dt. 


IX  M  »%rfaill    mil  iMiilphOHtrffcil 


laa 

n 

tD-.««*W 

<  11  mil 

4,eM««A« 

'ftrttitir 

TSScvisr 

bi^a' 

-nwrtf- 

f 

t 

t 

f 

t 

1 
i 

1 

T.ldart*fai(.liiO(-«--ili-7MMil) 

• — « 

•  Rwnininc  half  net  long-term  oi4>ital  (ala  oIbI—^  tgr  wife* 


T,  T*a 


I 


9 


rmuB* 


mom  wusaaaaon  pROiTasiow.   9- 


:0)l 


I.  Tatil 

COST  OF  GOODS  SOLD 

(T.fc.-i<»t— ■  ■^■.''.'-^" 

L  laT«iHT«tbi|inM«<y«" 

4.  La»r _ 

i.  KUtvwl  wd  Mvl>> 

4,  OlbveMtiOlaiiiKlMlMr)..- 

7.  T««»l  J  Sm«  2  to  6 

L  Lm  MiMUrr  •»  «n<i  «<  y" 


OmCR  BUBINES  DeuunoNS 


e 


II. 


14  Um  (<9i>i-  W^)- /-- 

II  BmiiAtttiiimt'^-^-'^ 
\k  D^iiiiriw.  it  I  I     an 
17.  n 


»)- 


II  Tatal  W  bM  It  to  17 -- 

n.  T^  iliaa  9  «iJ  «• 

2*.  tUmdt(mUm)am\wmm1mmif^-<»^^r^*^ 


». r- 


~  ■  -nrM  AMATIOH  OP  DtPUCnOH  POK  POMCUTIOW  ClAIMP 


X 


,, ]  iiiiifAJwiiii  1  111    -y--' "T^l^. 


rfaifei 


<>.■• 


j3 


(VI 


•fprt,-^      iiSL     »-?:S    ♦•,*»'•  "l-     8.  Co.tor    8.  Oalnor     S.P.r-  10. 


/) 


B  fllM.  CoBMUditkad 

««-«»t«,ok  »/V»<T/»/41  ♦80.178.79'^         #5.000.00     l26.17S.79         60       ^12.686.88 

>     ■  •  ^       5/  ^J?  -        j  *>'»«l-«  "^  20.703^6*^    9.668.07         60  4.829.04 


78 


/I 

*/90/Z7  *       )     •#2M.M  1,000.00  7.223.66  60  3.611. 

»ot.l  ii*t  loBC-tM«  oapital  gain  or  lo««  $42,056.42  t21.027.70 


60 


\9f^ 


ITOI  1  -  IKOOtSi 

Ooosolidated  Airoraft  Corp., 
LliMlb«rgh  Plnld,   San  Diego,   Cal. 


U    :Vti)   STaTSS 

Ii.DIVIUUai    II  COU:  T/OC  kSTUWW 

FORi,  1040 

YBAR  1941 

C.    A.   VAN  VVS¥X  AND  'nAin)A  V.    VA):   WSSti, 
2668   Pull.Sl^TlA  DrtlVE.    SiU-   IISOO,   CALIFORl.IA 

SCHEDULE  A 
KXPLAliATlON  OP  CtUO'JTlUl.S   iuD  IIJCOIX  CLAIM!!) 

li.   ITHli  1 

? 


OrosB  Salary 


Hlraeh,   Idlienthal  k  Coaipany  -  Consulting;  Sonrioes 
(Finder's  Fee  -  Rohr  AircrRl^  Oori).,    Snn  Diego, 
California) 

Aaro  Industries  Teohnicn.1  Inst.   -  Director's  fee 

L»«a  California  Unemployinent  Insuranoe  tax 


5  31,255.00 


8,319.37 

10.00 
?  S9,b!l4.3V 
30.00 

Z  39,554.87 


SCHEDULE  B 
SXPLAI.ATION  OV  "ULUUCTIOICS  iUiD  IKCOUE  CLnlUED 
Ii:  ITOi  5 


RSI  •  .  UR8  AH)  KOTALTIBSi 

■orthlll.   IxKs.  royaltv  on  square  shears 
Sxpanaes   (Col\nn  S) 

S  trips  to  Los  Anfeles  at  $50  each  -  $150.00 
Square  shear  aocotmtinc  serrioe  100.00 


i     4.961.92 


250.00 


$  4,711.92 


fiectal  froa  dvelllng  house  at  107  Upnor 
load,  Baltiaora,  Iterylaad 

OeprMiatlon  $1,425.00 

Repairs  14.25 

MslnteiMUMe  tax  26.50 

Lecal  fees  27.60 


$     1,455.00 


$     1,493.26 


L088 


38.25 


1*     Had  of  property 

l^lliac  bo«M  at  107 
Jlpaer  Bd.  Beltlaore, 
ItarylwMl 


t. 


OepreelatieB 
allonble  thle 


'2.  Dsaar 

ao  quired 


1990 


KZPLUUTIOV  OP  DEPRECIATION 
COUnOI  3  OF  SCHEDULE  B 

4.  Depreciation 


S.    Cost 


6.  7. 

6.   Remaining  Estd.   Estd. 
allowed  prior  yrs.  cost Life     Rem. Life 


128,600.00  $8,650.00 


$19,960.00         20 


13 


ll.42S.00 


cr 


Gl 


U..ITt.D  STATtS 
INDIVIDUAL  IMCOkE  TAX  KETURK 
FUiO.  1040 
YEAfi  1941 

C.   A.  VAN  DUSEN  AND  k*Al,T)A  V.   VAJv  DUSEK, 
2668  POIMSETTIA  DRIVE,   SAll  DIEOO,   CAUFOKhJIA 

SCHEDULE  C 
EXPLAJ.'AnON  OF  )-';DOnTIONS  (TUlli.ED  IN 
ITSKS     11,      12,      13,      and   16. 

ITEM  11'-  CONTRIBUTIONS I  / 

Su  Dl«co  CoMDunity  Chest         ^  i  250.00 

Brltlah  War  Relief  "'  15.00 


Ttm  12  -  INTEREST  I 

Bioik  of  Anarioa  note  $  509.45 

Baltlaor*  Natloiuil  Bank,  nortgAge  on  dwallinc 

houae  750.00 


ITM  13  -  TAZESi 

San  Diago  County  Paraonal  Property  Tax  I     73.77 

San  Diego  Light  Poat  Tax  2. 56 

San  Diego  Cou.nty  taxea  on  property  at 

2668  Polnsettla  DrWe,    San  Diego,   Calif.  369.25 

Real  property  tax  on  property  at 

107  Upnor  Road,   Baltimore,  Maryland  494.50 

California  personal  inoone  tax  -  1940 i 
Wanda  V.  Van  Dusen  |3l0.07 

C.  A,  Van  Dusen  310.07 

620.14 

Pwdmral  tax  on  elub  dueai 

LaJolla  Country  Club  •  8.24 

CuyuMtea  Club  7.92 

U  Jolla  Beach  &  Tonnia  Club  6.M 

Baakera  Club  of  Aaerioa  2,U 

•"—-^  24.8f 

Fo4«ral  AdBission  tax  on  aiiis^ant  tiokwta  6*00 

iutflBObile  lioenae  plataa     (4  oars)  70.28 

TralMfor  tax  on  aale  of  soowitiea  12»20 


265.00 


1,259.45 


1,671.80 


XTBf  16  -  OTHB  DBDOCTIOIS  iOTBORIZS  BT  LAWi 

liMiibership  foe  -  laat.  of  iMroaautloal  Solonooa  10«00 


\v» 


Tw— ry  [>inrtMinl 


..TErsVTTES.,.     .'--"•■— 


im  tayiDtftflNCOME  id  return    1938 


H..  XtJU(J  '        (It 

eot.  Wo 


INCOMES  OF  MORE  THAN  $S,OW  FROM  SAURIES.  WAGES, 
INTEREST,  ANNUITIES,  AND  FOR  INCOMES  FROM 
OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 


For  Calendar  Year   1938 

ipmm ins.  aJ  aM 


^♦bwf  200gOg 


.inr 


(fchw  ftijMh^  Tlwi  Rl— .  R— <  lh»  iMtwdJi  CarWdiy) 


A.ff, 
*1 


•  OlWf—  PLAINLY  (Mm  I 

VJbM*--'?*- 3?ML.Diui«a 

lilt  DrlT» /' 


(D»  —«  im  itnM  i^M>t 


JAN  31  1940 


.:^ 


Nil  i^a  (»  mm)  b«B  Mb  «r  «eiMii|i  «f  prip«t)r  atlMr  dM  c^itel  MMto.    9^ 


•*  u 


mmiOSm.^,  ,li,  i  Md  m...  ^ ...»  |  T'._.,.,—     "j ^  "-^   ,^ --  '— 


SZ^JL****-^!"^* » 

'd«>uctiaM 

in*  5,  13.  md  16 


NATION 

or  DCDUCTK 

*  "-  -  -    1  .t 

yt*  FOR  Dtm 

ECIATION  CU 

UMED  IN  SCh 

EPUtM 

7.  r  I-    1  i 

*:^^B^ 

— - 

1 



t      

t 

1 

,. 

:::. 



■i^ 

It 
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S.h»»luU  K.— GAINS  AND  LO.VSKS  IKOM   SALKs  OR   fXtllANULS  OK  CAI'TTM.  ASSKIS.     (Se.  In.lru.  Ii..i.   Iin 


Ml.  Il>«  )W  j  M.  Ai,  >  » 


.||...>.U..  .11...  ,  t.  r..,.„  !..,(... „ 

•I  I.)  ..». .  ....u....  «  pl„.  damn  ?  .<..n.„ 

■  i.«  «  M»cli  I.       I'>l  >  (ikIiih  m  an.!  M 

1911  N.|,r.l„l.  1) 


SHORT-TERM  CAPITAL  GAINS  AND  LOSSES— ASSETS  HEU>  NOT  MORE  THAN  IH  MONTHS 

t 

*           \     *  -■■ 

t 

....     / 
/ 

1*             

1      

100 
100 
100 
100 

..     1 

» 

I.   ■ 

■•    '      1    1 

■/ 

"■■■| 

Totil  nrt  ilwrt-tcm 

upil*l|tiii 

iir  loM  (enter 

n  line  1.  columr 

l< 

f  •ummiry  UUw) 

t 

U>NG-TEltM  CAPITAL  CAINS  AND  LOSSES— ASSETS  HELD  FOR  MURE  THAN  II  MONTHS  BITT  NOT  FOR  MORE  THAN  24  MONTHS 


166*1 
|«6» 
!66ti 


LONC-TBUM  CAPITAL  GAINS  AND  LOSSES— ASSETS  HELD  FOR  MORE  THAN  24  MONTHS 


)     

t 

$           1 

S          1      $      

vt 

r 

v> 

v\ 

1 

1.. 

50 

Total  Mt  Ui«-tcnn  capital  lain  or  loot  (tntar  in  line  2.  « 
SUMMAi 

lumn  2,  of  MRimary  below)... 

1 

tY  OF  CAPITAL  NET  CAINS  OR  LOSSES 

1  N«  (U*  or  loa.  lo  b>  likm  IM* 
•c<.y.lli.«c.iI,.Ml0.lWTC 

V  Net  |4in  or  ln«  to  b«  ttktn  into 
inatHli>fl" 

4.  Total  M<  loin  Of  loM  to  b»  ttkrn 
into  occeunt  tn  reluoina  2  onj  )  J 

Cm.                             Um 

Gun 

Lm 

Cui                             L.« 

lUl  net  ihort-unn  eapital  fain  or  km  (enter  aa  item  10  (<), 

1 i...    » 

t 

1 

NoMthaa 
.                                     allwaklr  (Hm 
» laatnMlMi  10) 

«al  net  lonf-temi  capiul  tain  or  loae  (enter  at  item  10  (i). 

1 L '» 

1 L. 

$ L. 

L... ..!.... 

I  (Ac  family,  fiiaciarjf,  or  iutinu$  rdalianiklp  to  you,  tf  any.  of  purcha$€T  t(  any  vj  the  akoet  ffcmi; 
ry  tf  tht  aiott  Mam  ittrt  at^ini  hy  you  clhtr  than  hy  purchau,  txplain  fully  how  acquirti: 


COMPUTATION  OF  ALTERNATIVE  TAX 
(To  b«  MMoA  only  In  th«  cm—  of  «  n«t  lonc-frm  cnpltnl  fin  or  lo— ) 


tiKmMGtaD2D.pattlX. jl 3^407| 

Net  luinlaim  caiiitaJ  lain  Citen  10  (i).  page  I). 

NetUr««»caprtalloi.O««nlO(*).pa«el).... | ..IISBS 

inafT  net  income  Oinc  I  miaa  line  2  (a)  or  line  I  plut  _    ea*k>* 

fa>2(i)) _._,^.  $ 3^585^7 

.  (FRMnSckadule 


ila.  (FroaSckati. 


t*e2(W.. 
:Pa«mle 

yleJ-2! 


ban  (iiBtai  net  iBcaaae) 

\u:  laNnal  on  Coworameal  oUiaaliona, 

I  otc  (Sai  loilnKtin  2S.) 

I     Earned  iaoonacradit.  (From  Scheil- 
•iUK-larlC-2) 

^te  tubjoct  to  normal  tai.. 


kkodulo  C— CAINS  AND  LOSSES  FKOM   SALES  OR   EXCHANGES  OF  PROPERTY  OTHER  THAN   CAPITAL  ASSETS 
(Soa  Inatructlon  10) 


lyNormal  Ui  (4%  of  Itnc  9). 


11.  Suftai  on  line  6  (See  InMructjoo  29) 

12.  Partial  laaOtne  10  pit*  line  II) 

13.  («)  30%  of  net  lone-term  ctpiul  gain  (10%  of  line  2  (a)). 

(i)  30'~'cofnetlon(-termcapitallaa>(30'~„cfline2(i)) 

14.  Altcmativr  tai  (line  12  plusline  l5(e)or  line  12  muitM  line 

I3(*)) 


72 


25 


12l49 


65  21 


15.  ToUl  normal  t>i  and  turtai  (item  30.  page  I)  .    .J 

16.  Tax  liability  (if  a  net  lonf-term  capiul  um.  on  line  2  (a).  I 

enter  line  14  or  line  IS.  whichever  it  U>e  Icwer:  if  a  net 

lonf-trrm  capital  loaa.on  line  2  (i).  enter  line  14  or  line  .c  {  o  . 

15.  whichever  b  the  frater).  (Enter  u  item  51.  pa(r  1)  '  $........     .0°    ^^ 


4  Com  or  otiwr 


I.  Exponoo  ti  Mir  ond  tool 
^iioal   lo  ocqunilioi.   m 


1   CoaiorUr(<oluvil 


i  TaUl  t  lain  (or  loea)  (entar  aa  itam  10  (t).  pay  I)-.. 


*  Un  family.  fiJuciary.  or  iutlntu  rtlathntlilp  h  you.  If  any.  ef  purckater  cf  any  rf  U>*  aioet  iUmi: 
^  y  ff  Urn  akoH  tarn  u^t  ociuirtd  by  you  alim  than  hy  purekatt.  txplain  fully  hou  acquittJ:  


3 


i 


es 


n 


*,kit,»M  H^-artJMATtom  or  ococcnows  cvkiuko  m  mtm  a,  K  H,  ml  n.  urn  m 

U£C}  BftskBrs*   '^lii^b  .1*12;  a::^    A»'olla  ^oimXrj  Zlut.  r^t^t   •*'*^ml  »-^  • . . ^ ~-. 

>t»r  tic;»t«  .^.s^j  *ctai  »r,49     ._.    _—_-._ : 

ms^ss'^-.  ':>^u:#;-  fjr  ire^  13»  Jl*.  lT*^iWl  U 


Q)  of  ;<r»o«*l  •XTtloc  elaiaed  by 
C.  A.  Va£  I<ua«B 


Ota.  ».  pi«i  IX-.            

1 

.   1  EmmI  let  Bcxae  (not  Mr*  dsa  $I4J009)       $ 

4,150  S9  . 

IM    M*   (»%    i<    Mt    iMM. 

1       1  Nft  meami  (Aam  20.  p^  1) 

4«ait  w 

,. 

.[^  \  EaniJ  u*  ckA  (lt<-(  W  oniJ  X  boM 

MtU 

J 

1      «    •«    ■'■II.  iiUve.   1  hiii   i>  MMMt  ■ 

1       imIb.  krt  4i  m  nMf  k.  tka  Um        

laawrifi...  t^ct  u,  «yek  d  *m  mm  ;  ^.ja.  '•tL.JjiJui.t  f f  now  1 

■  «  acoa*  «r  aMidi^  «  brta  mmm  M  •»»  »-  M^nctiy  lay  atoci  erf  i  for«^i  corpocxtjoB  or  »  pcnaaal  MA> 

b  t^  retmrni    (Sk  iMtrwtiM  A)— .lA ___  g^  ,  im^iiiij    u  defcai  b*  •ecUoo  «2?     (Aar-w  'y«i"  « 

Wi<  kw^wU  »^h  i  »  iipMi«i  f»tw«  WM  mmit:  pm-  "m")      .    Ic  ,.- (If  um«ct  it  "ym."  •ttac^  K^aMi 

—ptifc  g  Mgr.  6mmmi  dwr— :  irf  tW  (Ultdor't  I  n^ani  by  latnjetw  M.) 

Armuvrr.   cfc*  Uin    ti  i  n 

«w  (tr  Armki  dM  tki  !*■■  (iMdalai  lajr  wtaapMqnBi  irtiwtiiri  Mid  fUKmcnu)  \mt  ben  fi»ww»<  br  ae'm.  tmtk  to  ikt 

MiJ  caapieu  ntwrn.  akdt  ■  food  futk.  (or  t^  Unblt  ra^  MAted.  pwnMot  U  ih* 


kaowUgi  Mid  ^lAd  ■  t  b«,  omct. 

S  ^   1931  Md  tk>       I   l<      I      MMri  M^ 

---«tob,JXAd 


■ ■  k   ^   W    .MB    to    WiM   •   BipV  "l 


(I  «i  b  •  pM  MMB  (Ml  M4i  br  «rtX  a  m^  I 

br  bA  I   1    i  ad  -^    k  ^  b> 

tv>  k  ntark.  t  Bit  b>  >Ma  b  bf  I 


ArrtDAvrr.   (Sm  ummtin  r) 


>«r  («  iAw)  tW  L««  pr«pu^  dai  rctorm  f«r  tkt  p«r—  or  pcnesi  .Mtod  Ivc*  Hid  tWt  cKe  return  fwrhifca  mn  moBmrn- 
iiMm  tad  *iHMiti)  ■  t  trac  cornel.  Mid  CH^pkU  *ifit  W  »■  tW  ■fiiriirinii  ra^acta«  Ok  aKonc  Ua  Ubdky  d  ikr 
'MM  i«  «4aa  dM  rettn  Im  Um  pi^iiiJ  4  abdi  I've  U«t  My  hmtiiV 


m_ 


..+ 


C8 


':.    \.    And   '.aniia   V.    V"n    Dusen 

Ho-^nnai  nation   Of  Tl,e    I-.c  ore   Assigned   To    .^unda   V.    /un   Dusen 
•    In-  T-.e   i  i  rs  t  Aner.'^o'J   At; turn  >'T  The  Year   lOSQ. 


I  tans 


Total 


C.    A. 
Vnn   L)usen 


iVandR   V. 
Van    bacen 


Lneonei 

1.  Gross    salary 

Deduct  nmount  excluded 

ReTi'iider  -   sp.lary  subject  to  tax 

2.  Dividends 

8,  Rente  Bfi'  royalties 

9.  Loss  fron  business  or  orofession 

10b.     Net  lone-tenn  loss    fro-n  sale   of   capital   assets 
11.     Oth«r   incone 

Total 
Deductions  I 


115,205.04 

(1)  0,666.05 

4,244.00 
925.13 
294.64 
361.70 

(2)  1,500.00 


;   3,2i59.49        $   3,269.49 
2,122.00  2,122.00 


15.  Contributions 
14.  Interest 

16.  Taz«8 

17.  B»d  debts 

18.  Other  deductions  authorised  by  lai 

Total 
Remainder  -  net  income 


462. S« 
147.27 
175.68 

750.00 


4«2.S7 
14T.27 
175.86  I 
750.00 


',10,711.61 

%  5,355.81 

L 

h 

355.80 

(          50.00 

1,249.99 

163.92 

750.00 

190.00 

i          25.00 

624.99 

85.43 

375.00 

95.00 

$  1 

25.00 
625.00 

78.49 
376.00 

96.00 

$  2.403.91 

$   1.205.42 

.198.49 

1  8,307.70 

Z  4,150.39 

4 

4 

,167.31 

NOTES • 


(1)  This  amount  Includesr 

Salary  earned  during  the  seven  months  taxpayer  was  absent 
from  the  United  States 

California  unemoloyment  insurance  tax  of  \%  on  $6,605.03 
of  salary  earned  during  1938  while  taxpayer  was  in  the 
United  States 

Total 

(2)  The   $1500   represents   the   fair  narlcet  value  at  Kebruary  23,    1938, 

of   15jO  shares   of  the  coTmon  stock  of  Aero   Industries 
Technical    Institute,    5245  Yfest  San   hemando  Road,    Los 
Angeles,    California,    received    in   consideration   for   serving 
on    the   Board   of   Directors   and   Executive   Connittee   of   that 
corporation. 


I  8,600.01 


86.06     1 


'fH 


M 


if 


CONSOLIDATED    AIRCRAFT   CORPORATION 
LINDBERGH   FIELO    SAN    DIEGO    CALIF 


V  ir  r   .TAT  ;. 

:•       :  U'.i    1  c    •   T/u  .-  TV  •■ 

, Y  XT    19M 

C*   A.    .an     <ia«o  And  -at,^   ^,    <ar     uavn 

KpUnatlo  Of  D»a«i»tioo«  ^  Ula»d   ;-.    It^aa    13,    14,   17«  and   16 


U 


■il^ 


,  latoTMt 


tMftl 


I««  IT  •  IM  MMai 

ttM«llM«lkU  alMk  f«r  ITiO.00 
4M»4  Mkjr  S,  1918,  r««*lTM 
trm  4,  I.  Urtter  cf  Swt  di*c», 

••U  Acril  U, 


1%M  It  • 


••  ft  rwidt  af  akMBM 


T««al 


Total 
.     60.00 

I  8T4.99 

576 ,00 


«-  •   A* 
^  ui     ua«n 


2&.00 


HO.0D 
f     VKM       I       96.00 


•ndaV. 
•or     uaap 

2e.00 


a,I4B.»t        ♦     «4.99  t     62b.00 


I     T60.00       i     376 .00  I     37S.X 


•       10.M 


T«%al 


I       98.00 

n.tfo>oo 


CONSOLIDATED    AIRCRAFT   CORPORATION 

LIN081X0M   riCLO.  »AN    OlCSO     CALIF 


■riHEO  iTAni 

TIAI 


Trauurr  Dtfutmmit 


U£.Li    iw^J^'-'^ 


FORM    i040 


UNITED  STAT 


Snrtn 


1938   INDIVIDUAL  INCOME 


1938 


Audiiar  •  Suaiyl 


iH 


FOR  NET  INCOMES  OF  MORE  THAN  tijm  FROM  SAUUtlES.  WAGES, 

DIVIDENDS.  INTEREST,  ANNUITIES,  AND  FOR  INCOMES  FROM 

OTHER  SOURCES  REGARDLESS  OF  AMOUhTTS 

For  Calendar  \ear  /f938 

m  imd  jm  hc|Ha| ,  1938,  m^taiti 1 .  1S9 

(Itfaw  fwptim  "Dm  Ratii.  Ili—i  th*  lMtnirti»m  CiMtj) 

T*klJ«l**>Ub(l*ifh*ii^lmMi>;w«MidM«hta*a*iU**frf*i«M 


s 


PBINT  NAME  AND  ADWIgM  PUUNLY  (Sm  toMnMtiMi  ■) 


•venuncnt  obli 
putncrthip*,  *; 


3  ' J  INCOME 

StkS^mnpcnMtion  (or  penMMf  lefviec*.    ffip  fcUMa 
vidcndt..  "'' 

}.  Intcrot  on 
4.  Intcrat  on 
).  Taxable  inQercat 
i.  Income  (or  loiaV 

7.  Incu^pttfuiii  MudiirMa.    VmtUkmdi/^it      )■ 

B.  Rnb  and  royakica.    (Ti^  a>UM>  o 

9.  Income  (or  loaa)  (rom  buaineai  or  profewion.    9i«b  iitii  h  l».... 

I.  (a)  Nat  rftort-tarm  fain  from  lale  or  OKkanfC  el  capital  ataata, 
CI)  Nat  laof-tcra  gain  (or  loaa)  from  lale  or  aekanfe  ol  cafiital 
if)  Net  gain  (or  loaa)  from  mJc  or  esckangc  at  fupwty  othw  than 


I.  CdMr  inci—a  (nduding  meane  (i 
L  Tatal  inaaHa  in  itm 

I.  Cantributiona  paid,    g^r  hiii  u  h) 

i4.  iataatt.    (i«^BSi^^W__.._ ,_ _.._.„ 

J.  Taaia.    ffi^hhii  lit  m>. _ „.. 

k  LoMaa  from  fir*.  itarm.aiiip«rack.ar«liMraMHk)r.arliHit 

f^  Bad  Met.    (E*w.ha*iMiif) 

f^  O^Mr  dadttctiona  autkornad  by  law.    dN^otii  MM). 

p.  Total  deducbem  in  itama  13  l«  IS 

1.  Nat  jncat  (ki  \1  mimm  itw  If)    :  MtJt.  ia».CBW.ag.JairtM>da..iuiAA..TML.nHM 


COMPUTATION 


TAX 


I.  N«  incoeaa  (iua  »  ab^X- 
L  Lm:  Pcraenal  aiamptiea. 

L           Cradit(erdcp«daiUa. 
»i   n  iA>-». 

^  Balance  (aurtMi  nat  inrnmi)  . 


$.lalM..QP. 


Mil  HI  »f  I  M^ 

Earned  incanM  credit. 

I  K-l  m  K-]>.. 


.juie  ..aEL 


anb^act  to  noraaal  tea.. 


$.^a»40Z. 


.l^ifiQ. 


1. -i^afii. 


/ 


.IZB. 


<- uaao. 


ai. 


as 


I^Ner«alta(4%«fila«2y)- 
29.  SMTtasaaiMmM.   •» 


30.  Tatd  (im  B  piM  Km  29) 4^^  I.  .. 

/^  l«ii(apilalffkarUa.«(«EnaliS£r   ^ 


81.  ^     A  F> 


31  Lt^:  lacooM  tM  paid  at 
SS3Ti»irit)._... 


aa..ll  34.  Balance eftM  if  Wi<M I 


33.. 


•M«r  afiTa.  pmST 


ORMlM  hiB  mM  *DUPUaTE  COPT"  mmI  U  flad  ««k  Mi  ml^mU  i 


di««u 


■'0 


SctwduU  A.— INCOME  RECEIVED  FROM  OTHERS  CONSISTING  OF  SALARIU,  WACF-I     FFES.  AND  OTHEII 
COMPENSATION   FOR   PERSONAL  SERVICES.     IS»m  In.lructior    I  -«^__«».^ 


Touirfc«luiiw2iiiiiiMitot«l«<tolun<ii4(ciiterMit— l.pmD 


ach«duU  ■■— INTEREST  ON  COVERWMEWT  >OBLICATIOWS, 


It)  OtJialioM  (jI  •  Suu.  Ttnitory. «  politic*!  wbaiviMi  fkmml.  m  ik* 
pSTtrict  li  CnlmiAii,  «  Uy>W  &«*■  I   iiii  

(i)  Oblifttioni  uMMd  und«r  Fnimti  Fwa  Lm*  Act.  m  laUv  wdi  Ad 
u  uDcndad 


(c)  OU>t>tioM  of  UiitMl  Suta  iMMl  «i  m  brfm  liiliatg  I.  I«I7. 
(/)  Tnuury  Notct.  TnMyry  Kk,  uti  TtmrnMy  CmiStntm  d  li 


(«)  UnitMl  SUi«  S«vin«i  Boadi  ud  TrMMT  Bm* 

(j6  0bli«*uoM  of  iimniiiiit«litiw  W  tin  Ihitcd  Ufm  {m^ 


oUit>Uara  ta  be  raportad  in  W  *h**«). 
(|) Total  (firttf  M  itcw  5.  pm  I). 


i.  A— ^— dM— JWlt illwdiMf 
jpwtf  aMlfirUMM*  lAw*  J  Mclk  «1A^> 
Um  Sk>  MMH.  IMU.  pMar. 


ETC^a»^i>«tei»ctf«ii  t^ 


—  >- 


iiiiiiii 
iiiiiiii 
I II II  in 
■aiiiiii 
I. 


SdMrfiO*  C 

:.— INCOME  ntOM  REim  AND  ROYALTm. 

1.  KMWpi^ 

•V 

X*— 

<.:.S:tt., 

lM«v^ 

'■££!£ri? 

t 

f 

f 

t 

f 

■  EnUnation  of  Muction* 

ti^iiMil  in  columiu  4  uid  5 


a«h»*ito  D—wMirii'  WK  Losa  nou  umomm  on  vmanamom.  9m»}mumm^imm 


EipUnatiaa  fi  didurtioni 


'nv 


a«lw4ul>  E— «XFU^T10M  or  DBHJCnOW  rO»  BKHMOA' 


ICMvdteki* 


^jajjftr 


•^JSS^ 


s:(U 


^arbra- 


^.> 


Scl>««i<a«  r.— CXmS  and  tOSatS  from  sales  or  exchanges  of  capital  assets.    (Sm  ltMlruMl«i  !•) 

mmm  W  Mb      1.  Pm  ■■>■!> 


:x2t:»L 


nr. 


^    "*— 


SHoiT-nni  oniAL  cum  am>  uMan-ASSEn  hba  not  mom  than  m  months 

t 

— 

V. 

» 

— 

t. 

t _ 

m 
i« 

100 
IIW 

1. 

» 

._. 

UMCnm  CAPITM.  OMM  «N>  UllWI     lillll  WU>  KK  MORE  THAN  U  MONTHS  Mff  NOT  KH  MMIE  THAN  M  MONTHS 

?* 

1. 

$..^ 

$ 

$. 

$ 

MS 

} 

5L.  _. 

/^ 

/ 



MV 

u 

bONB-nni  CAnriL  cams  and  umses-assbts  hbj>  m  mom  than  m  months 

k, 

$.   __ 

t 

$ 

$ 

t _. 

SO 
iO 

» 

f 

r 

1 

p 

T«ritll^lnii  ii>>il ^ «r >»(■<»■  fa Z.«»>|— 2. «<—»ryb«law)    

$ 

.-«. 

amOOARY  OF  CAPITAL  NET  GAINS  OR  LOSSES 


IN«*^ 

V  U>  to  U  uk«i  ■• 

V  N««y.«ha»U«kBiM> 

«TMyM 

I- 

f. 

- 

1.  O  1  ■    ll 

—_>  U_ -4_  II.  ^^ 

,,..,,.. I,.m^ji_aj,» 

itfaii 

C«a 

u> 

Cm 

Lk' 

Gate 

U» 

ta^  1.  MMM  ^  ^  Aw«  m  mIimb  4). — . 

t 

t 

i-.- 

.„ 

t.   . 

». 

!!^'% 

|.T*Jtli^l—  ri.il.l-i.«l»(«*«»il»IO<«V 

1 , 

t 

1. 

%. 

t -.. 

«... 

OOMFVr  ATION  OT  ALTIXNATIVC  TAX 


&  Ma  Imm  ^  A  W  iV- 


%M W*linii     ii  Iph^wMWLmilX- 


•  '.      tain ^. J.J  -r  ■■  ...    .,__ 


a  >faii  tallica h—i) 

.n.  Owl  I  i_&r 


I       3.407 


Sk 


J2& 


I     s,ssa 


NlNmd*>i(4%i(liMt)_ 


II.  Satvakii  (S«  hrtmlM  S>- 
llPMillMqMlOfiabill) 


rflH](4>- 


^^         lion 

11  Ti^  mmI  M  ai  tiMB  OtaB  JIL  fM  1). 

iiT«h>«iyq«ti  ■!  II  iiilvSLihi»<.x 
•iTSm  «  fa.  iTSLw  b  Z7b«r.  i  • 


G^— GAB«  AM>  U)«n  nWM  SAU*  OK  CXCHANGIS  OT  PnOHDrTY  OIMER  THAN  CAPITAL  AMCTi 


■» 

On 

b 

iH-iHll  in 

s 

.-.^ 

Vf\       111* 

~      Mi 

^Jtrit"ir 

=^gf 

blSiliS 

^_                  UBMWi   1  n 

-^-rt?- 

B- 

f 

f 

f 

f 

f 

K 

H-' 

' 

' 

tT-ii-pr<-«S1— '•^'•Wrpil — '—^ . 

» 

~ 
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.  H.— KXPUlNATtON  OF  DUHJCTIONS  CLAIMED  IN  ITEMS  IJ.  14.  I>,  U.  IT^ANO  11  

fly^tforni »  p*rs.QxuiI  .ii;;:one  laji..a:;..x;^U.  -u-.IjjiJ,— ..H<1.7.|  -.iB^Brfcl  ■tAX..Qfc  ■j-luii-luoti--  ii^nrnifn. 

_SB.-tbPft<i!»r. . tickets. .ifc»50^*.otcl  .'.'.'.*dj — rr-. 

Ji«*..ftfti;er*fcnjiu5  uc..Ldi.xa.M..i:or  itbas..l2^..2£,..12^..Mtid.3A 


I.— ttOW-AXAMJ  IHCOMt  OTHEW  THAN  INTEWEST  REfOirriDJN  aCHEDULE  »■    (S— l( 


HL 


SrlwAiW  J.-«XWJU<ATK)W  OF  CKEDITS  oAlMED  IN  ITEMS  n  AND  O.    (%m  ln«teuctl«w  a  m^  M) 
(1)  > I  ■■iliw»lllii  II  OB  CrmMt  tar  Dniii«l»U 


9m^  «  aMmcd  and  not  Ihrinf  with  kui- 


12 


.1^450 


MWnsd  MM  BTiBf  Wini  MMOMld  OF^^VC. 

Hn4  if  (MMb  (mvIm  bda»X 

\fi   (tl,450)   ofj>er80nal  ?'te''.;;;tiqn_claiaed 
Jfel_h\il5.^.l«.4*...ij«...Afc../.aa..tu;>an 


.1^0  n 


RcMon  for  Mipport 

if  over  18  yean  old  . 


Sct»«<uto  IC.— COMWJTATION  OF  EARNED  INCOME  CREDIT.    (8—  UMtwictloii  H) 


N«  boM  Gt«  3B.  Ml  l)._..._ 

EMMd  MM  en*  (10%  if  Mt 
»ba»t) 


EammiI  net  income  (not  more  than  $14,000).. 

Net  inconw  (item  20,  pate  I) 

Euocd  incfloe  credit  (10%  6i  tanti  act  iBcane 
m  art  iacMBC,  above,  whicheTcr  MBaaBt  ii 
■uBer,  bat  da  Bot  eoier  lea  thw  t300) 


3.269   49 


AmASlI 


3.I.. 


326   95 


QUESTIONS 

Housev.ifo 


I  Omk  vkatW  jrea  ar«  a  dliMB  Q  «r  a  rwidwt  afiaa  Q.     y 
9m  m  yvM  ilaa  a  ratnni  far  IIm  pratadBic  T"*  ^  wnacii  Com^v  • 

lAaa  •••  it  Mat) t/ii  An£ft1*ffj   ^y^lfi      — 

4  Ar«  itMBi  of  iacome  or  dwhytiani  oF  both  hiaband  and  «nfa  ia> 

duded  in  this  retwn>    (See  Inatruction  A)...Ba. 

y  ftata  Baae  of  hiaband  «DaifB  if  a  icparate  return  «a«  Bade;  per- 
if  any,  ckiaaad  thawea;  mi  tht  Callactar'* 


to  wiach  it  wat  wnt  C.A.   Van  Duaap.    PersomJ. 

6.  Qiack  whether  thia.rctum^wai  prapared  on  the  caah  H  «r 

aeouainbaM.  ?*•"  ^f  pefsonal 

7.  DU  y«y  .Taiv  tiiia8W>^&>^  VW'An.  diraet),  a, 

iwircctly  any  iteck  of  a  fara^  carperatioa  or  a  pertooal  hol^ 
m%  eooapany  at  defiatd  by  lactiaB  402>    (Answer  "yet"  or 

"no") la (If  aMwcr  ii  "yaa."  attach  tchadida 

raqunadby  laatnatiaa  M) 


ArnOAVrr.    (Saa  kHtraaHaa  F) 
|N«  awaar  (or  afirai)  that  thia  retwn  CifhiiJ"!  -V  McaMpaagriat  ichadula  and  rtatawawri)  hai  baen  ftaminad  by  ae/ua.  and  to  tho 
Wt  <f  ■gr/wr  fcniiiiUdi  and  balaf  a  a  toua.  canact.  Hid  eaaplala  i«t«m,  wmi»  m  good  faith,  for  tha  tamble  yaar  (tatod.  pursuant  to  tha 
Hmmk  Act  «f  1936  and  tha  rcfaiatiaM  iMad  Miar  aathoritjMhmaf.  /  )/     ,  )       /  J       I  jH 

hrfoia  iM  thia   .  Jll  ...  4^  5f  JMasJL^. m.<?  ' 


(■  M  b  a  IMtaaa  (art  BS^  Ipvrt)!,  k  Ml  ks  4^ 

iSar  If  S»  mmt  isaaN  *s  afca.    I  arit*  a  bs*|» 
faa  *■  Min,  II  aart  U  sawi  to  If  U*  «»sms.) 


AFpmAvnr.  atm 

(lllM»raa»»asa^M.<l»yfcn— latapawMfcsldhii^ 

V^  TT.^*  •*™'^  *^  ''^  PWP«»^  this  rataaa  far  tha  person  ar  piii 
.  irhi^M  aad  sUtanita)  ia  a  traa.  canact  aad  r  iwpirt  i  itafmt  af  J 
«  Ptntm  for  whoa  ihia  rotura  haa  baas  prapand  if  a^Mh  I/wa  bva  aiv 


andthattharat—Qadadhtaay  imi 
raipactiac  tha  ineaiM  laa  BabiSty  of  tha 


aad  awwB  to  Uiat*  aa  difa . 


■  ^*7 


# 


f  ^if>—  tmnm       ^11 
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LTJITED  STATES 
INDIVIDUAL  INCOME  TAX  ££1UBV 
YEAR  1938 

C.   A.  Van  DueipAnd  Wftnda  V.  Vsn  Dua«i 
5736  Aaaryllii  ^rlve,   3m  Dl«go,  C>llfoml> 


SCHEDULE  H 
IxpUnatlon  Of  D#duetioM  Clal««d  In  It^ai  It,   14,   17, 


18 


Itgr  ChMt 


It«B  13  -  8*a  Divgo  C 


It«i  14  -  Interact  paidi 

Bank  of  Aaarioa,    int«r«st  on  not* 
B«ltlMoro  lational  Bank*  Intoroat 
ea  aortfnfo 

r*tni 

It«i  n  -BU  Mbtsi 

UMollootlblo  dhMk  ftr  |ttt*00 
«nt«4  Wmj  6,  19M,  rMotrM 
fna  J.  H.  X4ithor  of  ••■  M«g*« 
Cftllfin«U,  in  r«|WBt  af  tm 
OUan*MI*  oenyo  mU  April  U« 
IBM 

ZtM  It  -  OttMr  4**MtioM  antlMlMA  \r  Ian 
■irikonklp  foo  -  Znotltnto  oT 

Aoromvtivnl  tolioo 
Um  or  ««•  MBtka  rMtal  mi 
r»«Mwii  «t  UU  fwiMii  ItiM*, 
•m  M«c*«  e«>lif  •rmi**  moatsi 
M  n  r»«il%  of  abMsoo  froi 
tko  aid««4  ttatoa  oa  bnoiaM* 
Talal 

TMal 


totol 

♦  iO>00 

•  sn.Bt 

8T6,00 


LJ&iS 


c.  ▲. 

Ton  Du«<a 


tu» 


♦  tu^Bt       i  ewooo 


LJESa      JUOSsSI 


\     f     WKtt        if     ^HW; 


^■MtaaMkiOi 


■itHMHiMMMih 


i 


(^ 


A.  Van  Dusen 


lUrvli 


i^i 


jmr  MM  IMr 
,  0«  A*  Taa  Amm* 


utter  •*  lafcMitw  •f  tl»  «rta  BMvk  10,  !•■•. 
•f  ^d«h  is 


•f 


G.  A« 


•/• 


Aif«fttf% 


PORM  10«0 


fig  MAY  8  li^ 


UNITED  STATES 

RETURN 


WyWIWOIgaFlJOM  THAN  IM»  FlO^ 

oim  aouHzs  ucardless  op  amowis 
For  Calendar  Year  1939    ^"^ 


AMD  AMMUM  PUUMLT.    Cta^ 


VhMiufe  A.-1NCOME  RtCEIVED  FROM  OTHERS  CONSISTING  OF  SALARIES.  WAGES.  FEES.  AND  OTMU    '^*" 
.^.     -.-  roMrrNSATION  FOR   I.FRSONAL  SERVICES.     (S^  Intt^rtlorTn  "I"** 


Totd  'l"*'mmJmmmtfitlalami,  4  (, 


t 1 


^ 


■^■^INTEKEST  ON  GOVERNMENT  OB|.1gaTIONS^^TC.     (Sm  ln.tri.ctl—  C) 


tNMEWT  OBjLlGATI 


■*  °*liT'"**  "^  •  *"••■  ''"•ntin'.  "  ptbtKtt  ■ubdiv.uon  thma/.  or  tltt 
tiora  mmmd  imim  F«lnl  Ftrai  Lau  Act.  <r  ladw  ncIi  Art 


(Mi^tMw  <<  IhMW  Slaia  mmt  m  m  brfx  '  ■-     ■      I 
Tr»My  Nmm.  Timmt  Bli.  MrfTr«MT  CaSataTrf  li 


to  h,  npmruA  m  (I)  ifam) 
t  Tt«J  (■«»  M  if  5.  p«tt  I)  „ 


Sch«duU  C— INCOME  FROM  RENTS  AND  ROYALTIES.     (Sam  iMtryctiM  ( 

1  Otk>< 


4m45 


a«lw4»h  D.— fKOFIT  (PK  LOOB)  FKOM  ■USiHtSS  OR  l>ROFE3SION.    9m 


COrr  OF  GOODS  KLO 


II  I  I  I  ^ll 

KkftiMiOtaMiUb-).. 
T««il<faM  2 1*  0_ 


fc«  D 


■  *i|ni     II     !.■)■<     l.«>,>»A«lll^«liW 


OTHER  BUSINESS  DEDUCTIONS 

M.  Sikha  mt  mduitd  M  TaW'  (^  HI  < 

oapaatMa  hr  ynntl). 


n. 

II  ?•«.  « 

IXLm«(«I 

K  MMii 
IS. 


E) 

M'  Rat  rapwi.  ud  mW  ap«M  ff^ii  M^ 


17.  TanKfaMlOtolt) 

II  T<*d  iUHcboH  Oia  *  »U  fa.  17).... 


■liMtian  cl  liwfartioM 


»*Nw,wfc<«U»)(h.l»i>t»H)(«Htiiil»ll>^OL. 


L-OtytAMATlOW  or  DtPUCnOW  POK  DtWUEClATIOH  ClAIMEP  IW  9CMEDWXS  C.  D.  F.  Alg 


JLJ?r5£A 


^ 
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-.AINS  AND  LX>SSES  FROM  SAtXS  OR  EXCHANGES  OF  CAPITAL  ASSETS.    (Sm  InatractkM  10) 


;  i>u<>.4..»«i    I  i>.i>>^ 


M>  Ov  v«r   tun^  y 

SHONT-TUM  CAPITAL  CAINS  AND  LOSSES— ASStTS  HtU)  NOT  MORE  THAN  II  MONTHS 


__ _ S ...  $ $ I  -.  » » 


ToCaI  net  »hort-t«rm  ctpiul  (ftin  or  lou  (enter  in  line  I,  column  ).  nj  i 


.  Lrlow) 


too   1      .... 

1 

100  .    

100  

100 

1 

LONC-TUM  CAflTAL  CAINS  AND  LOSSES— ASSETS  HUi)  FOR  MORE  THAN  II  MONTHS  IVT  NOT  POt  MOM  THAN  U  MOrmg 


-?-- 


*/.. 


I|-. 


l66H'  ... 
l6«.l... 

I»6;,L 


LONG-TERM  CAPITAL  CAINS  AND  LOSSES— ASSCTS  HELD  FOR  MORE  THAN  U  MONTHS 


, _ 

•;::...!.:. 

1 

...1 

Ml 

SO 

so 

.... 

...J. 

so 

Tatel  It  lom-tcrni  ctpiul  $»«  oc  low  (tnttr  in  line  2.  caluma  3.  al  tunuav)  btlow) . 


SUMMARY  OF  CAPITAL  NET  CAINS  OR  LOSSES 


M  Ml  dMt-«<rai  o^iul  ^ar  lam 
itmm  u  itaa  10  («X  PM<  )•  »mmm» 
•  ^  dwvn  in  ceuMi  S) 


MmI  Ut4<nn  upiul  lui  or  loM  (c^  u  itOB  IO(iX 
jip  I.  tawunt  of  lain  or  low  ihowa  in  coliana  5) 


It.  Nm  ^m  «  loM  to  b*  Ui«n  wto 


t  N«<  |>ir>  o.  10-  lo  kf  Ukn  M0 

•ccounl  h«aB  pvtnrr*h'P»  and  "m^h^w 

Uuil  lunk ' 


N«Mtt 

■■i»rtlr 

ll  H  II 


t. 


it  t$  family,  fiJutiary,  tr  Uuimu  nialhnskip  !•  gen,  if  any.  of  purchaser  tf  any  of  Iht  abate  Uetm:  _.. 

m^ij  At  fliox  Itam  wtn  ac^Oroi  by  pmi  aUttr  Ikon  iy  purdtate.  explain^fully  hou>  acquittd:  

COMPUTATION  OF  ALTERNATIVE  TAX 
(T«  b»  u— a  «nly  In  tb«  c—  ol  ■  n«t  long-t«rm  capital  inin  or  Iom) 


f<«tacaM(l*MiV,p*«il).  (S«  ImtructioB  10).. 
[<)  N«  lonH«a  ctpiul  fun  (iUn  10  (iX  P^  I)... 
n  Nn  l<ar«m  c«|Ml*l  ka  Cua  10  UX  P*fi  IX... 


.iuiMtuiailwv).pMil) 

OMbifT  Mt  iMmo  OiM  I  aiM  faM  2  M  or  fai  I  ptu 

li«.2(»)l    (Sec  Wurtioa  I0).._ 

i:  Pcnoia*!  nm^vn    (Fna  SrnoJuh 

i-l). - 

(FraaSdwl. 


.X- 


Cndklor 

ah: 

Man  (nvtai  nel 
Uk  iMratonC 

•Ic  (SMlmiKHn  2))^ 
umod  mromr  uouit.  (r  ran  SciiM* 

ukK-l  orK-2).  (SalaLlOX 
ihhieiubiMt  to  naranJ  In. 


$ 


10.  NonnJui(4%oflinc9) 

11.  SurUionlinci.     (Sot  Inatructien  ») 

12.  P«rti»l  Uz (lim  10  plut  line  MX-    - - 

H.  (.)  »1  oJ  net  lonf-tcrm  c*piul  |>in  (yi%  ol  line  2  (.)X. 

(*)  30  '^  o»  nel  lorn-term  copitil  Ui  ()0  f^  o»  line  2  (*))  . 

M   Alternative  Ui  (line  l2pkalinel3(e)arbDC  12  niauoliw 

I3(i» 


15.  ToUl  nomiel  lu  umI  wrtu  (itim  30.  p*^  I) --- 

16.  Tu  liability  (i<  •  nrt  loi«-(emi  capital  lam.  <■  line  2  («X 

enter  line  1 4  or  line  15.  whkheyer  it  the  Iomt:  i«  a  net 

lont-term  capital  Iom,  on  line  2  (i).  enter  line  M  or  line 

IS.  wtucherer  ■  the  greaterX  (Enter  a»  item  31.  pa|t  I) 


SdMduk  C— CAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES  OF  PROPERTY  OTHER  THAN  CAPITAL 

(3—  Inatructlon  10) 


ASSETS 


1.  KMWp^MF 

IDieti  liiil 

1  Cra.MlMprin 
(caMndpnn) 

rf  —pi il«  1  Ail 

Ufaiihl.  Itit 

i.  [W)mMI>an*IW««d(« 

<.  M«.h  1.  ni> 

(oiiUi.  «  Scli^Mi  E) 

1   CMi«l>-(c>k«i* 

$ 

$. 

% 

•-■- 1- 

*     -   - 



:::::.......i.... 

1 

Teld  Ml  win  (or  M  (enter  ai  item  10  (cX  po«e  1) 



„ 

n." 

'^ibt family,  fiJaclary,  or  huhmt  rtlaUaruhlp  I*  you,  <f  onir,  qf  purthattr  of  any  of  the  (Aoet  Uemt: 
li^tflkt  aUm  iomi  tttn  mcfuhoi  iy  you  rAm  Man  ly  purcAoM.  op^ta  /u/^  Aoic  ac^irtJ: . 


<(' 


70 


91  t^T*^  aiBjpUm.  i  tny.  ckimed  thereon  ..^1^50.00 
t.  ^*'rr^\"  •  T"  ••  '^^  k  WM  leiit  .l^iS.McAXsH^..  Cal. 
•.  VMck  whether  thk  rctwn  wm  prepared  on  the  ca«h  B  or 

Mcn«iai>MM- 
7.  DU  Mu  at  uqr  tiM  duraf  ytm  lauble  yew  own  directly  or 

Mrertbrany  ttadcfa  farayi  eorporatian  or  •  perMnaJ  hold- 

^5?"''^  "  *■■■•■  ky  ••rtioB  50l>    (AiMwer  "ytt"  or 

■**  /   .  ;■    .  — 9^  '~**'  "  "y*^"  •''•<''  •Utewent 

reqyired  by  iMTnKtieii  J.) 


!^  «pSi  iliX  ^;g^  -a  a^pim  rKf.  ■yfc  mw»odUA.fmtim  t«ii%  yew^Utedl  | 


punuuit  tothe 


iQ^y^^tJL^  *52L^,..«4i-^:.^^j2^^ 


g*— ***.—*  *'*'"'i"  Qw^lw^ —wet,  iadw 
■"  «  »mM  *»  "kn  tiw  ram  Im  bM  pniMrad  ef 


K) 


OArFIOAVtT.    (SmI 
fcriilr  — nfcwpaw 

At^mBorjerMtMiMd herein  and  that  the  return CuKluding  any  accom- 
WhThTwiir  *"T******  Kip**"*  the  income  taa  habUity  ci  the 


® 


r--^ 


CONSOLIDATED    AIRCRAFT   CORPORATION 

LINOaCROH   FICLO.  SAN  OIEGO    CALIF 

UVITKU  STATES 

mmauL  nccaa  tax  R£tuu 

rOSM  1040 
TUR   19»f 

C.  A.  TAI  DOSB  AID  WAVDA  T.  VAI  OOSKI. 

STM  muauis  mm,  ui  onoo,  CAurouru 


wauuLUim  or  hkpoctic  claiiop  ii  itb»  la,  I4  a»d  ig 


r. 


u 

M 


M* 


C.   A.  HAVQA  V. 

TOTAL       7A1I  OOSa       VAX  OUSBI 


I  M.0O     ♦    u.eo      ♦     u.«o 

I14U.4C       I  nUti         I     TZI.C2 
TM.OO  STS.00  STS.OO 


4.U 

l.tt 

t.u 

If.St 

i.M 

14.H 

KtlT.M 

•  UOt.M 

•  11M.00 

1     M.M 

1      !••«• 

•       lt.fO 

•tr.iT 

tM.M 

tM.U 

MO.M 

tT0,4T 

»70.4T 

10«.»1 

H.lt 

U.lf 

••« 

f.lt 

t4.10 

••M 

U.M 

.76 

.36 

.86 

.U.IO 

T.tO 

r.M 

10*tO 

••40 

••40 

T.IO 

1.M 

f.M 

I.tO 

1.M 

1.M 

uu 

1.U 

1.U 

».00 

t.iO 

1,90 

U.IO 

•.rt 

•.71 

iMnnj 

mi.it 

•st.t* 

1     10.00 

1.00 

•.00     / 

i.. 


<= 


•'.n 


FORM  1040 


UNITED  STATES*'"'^  li.Vi.oilQAT6:D         "-■ 

INDIVIDUAL  INCOME  AND  DEFENSE  TAX  RETURN     1940 


(AudMo't  Sunr) 

REVIEWlI 

UDIT  REVlfWr4v^?^K)fJ 


FOU  GROSS  INCOMES  OF  MORE  THAN  $5,000  FROM  SAURIES.  WAGES, 

DIVIDENDS,  INTEREST.  ANNUITIES.  AND  FOR  INCOMES  FROM 

OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 

For  aiendar  Year   1940 
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l<-INCOME  RECZIVCO  FROM  OTHERS  CONSISTING  OF  SALARIES.  WACF^.    FF.ES.   COMMir.lON*.  CONUSiU, 
ANDOTHnCOMPCNSATION  FOR  PERSONAL  SERVICES.     (Sm  In.iructlon  1) 


mtilrfwl— 4<ii*»^^ii^L^^I)■ 


fcfc^<^ih  %^-mTWUMT  cm  coywuaaun  obucatiows.  etc.  (s-  hmwmi«n  o 


'3ir 


■rf«llii».T«riliw.«Hlil  iliiim    i      l,«t«fci 

|Jc£5k«riMrfJM*MiiribB„ 

■  M  «*•  Mad  P^B  Lm  ibh  « «iB*t  i^  Am 


■rfttailiiiiilfirfwwKi  ilili  I  1 1 


/ 
I-"/ 


ISIItllllt 
ISIIIXII 

tllllitt 
mill  1 1 
$ 


Km.. 


Ml»— Mfca^tmUL- 


C-IIICOm  nam  mirra  awd  wotalths.  q-  i«.t»ucti«» 


iuICm 


i4«4S_ 


JtiktBJfiiJBfflLjS&Jifii^SSSL 


lOKHtOf* T'TW.    Owl 


mdk 


.>(0i 


rrfflMMrfl 


.:a» 


IMM«<*itai«ifipl. 


•iOhaatolL... 

i^««ii4«f|>r. 

!»Ml^»htO 


oTHn  KBOOB  omicnoM 

■Ifaa  iv  jwwdO. 

a  hl—tw>»i— htiliihiii 

llTvawl 

H 

II 

H. 

17. 

ML 


hSAiMiE).. 

m     Ciii»ii>*i«*»««»« 


W  0 ™_____ 


•. 


■*  iMMaia  «•  «itii4  at  «■■.  «r  ««  « 
IB  rf  MMiw  AiMJ  iB  Im  1^  K  at  17 


-tl 


rfMii«iMMihbMiti*ii|tM«riMA,   btBX'aXali'aivalMilii 


■irit  l^-«XPLAHATION  OT  PIWICTIOW  TOK  MTMCUTIOH  CUOOD  IN  lOnMUS  C  ft.  F.  AM>  C 

s^^^ 

i53 

'^S-'s^ 

^ffiS* 

'*s?- 

w 

w 

^«ar 

1. 

t 

t 

t 

f 
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-__ 
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Schadufo  F.— GAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES  OF  CAPITAL  ASSETS.    (Sm  ln«trucii«m  It) 


lUD^Y^ 


M^M  J.» 


1  C«a  •  U.<iil  1 


mORT-TIIM  CAPITAL  CAINS  AM>  UMSES-ASmS  HU)  NOT  MORE  THAN  MMOWnU 


1.      . 

$. 

_ 

1 

.... 

$ 

~- 

1. 

— 

m 
m 

tOB 
HO 

1         .    . 

TtuI  art  AifMmc^M  fife  «lM(ii««blHl.alMilrf«^MfyUlMr) „_ .._ 



UMC-Tim  CAPITAL  CAM  AND  UX 

MUPMMOI 

■  IHAN  M  MOmW  nr  NOT  R»  MOH  niAN  M  MONIHS 

t 

— 

f 

% 

% 

._ 

f 

— 

1 

— 

~ 

AA« 

UINC-TIRM  CAPITAL  CAIW  AND  lOMW-  I^Wl  HBA  KM  MOa  THAN  M  MONIHS 

• 

% 

A 

A 

» 

/ 

T«^«itlm \itMwk>m\miimmit^l.*Amm\^\m»l  tJw)- 



%. 

_,, 

WMMUCf  or  CAWTAL  WW  CAIf  0» 


wfSff 


&  Nitph  •  Ivtohi  hAm  hM 


L!tl::et£^rAtt& 


'ftiirrilre: 


T«l  Ml  iHHiM  M*iHl  ph  *  ha  (alv  ■■  iMa  WOll 


r(l)lf|M«lMrf*Mi 
Cqifr— lM<«—A 


OOMTUrATMN  OT  ALUMUTIVB  TAX 


\u,r»mi,* 


W  w* liliititi-iocftupi).. 


»w<iini—ii|iiiiiM»»ii<a,MHX 


•  MIl. 


Cmtiki 


ve^L 


t..l8Q(R- 


Emiih lii.  <ft— M 


Cmri 

diK-l«K4V0HktN). 


'.:JSfL 


t iMun 


JtJ»: 


t-JLUHiVX 


i(«%<IIm1|l. 


ll.lMMMfa*!     0»lillll    ltl»> 

a  PMirflB<h*»|lafaill) 

II  (4  »%iiMAh^iM  mliittifcOntrffcilW 


IV  Ti 


jMilZ  14 « ftn iTSLw b CIm  I •  HI 
G««M  ^M  h»«  ki  I  OX  •Mriit  M  «  b 
&  vIMotw  b  Ha  MIMA  OEmv  «  tea  )L  ■■  n 


•ilMauk  C^-GAOM  AND 


blhi— >.Xg^«fc«>l.—M 


nwM  >AtM  o«  jPfrwAHOtt  or  HwruiTr  oiibrinm  CAmMi 


'fisiW 


LOg.- 


I-X. 


_TaJMiph(«M(i*»a»N«ll«tXiigl)L- 
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SctiMiula  H.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  U.  U.  ir..  1(.  17,  AND  IS 


. rr- 

net  incofne  (not  mere  than  fl4,000).. 

Net  ineane  Oton  20.  page  1) 

EmmJ  iBcoBe  credit  (10%  of  caned  net  I 
or  10%  of  art  iocaac,  abort,  wtuclwrcr  ■_. 
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Commissioner  of  Internal  Revenue  95 

The  Tax  Court  of  the  United  States 

8  T.  C.  No.  47 

Docket  Nos.   5210,  5211 

WANDA  V.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

C.  A.  VAN  DUSEN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Promulgated  February  24,  1947 

FINDINGS  OF  FACT  AND  OPINION 

Held,  petitioner  earned  taxable  income  when,  pur- 
suant to  an  option  given  petitioner  by  the  president 
of  a  corporation  of  which  corporation  petitioner  was 
an  employee,  petitioner  purchased  from  the  presi- 
dent personally,  at  less  than  market  price,  stock  of 
the  corporation,  the  difference  in  value  of  the  stock 
from  market  value  being  compensation  for  services 
rendered  or  to  be  rendered. 

Raymond  M.  Wansley,  C.P.A.,  and  John  M.  Cran- 
ston, Esq.,  for  the  petitioners. 

E.  A.  Tonjes,  Esq.,  for  the  respondent. 


96  C.  A.  Van  Dusien  vs. 

The  respondent  determined  deficiencies  in  income 
taxes  of  these  i)etitioners  as  follows:  [93] 

Petitioner                               Year  Deficiency 

Wanda  V.  Van  Dnsen 1939  $    527.73 

Wanda  V.  Van  Dusen 1940  1,251.02 

Wanda  V.  Van  Dusen 1941  4,804.30 

C.  A.  Van  Dusen 1938  310.66 

C.  A.  Van  Dusen 1939  528.22 

C.  A.  Van  Dusen 1940  1,251.02 

C.  A.  Van  Dusen 1941  4,863.30 

The  question  presented  is  whether  petitioner  C.  A. 
Van  Dusen  earned  income  by  the  bargain  purchase 
of  certain  stock  from  the  president  of  a  corporation 
personally,  he  being  an  employee  of  the  corporation. 

Findings  of  Fact 

Most  of  the  facts  were  stipulated,  the  stipulation 
being  in  substantially  the  following  form : 

C.  A.  Van  Dusen,  hereinafter  sometimes  called  pe- 
titioner, and  Wanda  V.  Van  Dusen  were  husband 
and  wife,  and  were  residents  of  the  State  of  Cali- 
fornia throughout  each  of  the  years  1938,  1939,  1940 
and  1941. 

On  December  10,  1934,  the  petitioner  entered  the. 
employ   of   Consolidated   Aircraft    Corporation    as 
factory  manager  at  a  salary  of  $9,000  per  annum, 
pursuant  to  an  oral  agreement  entered  into  on  De- 
cember 7,  1934. 

The  petitioner  received  salary  from  Consolidated 
Aircraft  Corporation  as  follows: 
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Year  Salary 

1938 $15,205.04* 

1939  16,020.08 

1910 22,442.50 

1941  31,255.00 

The  petitioner  and  his  wife  filed  separate  income 
tax  returns  for  the  calendar  years  1938,  1939,  1940 
and  1941. 

On  December  7,  1934,  R.  H.  Fleet,  president  of 
Consolidated  Aircraft  Corporation,  gave  to  the  pe- 
titioner an  oral  option  for  the  purchase  of  stock  of 
Consolidated  Aircraft  Corporation,  which  option 
was  reduced  to  writing  on  December  10,  1934,  and 
was  terminated  by  written  agreement  on  Decem- 
ber 31,  1941,  said  written  option  and  termination 
being  in  the  following  words  and  figures : 

Consolidated   Aircraft    Corporation 

Buffalo,  New  York 

R.  H.  Fleet, 

President. 

December  10,  1934. 

Mr.  Charles  A.  Van  Dusen,     (Confidential) 

Dear  Van: 

In  connection  with  your  employment  this  day 
by  our  company,  it  gives  me  much  pleasure  to 
confirm  my  offer  to  sell  you  fifty  (50)  shares 
of  my  personal  common  stock  in  this  corpora- 

*$8,601.01  of  his  salary  for  1938  was  exempt 
from  taxation  because  received  for  foreign 
service.  [94] 
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tioii  at  the  })riee  of  $5  net  per  share  each  and 
every  month  for  the  next  ten  years,  (unless  I 
die  or  cease  to  be  an  employee  of  Consolidated, 
in  which  event  this  is  modified  against  me  or 
my  estate  to  five  years  from  this  date),  this 
right  to  hold,  however,  only  so  long  as  you  are 
retained  in  the  company's  employ. 

You  are  under  no  obligation  to  purchase  or 
to  hold  after  purchase,  any  such  stock  under 
this  offer;  failing  to  purchase  any  month  you 
forfeit  nothing  but  the  right  to  buy  that  month's 
quota  of  50  shares. 

So  that  you  may  get  prompt  delivery  of  any 
shares  you  purchase  hereunder,  I  will  leave  suf- 
ficient of  my  shares,  in  street  names,  properly 
endorsed,  with  the  Treasurer  of  the  comj)any  to 
fulfill  this  agreement.  [95] 

Until  I  further  advise,  would  prefer  that  if 
you  sell  you  do  so  only  to  or  thru  our  brokers, 
Hammons  &  Company,  120  Broadway,  New 
York  City,  (phone  Rector  2-4400). 

Cordially, 

/s/  R.  H.  FLEET. 
RHF-B 

It  is  mutually  agreed  that  the  foregoing 
agreement  is  to  terminate  on  December  _31, 
1941. 

/s/  R.  H.  FLEET, 

/s/  CHARLES  A.  VAN  DUSEN. 

Dated:     San  Diego,  Cal.,  December  15,  1941. 


Commissioner  of  Internal  Revenue  99 

On  December  7,  1934,  the  common  stock  of  Con- 
solidated Aircraft  Corporation  sold  on  the  New 
York  Cnrb  Exchange  for  a  high  of  91/2  and  a  low 
of  8%. 

The  price  ranges  of  the  common  stock  of  Consoli- 
dated Aircraft  Corporation  on  the  New  York  Curb 
Exchange  for  the  years  1932,  1933,  and  1934  were 
as  follows: 

Year  High  Low 

1932 43/4  1 

1933  12  1 

1934 12%  6% 

The  common  stock  of  Consolidated  Aircraft  Cor- 
poration had  a  par  value  of  $1.00  per  share,  and 
a  book  value  of  $3.55  per  share  at  December  7,  1934. 

There  were  574,400  shares  of  the  common  stock 
of  Consolidated  outstanding  on  December  7,  1934, 
and  R.  H.  Fleet  owned  261,481  shares  of  the  com- 
mon stock  on  that  date.  [96] 

The  total  number  of  shares  of  common  and  pre- 
ferred stock  outstanding  on  January  1,  1938,  and 
December  31,  1938,  December  1,  1939,  December  1, 
1940,  and  December  31,  1941,  and  the  highest  num- 
ber of  shares  owned  by  R.  H.  Fleet  during  the  years 
1938,  1939,  1940  and  1941,  were  as  follows: 

Capital  stock  Shares  Shares 

outstanding :  Preferred  Common 

January  1,  1938 23,708  574,760 

December  31,  1938 23,820  574,760 

December  31,  1939 23,820  576,160 

December  31,  1940 23.820  578,605 

December  31,  1941 None  1,284,244 
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Duriiio-  the  year  1941,  514  shares  of  preferred 
stock  were  retired  at  $55  per  share  and  23,306  shares 
were  converted  into  common  at  rate  of  two  shares 
common  for  each  share  of  preferred. 

The  stock  owned  by  R.  H.  Fleet  was  as  follows: 
Year  Preferred     Common 

1938 6,000  164,841 

1939  6,010  164,241 

1940 6,010  162,791 

1941 6,010  348,822 

The  petitioner  purchased  common  stock  of  Con- 
solidated from  R.  H.  Fleet,  under  the  terms  of  the 
agreement  set  forth  above,  as  follows: 

Market  value 
Year        Shares       when  purchased.         Cost 

1938  600      $10,653.75  $3,000.00 

1939  750       14,484.38       3,750.00 

1940  400       9,875.00      2,000.00 

1941  600       18,000.00       3,000.00 

At  all  times  from  December  7,  1934,  to  December 
31,  1941,  the  petitioner  was  an  employee  of  Consoli- 
dated Aircraft  Corporation.  [97] 

R.  H.  Fleet  claimed  no  deductions  from  gross  in- 
come in  his  returns  for  the  calendar  years  1938, 
1939,  1940  and  1941  for  the  difeerence  between  the 
fair  market  value  of  the  common  stock  of  Consoli- 
dated and  the  sale  price  of  the  common  stock  to  pe- 
titioner, but  reported  as  income  in  his  returns  for 
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said  years  the  difference  between  the  basis  of  the 
stock  to  him  and  the  sum  of  $5  per  share  received 
on  the  sales  to  petitioner. 

Consolidated  Aircraft  Corporation  claimed  on  its 
returns  as  deductions  from  gross  income  for  the 
years  1938,  1939,  1940  and  1941  only  the  salary  y)aid 
by  it  to  the  petitioner  for  those  years  and  did  not 
claim  any  deduction  with  regard  to  the  sales  of  its 
stock  by  R.  H.  Fleet  to  the  petitioner  during  those 
years. 

From  the  testimony  in  the  case  we  find  as  follows : 

The  option  was  given  to  petitioner  by  Fleet  as 
an  inducement  to  secure  his  services  for  Consoli- 
dated. The  termination  clause  was  inserted  because 
a  termination  of  employment  would  terminate  peti- 
tioner's usefulness  to  Consolidated  and  to  Fleet. 
The  difference  between  the  amount  paid  for  the 
stock  and  its  fair  market  value  at  the  several  dates 
of  purchase  was  in  the  nature  of  compensation  for 
services  rendered  or  to  be  rendered  by  petitioner. 

The  Commissioner  added  to  the  income  of  each 
petitioner  for  the  several  taxable  years  certain 
amounts  called  ' '  compensation  for  services ' '  with  the 
following  explanation : 

This  represents  your  community  half  of  in- 
come within  the  meaning  of  section  22  (a)  of 
the  Internal  Revenue  Code,  received  as  compen- 
sation for  services  as  a  result  of  the  purchase 
of  Consolidated  Aircraft  Corporation  stock 
from  Mr.  R.  H.  Fleet  at  less  than  its  fair  mar- 
ket value.  [98] 
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Opinion 

Van  Fossan,  Judge:  The  question  here  posed  is 
whether  petitioner  received  income  under  the  scope 
of  section  22  (a),  Internal  Revenue  Code,  when, 
pursuant  to  the  option  contract  set  out  in  the  facts, 
he  purchased  stock  of  Consolidated  from  Fleet,  its 
president. 

The  definition  of  income  contained  in  section  22 
(a)  is  extremely  broad.  In  fact,  it  would  be  diffi- 
cult to  contrive  a  definition  broader  in  scope  or 
more  all-embracing  in  concept.  Income  may  be  in 
the  form  of  cash  or  of  property. 

The  Commissioner  has  promulgated  Regulations 
103,  section  19.22 (a) -1  in  interpretation  of  section 
22  (a),  Intei*nal  Revenue  Code.  In  any  case  where 
the  requirements  laid  down  by  the  regulations  are 
satisfied,  it  may  ])roperly  l)e  said  that  income  is 
earned.  But  our  question  is  not  limited  to  deter- 
mining whether  the  excess  value  was  income  under 
the  regulations.  Section  22  (a),  Internal  Revenue 
Code,  is  the  touchstone  by  which  income  is  gauged. 
Of  section  22  (a)  the  Supreme  Court,  speaking 
through  the  Chief  Justice,  in  Commissioner  vs. 
Smith,  324  U.  S.  177,  has  said:  "Section  22  (a) 
of  the  Revenue  Act  is  broad  enough  to  include  in 
taxable  income  any  economic  or  financial  benefit 
conferred  on  the  employee  as  compensation,  what- 
ever the  form  or  mode  by  which  it  is  effected.'^ 
(Emphasis  supplied.) 

Our  concern  centers  first  on  the  facts  giving  rise 
to  the  option  agreement  which  was  entered  into  De- 
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cember  7,  1934,  at  the  same  time  petitioner  was  em- 
ployed to  work  for  Consolidated,  The  testimony  of 
Fleet  as  [99]  to  the  employment  and  the  nature  of 
the  option  is  illuminative  of  his  attitude  toward  the 
same.    The  following  are  excerpts: 

Q.  Do  you  recall  the  salary  that  was  to  be 
paid? 

A.  I  think  it  was  $10,000.00  a  year.  That  is 
'34.  Let's  see.  I  think  it  was  $10,000.00  a  year 
and  he  to  take  down  50  shares  of  my  stock  a 
month  for  $5.00  a  share  for  the  next  ten  years, 
or  for  ten  years  immediately  following,  condi- 
tioned upon  his  remaining  in  the  employ  of  Con- 
solidated Aircraft  Corporation, 

*  *     * 

Q.  Do  you  recall  whether  or  not  the  matter 
of  giving  Mr.  Van  Dusen  this  option  to  pur- 
chase w^as  made  a  part  of  the  original  proposi- 
tion to  him?  A.     I  think  it  was. 

*  *     * 

Q.  You  also  felt,  did  you  not,  Mr.  Fleet, 
that  the  option  which  you  gave  Mr.  Van  Dusen 
would  be  regarded  as  something  of  an  additional 
inducement  to  enter  the  employ  of  Consoli- 
dated? A.     I  think  so. 

*  *     * 

Q.  But  the  motivating  influence  on  your  part 
of  giving  this  privilege  was  to  have  Mr.  Van 
Dusen  work  for  Consolidated,  wasn't  it? 

A.     That's  right. 

Fixing   our   attention   on   the   option   agreement 
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itself,  it  will  be  noted  that  in  the  opening  paragraph 
the  parties  recognized  in  so  many  words  the  intimate 
relation  of  the  option  to  petitioner's  employment. 
The  language  used, — "In  connection  with  your  em- 
ployment this  day  by  our  company,  it  gives  me  much 
])leasure  to  confirm  my  offer  to  sell  you  fifty  (50) 
shares  of  my  personal  common  stock"  and  "this 
right  to  hold,  however,  only  so  long  as  you  are  re- 
tained in  the  company's  employ,"  all  speaks  in  terms 
of  inducement  or  consideration  for  the  employment 
of  i^etitioner.  [100] 

Fleet  was  president  of  Consolidated  and  a  large 
holder  of  its  stock.  As  such  he  was  personally  and 
financially  interested  in  the  success  and  growth  of 
the  company.  Petitioner  was  able  to  obtain  the 
stock  only  by*  engaging  in  the  employment  and  only 
so  long  as  he  remained  in  the  emi)loy  of  the  com- 
pany, i.e.,  only  by  performing  his  duties  and  ren- 
dering services  to  the  company.  If  his  employment 
ceased  the  opportunity  to  buy  the  stock  also  ceased. 
Thus  it  is  there  was  a  vital  causal  connection  be- 
tween petitioner's  employment  and  his  rendition  of 
services  and  the  purchase  of  the  stock  at  favorable 
])rices.  If  Fleet  had  agreed  to  pay  petitioner  $100 
per  month  so  long  as  he  remained  in  the  employ  of 
Consolidated  there  would  scarcely  be  any  basis  to 
question  the  fact  that  such  payment  would  have  been 
income  to  petitioner.  Likewise  if,  under  otherwise 
similar  facts,  Fleet  had  transferred  the  shares  each 
month  without  any  payment  so  long  as  petitioner 
remained  an  employee  of  Consolidated,  of  a  cer- 
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tainty     petitioner     would     Lave     received     income 
measured  by  the  value  of  the  shares. 

We  must  look  at  the  case  from  the  position  of 
the  petitioner.  Bearing-  in  mind  the  observation  of 
the  Supreme  Court  in  Commissioner  vs.  Smith, 
supra,  did  he  receive  any  economic  or  financial  bene- 
iit  from  the  exercise  of  the  o])tion'?  Was  the  bene- 
fit connected  with,  or  conditioned  on,  rendering  serv- 
ices and  thus  connected  with  his  employment?  Was 
the  benefit  a  gift  by  Fleet?  The  answers  seem  to 
be  obvious.  Petitioner  clearly  benefited  by  exer- 
cising the  option  and  securing  the  stock  at  less  than 
market  prices.  The  benefit  was  directly  connected 
with,  and  [101]  conditioned  on,  the  rendition  of 
services  and  thus  depended  on  his  employment.  The 
benefit  was  not  a  gift  by  Fleet, — it  was  based  on  the 
consideration  of  petitioner  entering  and  continuing 
in  the  employ  of  Consolidated.  Clearly  the  "eco- 
nomic or  financial  benefit"  gained  by  petitioner 
from  the  exercise  of  the  option  falls  within  the 
broad  scope  of  the  language  of  section  22  (a).  In- 
ternal Revenue  Code,  as  elucidated  by  the  Supreme 
Court. 

AVhether  petitioner  was  serving  two  masters  or 
whether  Fleet  was  acting  solely  for  himself  or  as 
a  representative  of  the  company  in  the  negotiations 
which  lead  to  the  giAdng  of  the  option  contract,  we 
need  not  decide.  The  facts  bring  the  gain  within 
the  expansive  scope  of  section  22  (a).  Each  case 
turns  on  its  facts.  Close  analysis  of  the  facts  in 
the  decided  cases,   together  with  their  chronology 
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with  reference  to  Commissioner  vs.  Smith,  supra, 
will  serve  to  distinguisli  or  render  obsolete  as  au- 
thority the  cases  relied  on  by  petitioner. 

Reviewed  by  the  Court. 

Decision  will  be  entered  under  Rule  50. 

[Seal] 
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The  Tax  Coiivt  of  the  United  States 
Washington 

Docket  No.   5211 

C.  A.  VAN  DUSEN, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  report  of  this  Court  promulgated 
February  24,  1947,  the  respondent  in  the  above-enti- 
tled proceeding  filed  a  proposed  computation  of  tax 
on  March  19,  1947,  and  the  case  having  been  called 
for  hearing  on  April  30,  1947,  at  which  time  no  ob- 
jection was  offered  by  the  petitioner  to  the  respond- 
ent's computation,  it  is 

Ordered  and  Decided :  That  there  are  deficiencies 
in  income  tax  as  follows : 

Year  Deficiency 

1938 $    310.66 

1939 528.22 

1940  1,251.02 

1941 4,863.30 

[Seal]        /s/  J.  E.  MURDOCK, 

Judge. 


■■to' 


Entered  May  1,  1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  5211 

C.  A.  VAN  BUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit: 

Now  conies  C.  A.  Van  Dusen,  petitioner  on  review 
in  the  above-entitled  proceeding,  by  his  attorneys, 
John  M.  Cranston  and  James  L.  Chapman,  and 
respectfully  shows: 

I. 

Nature   of   the   Controversy 

In  1934,  petitioner  entered  the  em])loy  of  Consoli- 
dated Aircraft  Corporation  as  Factory  Manager.  At 
the  time  petitioner  entered  the  employ  of  Consoli- 
dated, R.  II.  Fleet,  President  of  Consolidated,  gave 
to  petitioner  an  option  for  the  purchase  from  said 
R.  H.  Fleet,  of  stock  of  Consolidated  Aircraft  Cor- 
])oration.  Said  option  provided  that  petitioner  could 
acquire  fifty  (50)  shares  per  month  of  Consolidated 
Stock  owned  b}'  [104]  R.  H.  Fleet  personally  for 
Five  Dollars  ($5.00)  net  per  share.  Petitioner  ex- 
ercised his  option  and  purchased  stock  from  R.  H. 
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Fleet  in  the  years  1938,  1939,  1940  and  1941.  The 
Commissioner  of  Internal  Revenue  asserted  deficien- 
cies in  income  tax  against  petitioner  for  said  years. 
Said  deficiencies  are  based  on  the  theory  that  peti- 
tioner received  compensation  for  services  as  a 
result  of  purchase  of  Consolidated  Aircraft  Corpo- 
ration stock  from  R.  H.  Fleet  at  less  than  its  fair 
market  value.  The  petitioner  filed  an  appeal  from 
said  notice  of  deficiencies  with  the  Tax  Court  of 
the  United  States,  and  on  February  24,  1947,  the 
Tax  Court  promulgated  its  opinion  herein  and  on 
May  1,  1947,  entered  its  decision  sustaining  the  defi- 
ciencies asserted  by  the  Commissioner  of  Internal 
Revenue  for  the  years  1938,  1939,  1940  and  1941. 

II. 

Jurisdiction 

Petitioner  seeks  a  review  of  the  decision  of  the 
Tax  Court  of  the  United  States  in  the  above-entitled 
proceeding  by  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit. 

Petitioner  is  an  individual  and  resident  of  the 
City  of  San  Diego,  State  of  California;  petitioner 
filed  his  Federal  Income  Tax  Returns  for  the  years 
1938,  1939,  1940  and  1941  (which  are  the  years  in- 
volved in  the  a]30ve-entitled  proceeding)  with  the 
Collector  of  Internal  Revenue  at  Los  Angeles,  Cali- 
fornia. 

Petitioner  seeks  a  review  of  the  decision  of  the 
Tax  Court  of  the  United  States  pursuant  to  the 
provisions  of  Sections  1141  and  1142  of  the  Inter- 
nal Revenue  Code. 
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Wherefore,  C.  A.  Van  Dusen  i)etitions  that  said 
opinion  and  decision  of  the  Tax  Court  of  the  United 
States  be  reviewed  by  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit;  that  a 
transcript  of  the  record  be  prepared  in  [105]  ac- 
cordance with  the  law  and  rules  of  said  Court  and 
be  transmitted  to  the  Clerk  of  said  Court  for  filing, 
and  that  appropriate  action  be  taken  to  the  end  that 
said  opinion  and  decision  may  be  reviewed  by  said 
Court. 

JOHN  M.  CRANSTON, 
JAMES  L.  CHAPMAN, 

Attorneys  for  C.  A.  Van 
Dusen,  Petitioner. 

[Endorsed] :     Filed  T.C.U.S.  June  20, 1947.  [106] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Charles  Oliphant,  Acting  Chief  Counsel, 
Bureau  of  Internal  Revenue. 

You  are  hereby  notified,  that  C.  A.  Van  Dusen  did, 
on  the  20th  day  of  Jime,  1947,  file  with  the  Clerk 
of  The  Tax  Court  of  the  United  States,  at  Wash- 
ington, D.  C,  a  petition  for  review  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  of  the  decision  of  this  Court  heretofore  ren- 
dered in  the  above-entitled  case.  Copy  of  the  peti- 
tion for  revievv^  as  filed  is  hereto  attached  and  served 
upon  you. 

Dated  this  2nd  day  of  July,  1947. 

/s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 

Service  of  copy  of  Petition  for  Review  acknowl- 
edged this  July  2,  1947. 

/s/  CHARLES  OLIPHANT, 

Bureau  of  Internal  Revenue, 
Attorney  for  Respondent. 

[Endorsed] :     Filed  T.C.U.S.,  July  2,  1947.  [107] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION 
FOR  REVIEW 

To:  Commissioner  of  Internal  Revenue, 
Washington,  D.  C. 

You  Are  Hereby  Notified:  That  C.  A.  Van  Du- 
sen  did,  on  the  20th  day  of  June,  1947,  file  with  the 
Clerk  of  the  Tax  Court  of  the  United  States,  at 
Washington,  D.  C,  a  petition  for  review  by  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  of  the  decision  of  the  Tax  Court  here- 
tofore rendered  in  the  above-entitled  case.  A  copy 
of  the  petition  for  review  is  hereto  attached  and 
served  ujjon  you. 

Dated :     This  25th  day  of  June,  1947. 

/s/  JOHN  M.  CRANSTON, 

/s/  JAMES  L.  CHAPMAN, 

Attorne,ys  for  C.  A.  Van 
Dusen,  Petitioner.  [109] 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :     Received  T.C.U.S.,  July  7,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To :  J.  P.  Wencliel,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  Washington,  D.  C. : 

You  Are  Hereby  Notified:  That  C.  A.  Van  Dusen 
did,  on  the  20th  day  of  June,  1947,  file  with  the 
Clerk  of  the  Tax  Court  of  the  United  States,  at 
Washington,  D.  C,  a  petition  for  review  by  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  of  the  decision  of  the  Tax  Court  here- 
tofore rendered  in  the  above-entitled  case.  A  copy 
of  the  petition  for  review  is  hereto  attached  and 
served  upon  you. 

Dated :     This  25th  day  of  June,  1947. 

/s/  JOHN  M.  CRANSTON, 

/s/  JAMES  L.  CHAPMAN, 

Attorneys  for  C.  A.  Van 
Dusen,  Petitioner. 

[Affidavit  of  service  by  mail  attached.] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 

UPON 

Now  Conies  C.  A.  Van  Dusen,  petitioner  on  re- 
view in  the  above-entitled  cause,  by  and  through  his 
attorneys  John  M.  Cranston  and  James  L.  Chap- 
man, and  hereby  states  that  he  intends  to  rely  upon 
the  following  points  in  this  proceeding : 

That  the  Tax  Court  of  the  United  States  erred : 

1.  In  holding  and  deciding  that  the  difference  be- 
tween the  amount  paid  for  the  stock  and  its  fair 
market  value  at  the  time  the  option  for  purchase 
was  exercised  constituted  or  was  in  the  nature  of 
comiDcnsation  for  services  rendered,  or  to  be  ren- 
dered, ])y  C.  A.  Van  Dusen; 

2.  In  holding  that  the  difference  between  the 
amomit  paid  for  the  stock  and  its  fair  market  value 
at  the  time  the  option  for  purchase  was  exercised 
constituted  or  was  income,  one-half  of  which  was 
chargeable  to  petitioner;  [112] 

3.  In  determining  what  constitutes  taxable  in- 
come by  reference  to  the  provisions  of  the  Internal 
Revenue  Code  alone,  without  considering  regulations 
promulgated  by  the  Commissioner  of  Internal  Reve- 
nue and  the  effect  of  such  regulations  upon  sections 
of  the  code  which  are  subsequently  re-enacted ; 

4.  In  holding  that  it  is  immaterial  whether  C. 
A.  Van  Dusen  was  an  employee  of  R.  H.  Fleet; 
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5.  In  failing  to  hold  that  no  income  was  received 
by  either  C.  A.  Van  Dusen  or  Wanda  V.  Van  Dusen 
from  the  exercise  of  the  option  for  the  purchase  of 
stock. 

/s/  JAMES  L.  CHAPMAN, 

/s/  JOHN  M.  CRANSTON, 

Attorneys  for  C.  A.  Van 
Dusen,  Petitioner. 

[Endorsed]:  Received  and  filed  T.C.U.S.,  July 
14,  1947.  [113] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  RECORD, 
PROCEEDINGS  AND  EVIDENCE  TO  BE 
CONTAINED  IN  RECORD  ON  REVIEW 

To  the  Clerk  of  the  Tax  Court  of  the  United  States: 

You  wiU  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  copies  duly  certified  as 
correct  of  the  following  documents  and  records  in 
the  above-entitled  cause  in  connection  with  the  peti- 
tion for  review  by  the  said  Circuit  Court  of  Apx3eals 
for  the  Ninth  Circuit,  heretofore  filed  by  petitioner 
above  named: 

1.  Docket  entries  of  proceedings  before  the  Tax 
Court ; 

2.  Pleadings  before  the  Tax  Court: 

(a)  Petition; 

(b)  Answer; 
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3.  Stipulation  of  Facts  filed  with  the  Tax  Court ; 

4.  Opinion  of  the  Tax  Court  promulgated  Feb- 
ruary 24,  1947;  [114] 

5.  Decision  of  the  Tax  Court  entered  May  1, 
1947; 

6.  Petition  for  Review,  together  with  Proof  of 
Service  of  notice  of  filing  petition  for  review  and 
of  service  of  copy  of  petition  for  review ; 

7.  Statement  of  points  to  be  relied  upon; 

8.  Any  and  all  orders  made  by  the  Court  with 
respect  to  enlargement  of  time  for  the  preparation 
and  transmission  of  the  record  on  review; 

9.  This  designation  of  portions  of  records,  pro- 
ceedings and  evidence  to  be  contained  in  the  record 
on  review. 

Said  transcript  to  be  prepared,  certified  and 
transmitted  as  required  by  law  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

JAMES  L.  CHAPMAN, 

JOHN  M.  CRANSTON, 

Attorneys  for  C.  A.  Van 
Dusen,  Petitioner. 

[Endorsed]:     Received  and  filed  July  14,  1947. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  5211 

C.  A.  VAN  DUSEN, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE 

I,  Victor  S.  Mersch,  clerk  of  The  Tax  Court  of  the 
United  States,  do  hereby  certify  that  the  foregoing 
pages,  1  to  115,  inclusive,  contain  and  are  a  true  copy 
of  the  transcript  of  record,  papers,  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by  the 
Praecipe  in  the  appeal  (or  appeals)  as  above  num- 
bered and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  25th  day  of  July,  1947. 

[Seal]         /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  11699.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  C.  A.  Van 
Dusen,  Petitioner,  vs.  Commissioner  of  Internal 
ReA^enue,  Respondent.  Transcript  of  the  Record. 
Upon  Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

Filed  July  29,  1947. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 
No.  11,699 

C.  A.  \'ax  Dusex.  Petitioner 

vs. 

Commissioner  of  Internal  Revenue.  Respondent 

On  petition  for  review  of  the  decision  of  the  Tax 
Court  of  the  United  States 

OPINION  BELOW 

The  opinion  of  the  Tax  Court  of  the  United  States  (R. 
95-106.)  may  be  found  in  8  T.  C.  388. 

JURISDICTION 

I  The  petition  for  review  involves  deficiencies  in  income 

I        taxes  as  follows  : 

i 

I  Year  Deficiency 

1938  $    310.66 

I  1939  528.22 

1940  1.251.02 

1941  4,863.30 


Said  deficiencies  are  set  forth  in  the  decision  of  the  Tax 
Court  entered  May  1,  1947.  (R.  107.)  The  taxpayer  filed 
his  income  tax  returns  for  the  years  in  question  with  the 
Collector  of  Internal  Revenue  for  the  Sixth  Collection  Dis- 
trict of  California.  (R.  30-92.)  On  March  10,  1944,  the 
Commissioner  mailed  a  statutory  notice  of  deficiency  to 
the  taxpayer.  (R.  9-18.)  On  June  5,  1944,  the  taxpayer 
filed  a  petition  with  the  Tax  Court  for  redetermination  of 
his  income  tax  liability  pursuant  to  Section  272(a)(1) 
of  the  Internal  Revenue  Code.  (R.  2-18.)  The  final  order 
and  decision  of  the  Tax  Court  decidinj^  that  there  were 
deficiencies  in  income  tax  was  entered  on  May  1,  1947. 
(R.  107.)  The  petition  for  review  of  the  Tax  Court  deci- 
sion by  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit was  filed  June  20,  1947  (R.  108-110.),  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the  Internal 
Revenue  Code. 

QUESTION  PRESENTED 

Whether  petitioner  realized  taxable  income  in  1938, 
1939,  1940  and  1941  at  the  times  of  exercise  of  a  con- 
tinuing option  to  purchase  stock  of  a  corporation,  of  which 
corporation  petitioner  was  an  employee,  when  the  option 
was  not  given  by  and  the  purchases  were  not  made  from 
the  employer  corporation  but  by  and  from  the  corpora- 
tion's president  personally,  and  w^hen  the  option  had  value 
at  the  time  it  was  given  to  petitioner  on  December  7, 
1934. 


STATUTE  AND  REGULATIONS  INVOLVED 

Revenue  Act  of  1934,  C  277,  48  Stat.  680: 

"Section  22.    Gross  Income. 

"(a)  General  Definition. — 'Gross  income'  includes 
gains,  profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service,  of  what- 
ever kind  and  in  whatever  form  paid,  or  from  profes- 
sions, vocations,  trades,  businesses,  commerce,  or  sales, 
or  dealings  in  property,  whether  real  or  personal,  grow- 
ing out  of  the  ownership  or  use  of  or  interest  in  such 
propertv ;  also  from  interest,  rent,  dividends,  securi- 
ties, or  the  transaction  of  any  business  carried  on  for 
gain  or  profit,  or  gains  or  profits  and  income  derived 
from  any  source  whatever.  In  the  case  of  Presidents 
of  the  United  States  and  judges  of  courts  of  the  United 
States  taking  office  after  June  6,  1932,  the  compensa- 
tion received  as  such  shall  be  included  in  gross  income ; 
and  all  Acts  fixing  the  compensation  of  such  Presidents 
and  judges  are  hereby  amended  accordingly." 

Article  22,   Regulations  86: 

"(a)-l.  What  included  in  gross  income. — Gross 
income  includes  in  general  compensation  for  personal 
and  professional  services,  business  income,  profits  from 
sales  of  and  dealings  in  property,  interest,  rent,  divi- 
dends, and  gains,  j^rofits,  and  income  derived  from  any 
source  whatever,  unless  exempt  from  tax  by  law.  '^  *  * 
In  general,  income  is  the  gain  derived  from  capital, 
from  labor,  or  from  both  combined,  provided  it  be 
understood  to  include  profit  gained  through  a  sale 
or  conversion  of  capital  assets.  Profits  of  citizens, 
residents,  or  domestic  corporations  derived  from  sales 
in  foreign  commerce  must  be  included  in  their  gross 
income:  but  special  provisions  are  made  for  nonresi- 
dent aliens  by  sections  211-214  and,  in  certain  cases, 
by  section  251,  for  citizens  and  domestic  corporations 


derivinja:  income  from  sources  within  possessions  of 
the  United  States.  Income  may  be  in  the  form  of  cash 
or  of  property.  As  to  dividends,  whether  in  cash  or 
in  property,  see  section  115. 

"If  property  is  transferred  by  a  corporation  to  a 
shareholder,  or  by  an  employer  to  an  employee,  for 
an  amount  substantially  less  than  its  fair  market  value, 
such  shareholder  of  the  corporation  or  such  employee 
shall  include  in  gross  income  the  difference  between 
the  amount  paid  for  the  property  and  the  amount  of 
its  fair  market  value.  In  computing-  the  gain  or  loss 
from  the  subsequent  sale  of  such  property  its  cost  shall 
be  deemed  to  be  its  fair  market  value  at  the  date  of 
acquisition  by  the  shareholder  or  the  employee.  This 
paragraph  does  not  apply,  however,  to  the  issuance 
by  a  corporation  to  its  shareholders  of  the  right  to 
subscribe  to  its  stock,  as  to  which  see  article  22 (a) -8." 
*     *     * 

"(a)-2.  Compensation  for  personal  services. — 
Commissions  paid  salesmen,  compensation  for  services 
on  the  basis  of  a  percentage  of  profits,  commissions 
on  insurance  premiums.  ti]DS,  pay  of  persons  in  the 
military  or  naval  forces  of  the  United  States,  retired 
pay  of  Federal  and  other  officers,  and  pensions  or 
retiring  allowances  paid  by  private  persons  or  by  the 
United  States  are  income  to  the  recipients ;  as  are 
also  marriage  fees,  baptismal  offerings,  sums  paid  for 
saying  masses  for  the  dead,  and  other  contributions 
received  by  a  clergyman,  evangelist,  or  religious 
worker  for  services  rendered.  However,  so-called  pen- 
sions awarded  by  one  to  whom  no  services  have  been 
rendered  are  mere  gifts  or  gratuities  and  are  not  tax- 
able. The  salaries  of  Federal  officers  and  emplo3'ees 
are  subject  to  tax.  See  article  116-2  as  to  compensa- 
tion of  State  officers  and  employees." 

''(a) -3.  Compensation  paid  other  than  in  cash. — 
If  services  are  paid  for  with  something  other  than 
monev,  the  fair  market  value  of  the  thing  taken   in 


payment  is  the  amount  to  be  included  as  income.  If 
the  services  were  rendered  at  a  stipulated  price,  in 
the  absence  of  evidence  to  the  contrary  such  ])rice  will 
be  presumed  to  be  the  fair  value  of  the  comjDensation 
received.  If  a  corporation  transfers  to  its  employees 
its  own  stock  as  compensation  for  services  rendered 
by  the  employee,  the  amount  of  such  compensation 
to  be  included  in  the  ^ross  income  of  the  employee 
is  the  fair  market  value  of  the  stock  at  the  time  of 
the  transfer.  If  living^  quarters  such  as  camps  are 
furnished  to  employees  for  the  convenience  of  the 
employer,  the  ratable  value  need  not  be  added  to  the 
cash  compensation  of  the  emplo3Tes,  but  if  a  person 
receives  as  compensation  for  services  rendered  a  salary 
and  in  addition  thereto  livino-  quarters,  the  value  to 
such  person  of  the  quarters  furnished  constitutes  in- 
come subject  to  tax." 

STATEMENT 

The  relevant  facts  as  stipulated  (R.  23-29.)  and  as  found 
by  the  Tax  Court  are  as  follows:  On  December  10,  1934, 
C.  A.  Van  Dusen,  petitioner  herein,  entered  the  employ 
of  Consolidated  Aircraft  Corporation  as  factory  manag^er 
at  a  salary  of  $9,000  per  annum.  (R.  96.)  At  all  times 
from  December  7,  1934,  to  December  31,  1934,  petitioner 
was  the  employee  of  Consolidated  Aircraft  Corporation. 
(R.  100.)  On  December  7,  1934,  R.  H.  Fleet  was  presi- 
dent of  Consolidated  Aircraft  Corporation.  (R.  97.)  On 
December  7,  1934,  R.  H.  Fleet  gave  to  petitioner  an  oral 
option  to  purchase  stock  of  Consolidated  Aircraft  Corpor- 
ation from  Fleet  (R.  97.),  and  on  December  10,  1934. 
said  option  was  reduced  to  waiting".  (R.  97.)  Said  written 
option  was  as  follows : 


"Consolidated  Aircraft  Corporation 
Buffalo,  New  York 
R.  H.  Fleet, 
President. 

December   10,   1934. 
Mr.  Charles  A.  Van  Dusen,   (Confidential) 
Dear  \^an: 

In  connection  with  your  employment  this  day  by 
our  company,  it  gives  me  much  pleasure  to  confirm 
my  offer  to  sell  you  fifty  (50)  shares  of  my  personal 
common  stock  in  this  corporation  at  the  price  of  $5 
net  i)er  share  each  and  every  month  for  the  next  ten 
years  (unless  I  die  or  cease  to  be  an  employee  of  Con- 
solidated, in  which  event  this  is  modified  against  me 
or  my  estate  to  five  years  from  this  date),  this  right 
to  hold,  however,  only  so  long  as  you  are  retained  in 
the  company's  employ. 

You  are  under  no  obligation  to  purchase  or  to  hold 
after  purchase,  any  such  stock  under  this  offer;  fail- 
ing to  purchase  any  month  you  forfeit  nothing  but 
the  right  to  buy  that  month's  c^uota  of  50  shares. 

So  that  you  may  get  prompt  delivery  of  any  shares 
you  purchase  hereunder,  I  will  leave  sufficient  of  my 
shares,  in  street  names,  properly  endorsed,  with  the 
Treasurer  of  the  company  to  fulfill  this  agreement. 

Until  I  further  advise,  would  prefer  that  if  you 
sell  you  do  so  only  to  or  thru  our  lorokers,  Hammons 
&  Company,  120  Broadway,  New  York  City,  (phone 
Rector  2-4400). 

Cordially, 

/s/  R.  H.  FLEET" 

On  December  15,  1941  it  was  mutually  agreed  between 
Fleet  and  petitioner  that  the  option  agreement  would  ter- 
minate on  December  31,  1941.  (R.  98.) 

The  common  stock  of  Consolidated  Aircraft  Corpora- 
tion had  a  par  value  of  $1  per  share  and  a  book  value  of 
$3.55  per  share  at  December  7,  1934.  (R.  99.)  On  Decern- 


ber  7,  1934  the  common  stock  of  Consolidated  Aircraft 
Corporation  sold  on  the  New  York  Curb  Exchang"e  for  a 
hig-h  of  9y2  and  a  low  of  8%.  (R.  99.)  The  option  price 
was  $5  per  share.  (R.  98.)  There  were  574,400  shares 
of  the  common  stock  of  Consolidated  outstanding-  on  Decem- 
ber 7,  1934  and  R.  H.  Fleet  owned  261,481  shares  of  the 
common  stock  on  that  date.  (R.  99.)  Petitioner  purchased 
common  stock  of  Consolidated  from  R.  H.  Fleet  under  the 
terms  of  the  agreement  set  forth  above  as  follows  (R. 
100.): 

Year         Shares        Market  value  Cost 

when  purchased. 

$10,653.75  $3,000.00 

14,484.38  3,750.00 

9,875.00  2,000.00 

18,000.00  3,000.00 

R.  H.  Fleet  claimed  no  deductions  from  gross  income 
in  his  returns  for  the  calendar  years  1938,  1939,  1940, 
1941  for  the  difference  between  the  fair  market  value  of 
the  common  stock  of  Consolidated  and  the  sale  price  of 
the  common  stock  to  petitioner,  but  reported  as  income  in 
his  returns  for  said  years  the  difference  between  the  basis 
of  the  stock  to  him  and  the  sum  of  $5  per  share  received 
on  the  sales  to  petitioner.  (R.  100-101.) 

Consolidated  Aircraft  Corporation  claimed  on  its  re- 
turns as  deductions  from  gross  income  for  the  years  1938, 
1939,  1940  and  1941  only  the  salary  paid  by  it  to  the  peti- 
tioner for  those  years  and  did  not  claim  any  deduction  on 
account  of  the  sales  of  its  stock  by  R.  H.  Fleet  to  the  peti- 
tioner during  those  years.  (R.  101.) 


1938 

600 

1939 

750 

1940 

400 

1941 

600 

8 

The  Tax  Court  has  found  that  the  option  was  ^iven  to 
petitioner  by  Fleet  as  an  inducement  to  secure  his  services 
for  Consolidated.  (R.  100.)  Furthermore,  the  Tax  Court 
has  purported  to  find  that  the  difference  between  the  amount 
paid  for  the  stock  and  its  fair  market  value  at  the  several 
dates  of  ])urchase  was  in  the  nature  of  compensation  for 
services  rendered  or  to  be  rendered  by  petitioner.  (R.  101. ) 
The  Tax  Court  has  held  that  petitioner  realized  taxable 
income  at  the  times  of  purchase  of  the  stock  pursuant  to 
the  option  in  an  amount  equal  to  the  difference  between 
the  price  paid  by  petitioner  and  the  market  value  of  the 
stock  at  the  dates  of  purchase. 

STATEMENT  OF  POINTS  TO  BE  URGED 

The  petitioner's  assignments  of  error,  all  of  which  are 
here  relied  upon,  appear  in  the  Record  at  pages  114-115. 
They  may  be  summarized  by  the  simple  statement  that  the 
Tax  Court  erred  in  holding  that  petitioner  realized  taxable 
income  at  the  time  of  purchasing  the  stock  pursuant  to  the 
terms  of  the  option. 

SUMMARY  OF  ARGUMENT 

The  purported  finding  of  the  Tax  Court  that  the  differ- 
ence between  the  amount  paid  for  the  stock  and  its  fair 
market  value  at  the  several  dates  of  purchase  was  in  the 
nature  of  compensation  for  services  rendered  or  to  be  ren- 
dered by  the  petitioner  is  in  reality  a  conclusion  of  law 
which  is  subject  to  judicial  review,  and  is  a  conclusion 
which  is  not  supported  by  law  or  fact. 

Assuming  arguendo  that  the  option  was  compensation 


to  petitioner,  since  the  option  had  value  at  the  date  it  was 
given,  petitioner  reaHzed  income  upon  receipt  of  the  option 
and  not  at  the  dates  of  purchase  of  the  stock  as  held  by  the 
Tax  Court. 

ARGUMENT 

The  purported  finding  of  the  Tax  Court  that  the  dif- 
ference between  the  amount  paid  for  the  stock  and 
its  fair  market  value  at  the  several  dates  of  pur- 
chase was  in  the  nature  of  compensation  to  peti- 
tioner is  a  conclusion  of  law^  not  supported  by  law^ 
or  fact. 

The  Tax  Court  has  based  its  decision  upon  the  expan- 
sive scope  of  Section  22(a)  and  the  decision  of  the  Su- 
preme Court  in  Commissioner  v.  Smith,  324  U.  S.  177. 
However,  it  should  be  noted  that  the  Tax  Court  has  not 
found  that  petitioner  was  the  employee  of  Fleet  from  whom 
the  Consolidated  stock  was  purchased,  nor  has  the  Tax 
Court  found  that  Fleet  was  actinof  for  and  on  behalf  of 
Consolidated  in  granting-  the  option.  On  the  contrary,  the 
Tax  Court  has  found  that  petitioner  was  the  employee  of 
Consolidated  (R.  100.),  and  that  petitioner  purchased  the 
stock  from  Fleet  (R.  100.).  Commissioner  i'.  Smith,  supra, 
is  distinguishable  on  its  facts  from  the  instant  case  in  that 
the  option  in  the  Smith  case  was  granted  by  an  employer 
to  an  employee,  while  in  the  instant  case  the  Tax  Court 
has  not  found  that  an  employer-employee  relationshi]) 
existed  between  Fleet,  the  grantor  of  the  option,  and  peti- 
tioner, and  in  fact  such  relationship  did  not  exist. 
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The  Tax  Court  has  piiry)ortefl  to  find  that  the  o])tion  was 
in  the  nature  of  compensation  for  services  rendered  or  to 
he  rendered  by  petitioner.  This  purported  findino^  of  the  Tax 
Court  is  actually  a  conclusion  of  law  to  be  disting-uished 
from  true  findino;-s  of  primary  evidentiary  or  circumstan- 
tial facts.  It  is  subject  to  review  and  on  such  review  the 
Court  may  substitute  its  judi^-ment  for  that  of  the  Tax 
Court.  {Bogardiis  v.  Commissioner,  302  U.  S.  34,  38,  39.) 
There  is  no  basis  in  law  or  in  fact  for  the  holding-  of  the 
Tax  Court  that  petitioner  acquired  the  stock  as  compen- 
sation for  services.  The  only  services  petitioner  rendered 
were  to  his  employer,  Consolidated,  for  which  he  was  fully 
compensated  by  salary.  (R.  96-97.)  Petitioner  was  not  the 
employee  of  Fleet,  the  seller  of  the  stock,  nor  did  petitioner 
render  services  to  Fleet.  Petitioner  acquired  the  Consoli- 
dated stock  from  Fleet  bv  purchase  pursuant  to  an  option, 
and  realized  no  income  at  the  time  of  such  purchase.^  Since 
petitioner  was  not  the  employee  of  Fleet,  Commissioner  v. 
Smith,  supra,  upon  which  the  Tax  Court  mainly  1:)ased  its 
opinion  is  clearly  distinguishable. 

The  decisive  factor  which  determines  the  r|uestion  of 
whether  petitioner  realized  taxable  income  out  of  the  re- 
ceipt of  the  option  or  the  purchase  of  stock  is  the  intention 
of  the  g-rantor.  (Bogardits  %'.  Coiumissioncr,  supra;  Palmer 
7'.  Counnissioncr,  302  U.  S.  63.)  If  Fleet  intended  to  com- 
pensate petitioner,  petitioner  realized  taxable  income.  How- 
ever, if  Fleet  did  not  intend  to  compensate  no  taxable  in- 


^Bothzvell  V.  Commissioner,  10  Cir.,  77  F.  2d  35;  Rossheim  v.  Commissioner, 
3  Cir.,  92  F.  2d  247;  Hawke  v.  Commissioner,  9  Cir.,  109  F.  2d  946.  See,  also, 
Gardner-Denver  Co.  y.  C ommis.'iioner ,  7  Cir..  75  F.  2d  38;  Omaha  Nat.  Bank 
7',  Commissioner,  8  Cir.,  75  F.  2d  434. 
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come  was  realized.'  In  Palmer  z:  Commissioner,  supra,  a 
corporation  gave  its  stockholders  the  right  to  purchase 
stock  which  it  owned  in  another  corporation.  The  stock- 
holder was  held  to  have  realized  no  income,  either  upon 
the  receipt  of  the  right  or  U])on  the  exercise,  even  though 
the  right  had  value  at  both  times.  The  court  emphasized 
the  absence  of  an  intention  to  distribute  anything  of  value. 
The  court  held  that  since  the  directors  did  not  intend  to 
distribute  anything  at  the  time  the  corporation  adopted 
the  plan,  it  was  immaterial  that  the  right  had  value  at  the 
time  of  distribution  and  exercise  of  the  rights.  Moreover, 
the  Commissioner  in  his  brief  before  the  Supreme  Court 
in  Commissioner  v.  SmitJi,  supra,  has  recognized  that  the 
intention  of  the  grantor  of  an  option  or  the  vendor  in  a 
bargain  purchase  is  determinative  of  whether  income  is 
realized  by  the  purchaser.' 

The  decisive  question  is  did  Fleet,  the  grantor  of  the 
option,  intend  to  compensate  petitioner.  While  Fleet,  the 
grantor  of  the  option,  may  have  intended  to  benefit  peti- 
tioner and  Consolidated,  it  does  not  follov/  that  he  intended 
to  compensate  petitioner.  The  intention  of  the  grantor  to 
induce  action  in  the  grantee  by  conferring  a  benefit  does 
not  make  the  benefit  taxable  income  to  the  grantee.   (Ed- 


^Cf.  Article  22(a)-2  Regulations  86,  supra:  *  *  *  "However,  so-called  pen- 
sions awarded  by  one  to  whom  no  services  have  been  rendered  are  mere  gifts 
or  gratuities  and  are  not  taxable."  *  *  * 

^The  Commissioner  said  in  his  Smith  case  brief  :  "While  the  Regulations  con- 
tain no  further  definition  of  compensation,  there  is  a  strong  presumption  that 
all  gains  flowing  from  the  employer-employee  relationship  are  in  the  nature 
of  compensation.  This  may  not  always  be  true  so  far  as  bargain  purchases 
are  concerned.  Conceivabl}'  such  a  bargain  may  occur  where  an  employer  can 
find  no  other  buyer  in  a  stagnant  market,  or  even  where  the  sole  purpose  is'  to 
ensure  the  employee's  unflagging  loyalty  by  giving  him  a  stake  in  the  em- 
ployer's business." 
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zuards  v.  Cuba  Railroad,  268  U.  S.  628;  Bogardus  v.  Com- 
missioner, supra;  Helveriui^  v.  American  Dental  Co.,  318 
U".  S.  322,  331 ;  McDermott  v.  Commissioner,  CCA,  D,  C, 
150F(2)  585;  Paidiue  C.  Washburn,  5  T.  C.  1333.)  Since 
petitioner  was  not  the  employee  of  Fleet,  and  since  peti- 
tioner rendered  no  services  to  Fleet,  there  is  no  basis  in  law 
or  in  fact  for  the  Tax  Court's  conclusion  that  the  option 
was  in  the  nature  of  compensation  for  services  rendered  by 
petitioner.^ 

Assuming  Arguendo  that  petitioner  received  the  op- 
tion as  compensation  for  services  rendered  or  to  be 
rendered,  petitioner  realized  income  in  the  year  in 
which  the  option  w^as  granted  and  not  in  the  year 
of  purchase  of  the  stock. 

Petitioner's  option  to  purchase  Consolidated  stock  pro- 
vided that  he  might  purchase  from  Fleet  50  shares  of  Fleet's 
stock  per  month  for  a  period  of  ten  years  at  a  price  of  $5 
per  share.  (R.  97-98.)"  On  the  day  the  option  was  given 
to  petitioner  the  common  stock  of  Consolidated  Aircraft 
sold  on  the  New  York  Curb  Exchange  for  a  high  of  9^ 
and  a  low  of  8%.  (R.  99.)  It  is  clear  that  at  the  time  the 
option  was  granted  it  had  value.  The  Supreme  Court  in 
Commissioner  v.  Smith,  supra,  based  its  decision  upon  the 


1  Fleet  took  no  deduction  for  compensation  paid  in  his  income  tax  returns  on 
account  of  the  option  or  sale.  (R.  100-101.)  If  he  had  intended  to  compensate 
petitioner  such  deduction  would  have  been  claimed.  Since  no  deduction  was 
claimed,  and  since  such  deduction  would  have  resulted  in  a  substantial  tax 
saving  to  Fleet  this  is  a  strong  indication  that  Fleet  did  not  intend  to  com- 
pensate petitioner. 

2The  option  was  noncumulative  and  terminated  if  petitioner  left  the  employ  of 
Consolidated;  furthermore,  the  option  extended  for  five  years  only  if  Fleet 
died  or  left  the  employ  of  Consolidated. 
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fact  that  in  that  case  the  option  had  no  vakie  at  the  time 
it  was  granted.  The  court  expressly  pointed  out  at  page  181 
of  its  decision:  ''When  the  option  price  is  less  than  the 
market  price  of  the  property  for  the  purchase  of  which  the 
option  is  given,  it  may  have  present  value  and  may  be 
found  to  be  itself  compensation  for  services  rendered."  And 
again  at  page  182  the  'Supreme  Court  states:  "It  of  course 
does  not  follow  that  in  other  circumstances  not  here  present 
the  option  itself,  rather  than  the  proceeds  of  its  exercise, 
could  not  be  found  to  be  the  only  intended  compensation." 
The  Tax  Court  has  completely  ignored  the  basis  of  the 
Supreme  Court's  decision  in  the  Smith  case.  In  the  instant 
case  the  Tax  Court  has  found  facts  which  clearly  establish 
that  the  option  had  value  at  the  time  it  was  granted.  As- 
suming arguendo  the  validity  of  the  Tax  Court's  purported 
finding  that  the  option  was  intended  to  be  compensation  to 
petitioner,  since  the  option  had  value  at  the  time  it  was 
granted  the  only  taxable  income  realized  by  petitioner  was 
the  value  of  the  option  when  received  by  petitioner.  The 
Tax  Court  has  erred  in  holding  that  petitioner  received  in- 
come at  the  times  that  purchases  were  made  pursuant  to 
the  option.  We  submit  that  there  is  no  reasonable  basis  for 
wholly  disregarding  the  finding  of  fact  that  the  market 
price  exceeded  the  option  price  by  a  substantial  amount  at 
the  time  the  option  was  granted.  Since  the  market  price  of 
the  stock  exceeded  the  option  price  at  the  time  the  option 
was  granted,  if  compensation  was  intended  as  purportedly 
found  by  the  Tax  Court,  petitioner  realized  income  in  the 
year  the  option  was  granted  and  not  in  the  years  the  option 
was  exercised  as  determined  by  the  Tax  Court.  The  con- 
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elusion  of  the  Tax  Court  ig-nores  its  own  findinj^^  of  fact 
and  is  directly  contrary  to  the  Supreme  Court's  decision  in 
Commissioner  v.  Smith,  supra. 

CONCLUSION 

The  Tax  Court  erred  in  holding-  that  there  are  deficien- 
cies in  petitioner's  income  taxes  for  the  years  1938,  1939, 
1940  and  1941.  Its  decision  should  be  reversed. 

Respectfully  submitted, 

James  L.  Chapman, 

John  M.  Cranston, 

Attorneys  for 
C.  A.  Van  Ditscn,  Petitioner 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11699 


C.  A.  Van  Dusen,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


02V    PETITION    FOR    REVIEW    OF    THE    DECISION    OF    THE    TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION   BELOW 

The   opinion   of   the   Tax   Court    (R.    102-106)    is 
reported  in  8  T.  C.  388. 

JURISDICTION 

This  petition  for  review  (R.  108-110)  involves  fed- 
eral income  tax  for  the  years  1938-1941  in  the  total 
amount  of  $6,953.20  (R.  107).  Notice  of  deficiency 
was  mailed  the  petitioner  by  the  Commissioner  of 
Internal  Revenue  on  March  10,  1944  (R.  9)  ;  and 
within  ninety  days  thereafter,  June  5,  1944,  petitioner 
filed  a  petition  with  the  Tax  Court  for  a  redetermina- 
tion under  the  provisions  of  Section  272  of  the  In- 
ternal Revenue  Code  (R.  4-18).  The  decision  of  the 
Tax  Court  was  entered  May  1,  1947.  (R.  107.)  The 
case  is  brought  to  this  Court  by  a  petition  for  review 
filed  June  20,  1947  (R.  108-110),  pursuant  to  the  pro- 
CD 
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visions  of  Sections  1141  and  1142  of  the   Internal 
Eevenue  Code.  , 

QUESTION  PRESENTED  1 

Whether  the  Tax  Court  erred  in  determinmg  that 
taxpayer  received  income,  within  the  meaning  of  Sec- 
tion 22  (a)  of  the  Internal  Revenue  Code,  through  his 
bargain  purchases  of  shares  in  a  corporation  of  which 
he  was  an  employee,  pursuant  to  option  granted  him 
by  the  corporation's  president,  whose  personal  hold- 
ings they  were. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code :  | 

Sec.  22.  Gross  income. 

(a)  [As  amended  by  Sec.  1,  Public  Salary 
Tax  Act  of  1939,  c.  59,  53  Stat.  57^)  General 
Definition. — ''Gross  income"  includes  gains, 
profits,  and  income  derived  from  salaries, 
wages,  or  compensation  for  personal  service 
(including  personal  service  as  an  officer  or  em- 
ployee of  a  State,  or  any  political  subdivision 
thereof,  or  any  agency  or  instrumentality  of 
any  one  or  more  of  the  foregoing),  of  whatever 
kind  and  in  whatever  form  paid,  or  from  pro- 
fessions, vocations,  trades,  businesses,  com- 
merce, or  sales,  or  dealings  in  property,  whether 
real  or  personal,  growing  out  of  the  ownership 

or  use  of  or  interest  in  such  property; 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  22.) 

Treasury  Regulations  103,  promulgated  mider  the 

Internal  Revenue  Code : 

Sec.  19.22  (a)-l.  What  included  gross  in- 
come.— Gross  income  includes  in  general  com- 


pensation  for  personal  and  professional  services, 
business  income,  i)rofits  fronii  sales  of  and  deal- 
ings in  property,  interest,  rent  dividends,  and 
gains,  profits,  and  income  derived  from  any 
source  whatever,  unless  exempt  from  tax  by  law. 
(See  sections  22  (b)  and  116.)  In  general,  in- 
come is  the  gain  derived  from  capital,  from  labor, 
or  from  both  combined,  provided  it  be  understood 
to  include  profit  gained  through  a  sale  or  con- 
version of  capital  assets. 

***** 

If  property  is  transferred  by  a  corporation  to 
a  shareholder,  or  by  an  employer  to  an  em- 
ployee, for  an  amount  substantially  less  than  its 
fair  market  value,  regardless  of  whether  the 
transfer  is  in  the  guise  of  a  sale  or  exchange, 
such  shareholder  or  employee  shall  include  in 
gross  income  the  difference  between  the  amount 
paid  for  the  property  and  the  amount  of  its  fair 
market  value  to  the  extent  that  such  difference 
is  in  the  nature  of  (1)  compensation  for  serv- 
ices rendered  or  to  be  rendered     *     *     * 

STATEMENT 

The  facts  were  found  by  the  Tax  Court  in  accord- 
ance with  the  parties'  stipulation  and  from  testimony 
of  witnesses,  and  are  as  follows   (R.  96-101) : 

C.  A.  Van  Dusen,  hereinafter  called  the  taxpayer, 
and  Wanda  V.  Van  Dusen  were  husband  and  wife, 
and  were  residents  of  the  State  of  California  through- 
out each  of  the  years  1938,  1939,  1940  and  1941. 
(R.  96.)^ 

^  The  taxpayer  and  his  wife  filed  separate  income  tax  returns  for 
the  calendar  years  1938,  1939,  1940,  and  1941.  (R.  97.)  The 
Commissioner  assessed  similar  deficiencies  against  the  wife,  and 
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On  December  10,  1934,  the  taxpayer  entered  the  em- 
ploy of  Consolidated  Aircraft  Corporation  as  factory 
manager  at  a  salary  of  $9,000  per  annum,  pursuant 
to  an  oral  agreement  entered  into  on  December  7, 
1934.     (R.  96.) 

The  taxpayer  received  salary  from  Consolidated 
Aircraft  Corporation  as  follows  (R.  96-97)  : 

Salary 

1938 '  $15,  205.  04 

1939 16,  020.  08 

1940 22,  442.  50 

1941 81,  255.  00 

'  $8,601.01  of  his  salary  for  1938  was  exempt  from  taxa- 
tion because  received  for  foreign  service. 

On  December  7,  1934,  R.  H.  Fleet,  president  of  Con- 
solidated Aircraft  Corporation,  gave  to  the  taxpayer 
an  oral  option  for  the  purchase  of  stock  of  Consoli- 
dated Aircraft  Corporation,  which  option  was  reduced 
to  writing  on  December  10,  1934,  and  was  terminated 
by  wa^itten  agreement  on  December  31,  1941,  the  writ- 
ten option  and  termination  being  in  the  following 
words  and  figures  (R.  97-98)  : 

Consolidated  Aircraft   Corporation 

bitpfalo,  new  york 

R.   H.   Fleet,    President 

December  10,  1934. 
Mr.  Charles  A.  Van  Dusen,  (Confidential). 

Dear  Van  :  In  connection  with  your  employ- 
ment this  day  by  our  company,  it  gives  me 
much  pleasure  to  confirm  my  offer  to  sell  you 
fifty  (50)  shares  of  my  personal  common  stock 

she  was  a  petitioner  below.    It  has  now  been  sti])ulated  that  the 
wife's  case  shall  be  governed  by  the  decision  in  this  one. 


ill  this  corporation  at  the  price  of  $5  net  per 
share  each  and  every  month  for  the  next  ten 
years,  (imless  I  die  or  cease  to  be  an  employee 
of  Consolidated,  in  which  event  thia  is  modified 
against  me  or  my  estate  to  five  years  from  this 
date),  this  right  to  hold,  however,  only  so  long 
as  you  are  retained  in  the  company's  employ. 

You  are  under  no  obligation  to  purchase  or 
to  hold  after  purchase,  any  such  stock  under  this 
offer ;  failing  to  purchase  any  month  you  forfeit 
nothing  but  the  right  to  buy  that  month's  quota 
of  50  shares. 

So  that  you  may  get  prompt  delivery  of  any 
shares  you  purchase  hereunder,  I  will  leave 
sufficient  of  my  shares,  in  street  names,  prop- 
erly endorsed,  with  the  Treasurer  of  the  com- 
pany to  fulfill  this  agreement. 

Until  I  further  advise,  would  prefer  that  if 
you  sell  you  do  so  only  to  or  thru  our  brokers, 
Hammons   &   Company,   120   Broadway,   New 
York  City,  (phone  Rector  2-4400). 
Cordially, 

(S)     R.  H.  Fleet. 

RHF-B. 

It  is  mutually  agreed  that  the  foregoing 
agreement  is  to  terminate  on  December  31, 
1941. 

(S)     R.  H.  Fleet. 

(S)     Charles  A.  Van  Dusen. 

Dated:  San  Diego,  Cal.,  December  15,  1941. 
On  December  7,  1934,  the  common  stock  of  Con- 
solidated Aircraft  Corporation  sold  on  the  New  York 
Curb  Exchange  for  a  high  of  91/2  and  a  low  of  8%. 
(R.  99.) 


The  pric^e  ranges  of  tlie  common  stock  of  Con- 
solidated Aircraft  Corporation  sold  on  the  New  York 
Curb  Exchange  for  the  years  1932,  1933,  and  1934 
were  as  follows  (R.  99)  : 


Year 

High 

Low 

1932 

12 

mi 

1 

1933                           - --- 

1 

1934                               --- 

dH 

The  common  stock  of  Consolidated  Aircraft  Corpo- 
ration had  a  par  value  of  $1  per  share,  and  a  book 
value  of  $3.55  per  share  at  December  7,  1934.  (R. 
99.) 

There  were  574,400  shares  of  the  common  stock  of 
Consolidated  outstanding  on  December  7,  1934,  and  R. 
H.  Fleet  owned  261,481  shares  of  the  common  stock  on 
that  date.     (R.  99.) 

The  total  number  of  shares  of  common  and  pre- 
ferred stock  outstanding  on  January  1,  1938,  and 
December  31, 1938,  December  1, 1939,  December  1, 1940, 
and  December  31, 1941,  and  the  highest  number  of  shares 
owned  by  R.  H.  Fleet  during  the  years  1938,  1939,  1940 
and  1941,  were  as  follows  (R.  99)  : 


Capital  stoclv  outstanding — 


Jan.  1,  1938- - 
Dec.  31,  1938 
Dec.  31,  1939 
Dec.  31,  1940 
Dec.  31,  1941 


Shares 
preferred 


23.  708 
23,820 
23,  820 
23, 820 
None 


Shares 
common 


574,  760 
574,  760 
576, 160 
578, 605 
1,  284,  244 


During  the  year  1941,  514  shares  of  preferred  stock 
were  retired  at  $55  per  share  and  23,306  shares  were 


converted  into  common  at  rate  of  two  shares  common 
for  each  share  of  preferred.     (R.  100.) 

The  stock  owned  by  R.  H.  Fleet  was  as  follows  (R. 
100)  : 


Year 

Preferred 

C 

ommon 

1938                  

6,000 
6,010 
6,010 
6,010 

164,841 

1939                         - - 

164,241 

1940                               -- 

162,  791 

1941 --- 

348,  822 

The  taxpayer  purchased  common  stock  of  Consoli- 
dated from  R.  H.  Fleet,  under  the  terms  of  the  agree- 
ment set  forth  above,  as  follows  (R.  100)  : 


Year 

Shares 

Market 
value  when 
purchased 

Cost 

1938                                                                 .  - 

600 
750 
400 
600 

$10, 653.  75 
14, 484. 38 
9,  875.  00 
18,  000.  00 

.$3, 000.  00 
3,  750.  00 
2,  000.  00 
3, 000.  00 

1939 

1940       

1941 

At  all  times  from  December  7,  1934,  to  December 
31,  1941,  the  taxpayer  was  an  employee  of  Consoli- 
dated Aircraft  Corporation.    (R.  100.) 

R.  H.  Fleet  claimed  no  deductions  from  gross  in- 
come in  his  returns  for  the  calendar  years  1938,  1939, 
1940  and  1941  for  the  difference  between  the  fair 
market  value  of  the  common  stock  of  Consolidated  and 
the  sale  price  of  the  common  stock  to  taxpayer,  but 
reported  as  income  in  his  returns  for  those  years 
the  difference  between  the  basis  of  the  stock  to  him 
and  the  sum  of  $5  per  share  received  on  the  sales  to 
taxpayer.     (R.  100-101.) 


770785 — 47- 
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Consolidated  Aircraft  Corporation  claimed  on  its 
returns  as  deductions  from  gross  income  for  the  years 
1938,  1939,  1940  and  1941  only  the  salary  paid  by  it  to 
the  taxpayer  for  those  years  and  did  not  claim  any 
deduction  with  regard  to  the  sales  of  its  stock  by  R.  H. 
Fleet  to  the  taxpayer  during  those  years.     (R.  101.) 

The  Tax  Court  concluded  (R.  101)  that  the  option 
was  given  to  taxpayer  by  Fleet  as  an  inducement  to 
secure  his  services  for  Consolidated.  The  termina- 
tion clause  was  inserted  because  a  termination  of 
employment  would  terminate  taxpayer's  usefulness  to 
Consolidated  and  to  Fleet.  The  difference  between 
the  amount  paid  for  the  stock  and  its  fair  market 
value  at  the  several  dates  of  purchase  was  in  the 
nature  of  compensation  for  services  rendered  or  to  be 
rendered  by  taxpayer. 

SUMlfflARY  OF  ABGUMENT 

A  bargain  purchase  of  corporate  stock,  the  oppor- 
tunity to  make  which  is  compensatory  in  character, 
results  in  income  to  the  person  to  whom  the  privilege 
is  afforded.  It  is  not  necessary,  under  the  statute, 
that  there  shall  be  a  technical  employer-employee  rela- 
tionship between  the  grantor  and  the  grantee;  it  is 
enough  if  the  fact-trier  finds  that  the  grant  was  in- 
tended as  remuneration  for  services.  And  that  was 
the  finding  below  in  the  case  now  at  bar. 

There  is  no  merit  to  the  taxpayer's  alternative  plea 
that  if  arguendo  he  received  income  here,  he  did  so 
in  the  year  the  option  was  granted,  and  not  in  the 
years  it  was  exercised  as  the  Tax  Court  found.    The 
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option  was  so  conditioned  that  it  could  have  had  no 
vahie  in  itself  as  of  the  time  of  the  grant. 

ARGUMENT 

The  taxpayer  realized  income  from  his  bargain  purchases  of 
the  corporation's  stock  at  the  several  purchase  dates 

a.  It   is   immaterial    that   there   was   no   employer-employee   relationship 
between  taxpayer  and  the  grantor  of  the  option  to  buy 

Section  22  (a)  of  the  Internal  Revenue  (Code, 
supra,  is  broad  enough  to  include  in  taxable  income 
any  economic  or  financial  benefits  conferred  as  com- 
pensation, whatever  the  form  or  mode  by  which  it  is 
effected.  Commissioner  v.  Smith,  324  U.  S.  177;  Old 
Colony  Tr.  Co.  v.  Commissioner,  279  U.  S.  716.  And 
the  concomitant  Regulations,  supra,  specifically  in- 
clude in  income  property  ''transferred  *  *  *  by 
an  employer  to  an  employee,  for  an  amount  sub- 
stantially less  than  its  fair  market  value,  *  *  *'* 
even  though  the  transfer  takes  the  form  of  a  sale 
or  exchange,  to  the  extent  that  the  employee  receives 
compensation.  Thus  a  compensatory  bargain  pur- 
chase of  corporate  stock  results  in  income  to  the  per- 
son to  whom  the  opportunity  to  make  the  purchase  is 
afforded.  See  Ward  v.  Commissioner,  159  F.  2d  502 
(C.  C.  A.  2d) ;  Hackett  v.  Commissioner,  159  F.  2d  121 
(C.  C.  A.  1st)  ;  Frazer  v.  Commissioner,  157  F.  2d  282 
(C.  C.  A.  6th) ;  Oherivinder  v.  Commissioner,  147  F. 
2d  255  (C.  C.  A.  8th). 

These  general  principles  are  conceded  by  the  tax- 
payer at  bar,  but  he  claims  (Br.  9  et  seq.)  that  his 
particular  situation  is  not  encompassed  by  them.  Spe- 
cifically, he  denies  that  the  oportunity  given  him  to 
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purchase  the  shares  in  question  was  compensatory  in 
character — and  this  for  the  reason  that  the  stock  was 
the  property  of  Fleet,  the  corporation's  president,  be- 
tween whom  and  the  taxpayer  there  existed  no  con- 
.  tract  of  employment.  It  is  asserted  (Br.  9)  that  tax- 
payer was  the  employee  of  the  corporation  which  is- 
sued the  shares,  and  not  of  the  grantor  of  the  option 
to  purchase,  whose  personal  holdings  they  were.  The 
Government  maintains,  however,  that  the  attempted 
distinction  will  not  anywise  serve  to  remove  the  tax- 
payer's case  from  the  purview  of  the  statute.  It  is, 
in  our  view,  a  distinction  in  effect  wdthout  difference. 

It  is  true  that  in  the  ordinary  compensatory  bargain 
purchase  case,  there  is  a  technical  contract  of  em- 
ployment between  the  parties.  And,  parenthetically, 
we  think  it  would  be  possible  to  argue  here  that  this 
option  was  in  fact  the  grant  of  the  employer  corpora- 
tion, with  Fleet  merely  the  ostensible  grantor.  Cf. 
Sweeney's  EsfMe  v.  Commissioner,  152  F.  2d  102 
(C.  C.  A.  2d).  Certainly  there  is  nothing  in  the  law 
of  contracts  to  prevent  a  third  party  from  furnishing 
the  requisite  quid  pro  quo  for  an  agreement's  validity. 
See  Restatement  of  the  Law  of  Contracts,  Section  75. 
But  if  it  be  thought  that  such  an  argument  is  too 
speculatory  of  basis  under  the  findings  in  this  case, 
our  answer  is  that  there  is  really  no  necessity  to  in- 
dulge it.  For  Section  22  (a)  does  not  speak  of  em- 
ployment by  contract,  either  formal  or  informal;  it 
does  not  speak  of  contract  at  all.  It  states,  as  expan- 
sively as  words  make  possible,  that  gross  income  shall 
include  inter  alia  ''compensation  for  personal  service 
*     *     *     of   whatever   kind   and   in   w^iataver   form 
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paid,  *  *  *."  It  wuiild  seem,  accordingly,  that  the 
taxpayer's  argument  reads  into  the  statute  a  require- 
ment not  there;  it  is  no  sine  qua  non  of  inclusion  that 
the  compensatory  bargain  purchase  shall  be  incident 
to  an  employer-employee  relationship  between  the 
grantor  and  the  grantee.  All  that  is  necessary,  we 
submit,  is  that  the  opportunity  shall  have  been  in- 
tended as  remuneration  for  personal  services  per- 
formed or  to  be  performed  by  the  grantee.  Bogardus 
V.  Commissioner,  302  U.  S.  34. 

In  that  light,  this  case  is  no  different  in  principle 
from  the  Smith  case,  supra.''  For  assuredly,  Fleet 
here  intended,  in  giving  this  opportunity  to  purchase 
a  part  of  his  stock,  to  reward  the  taxpayer,  so  to 
speak,  for  the  latter 's  continued  efforts  in  his  position 
as  the  corporation's  factory  manager.  Fleet  said  so 
himself.    Thus,  his  testimony  ran  (R.  103) : 

Q.  Do  you  recall  the  salary  that  was  to  be 
paid  [to  taxpayer  by  the  corporation]  ? 

A.  *  *  *  I  think  it  was  $10,000.00  a  year 
and  he  to  take  down  50  shares  of  my  stock  a 
month  for  $5.00  a  share  for  the  next  ten  years, 
or  for  ten  years  immediately  following,  condi- 
tioned upon  his  remaining  in  the  employ  of 
Consolidated  Aircraft  Corporation  *  *  * 
***** 

Q.  You  also  felt,  did  you  not,  Mr.  Fleet,  that 
the  option  which  you  gave  Mr.  Van  Dusen 
would  be  regarded  as  something  of  an  addi- 
tional inducement  to  enter  the  employ  of  Con- 
solidated ? 


^  A  point  of  difference,  not  now  relevant,  will  be  considered 
hereinafter. 
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A.  I  think  so. 

***** 

Q.  But  the  motivating  influence  on  your  part 
of  giving  this  privilege  was  to  have  Mr.  Van 
Dusen  work  for  Consolidated,  wasn't  it? 

A.  That's  right. 

Although  such  was  manifestly  not  the  case  here  as 
we  shall  presently  see,  we  do  not  believe  that,  on  strict 
legal  theory,  it  would  be  necessary  that  Fleet  should 
himself  have  been  benefited,  even  indirectly,  by  tax- 
payer's continuing  in  the  company  service — the  con- 
templated result  of  the  grant  to  him  of  this  opportu- 
nity to  make  bargain  purchases  of  its  stock.  The 
benefit  could  go  directly  and  exclusively  to  the  corpo- 
ration, with  Fleet  merely  a  third-party  provider  of 
the  consideration,  so  long  only  as  the  grant  of  the 
privilege  was  not  in  fact  the  bestowal  of  a  gift.  Re- 
statement of  the  Law  of  Contracts,  supra.  There  was 
certainly  no  proof  whatever  of  intended  gift  here. 
And  the  court  below  specifically  determined  (R.  101) 
that  the  option  was  granted  to  taxpayer  as  an  induce- 
ment to  secure  his  services  for  the  corporation — a 
finding  in  itself  negativing  the  idea  of  donative  mo- 
tivation on  the  part  of  the  grantor,  even  without  the 
further  express  declaration  by  the  Tax  Court  in  its 
opinion  (R.  105)  that  ''the  benefit  was  not  a  gift  by 
Fleet." 

In  our  view^  these  Tax  Court  determinations  serve 
fully  to  distinguish  the  instant  case  from  that  of 
Bogardus  v.  Commissioner,  302  U.  S.  34,  upon  which 
the  taxpayer  is  here  placing  reliance.  (Br.  10.) 
In  Bogardus,  the  Supreme  Court  held  that  a  payment 
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of  money  by  a  holding  (•oin])any  to  a  former  employee 
of  an  operating  company  wan  a  gift  rather  than  ad- 
ditional compensation.  The  parties  had  there  stipu- 
lated, however,  that  the  ])ayment  was  not  made  for 
any  services,  past  or  future;  on  this  and  other  facts 
the  Court  concluded  that  the  payment  was  intended 
as  a  gift — that  it  was  in  fact  an  act  of  "spontaneous 
generosity"  (p.  42).  The  Bogardus  case  might  be 
termed  the  landmark  decision  on  the  principle  that 
intention  is  the  controlling  factor  in  determining 
whether  or  not  an  item  is  compensatory  in  character; 
but  it  does  not  stand  for  the  proposition  that  com- 
pensation can  only  emanate  from  one  who  is  an  em- 
ployer. Quite  to  the  contrary — for  in  the  Bogardus 
situation  as  in  this,  the  payment  came  from  one  who 
was  technically  a  ''stranger"  to  the  contract  of  em- 
ployment. Yet  the  Court  indicated  there  that  the 
result  might  well  be  otherwise  where  the  evidence 
does  not  clearly  show,  as  it  did.  in  Bogardus,  that  the 
payor's  sole  incentive  was  ''the  satisfaction  which 
flows  from  the  performance  of  a  generous  act"  (p. 
41).  And  as  we  have  previously  noted,  far  from  con- 
cluding here  that  the  grantor  of  this  option  was 
motivated  by  sheer  altruism,  the  Tax  Court  took 
occasion  specifically  to  point  out  (R.  104)  that  as 
president  of  Consolidated  and  a  large  holder  of  its 
stock.  Fleet  was  personally  and  financially  interested 
in  the  success  and  growth  of  the  company,  and  there- 
fore in  securing  the  continued  efforts  of  taxpayer  to- 
ward those  ends.  The  privilege  was,  moreover,  ex- 
pressly conditioned:  It  was  to  endure  only  so  long 
as  taxpayer  remained  in  the   company  employ  and 
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rendered  his  services  to  it.  (R.  104.)  In  other 
words,  Fleet  was  not  parting  with  his  stock  to  the 
taxpayer  at  sucli  favorahle  prices  unless  he  obtained 
from  him  "value  received." 

All  of  these  matters,  as  well  as  the  language  used 
in  the  lettei-  of  grant  (R.  97-98) ,  point  away  from  the 
notion  of  gift  and  lend  more  'li'm])le  supjjort,  we 
think,  to  the  Tax  Court's  conclusion  that  the  oppor- 
tunity which  Fleet  afforded  the  taxpayer  to  make 
these  bargain  ])urchases  was  intended  to  be  compensa- 
tion. Cf.  Poorman  v.  Commissioner,  131  F.  2d  946 
(C.  C.  A.  9th).  And  since  intention  is  ultimately 
a  factual  question,  on  such  substantiation  the  Tax 
Court's  decision  should  certainly  stand.  Commissioner 
V.  Smith,  supra;  Dob  son  v.  Commissioner,  320  U.  S. 
489,  rehearing  denied,  321  U.  S.  231.' 

Furthermore,  there  is  additional  '^ evidence"  that 
the  Bogardus  (decision  is  not  authority  anywise  contra 
to  our  i)osition  here,  and  that  that  position  is  sound. 
We  refer  now  to  the  history  of  Battennan  v.  Com- 
missioner, decided  by  the  Tax  Court  Fe])ruary  5,  1943, 
on  facts  closely  paralleling  those  which  presently  con- 
front us.     See  1943  P-H  T.  C.  Memorandum  Deci- 

*  "We  are  of  course  aware  (cf.  Br.  10)  that  in  the  Bogardus  case, 
the  Court  stated  (pp.  38-39)  that  the  question  of  whether  an  item 
is  compensatory  in  character  is  a  "mixed"  one  of  law  and  fact, 
and  therefore  subject  to  review.  We  suggest,  however,  that  in 
respect  of  that  statement  Bogardus  is  now  "outmoded"  by  the 
Dohson  decision  and  the  numerous  Sui)reme  Court  cases  in  accord. 
E.  g.,  Cominissio'ner  v.  Tower^  327  U.  S.  280;  J  oh?}  KeJley  Co.  v. 
Commissioner,  32(5  V.  S.  521;  C ommissio7\er  v.  Court  Holding 
Co.,  324  U.  S.  331 ;  Commissioner  v.  Scottish  American  Co.,  323 
U.  S.  119.  The  Smith  case  itself  is  evidence,  we  think,  that 
Bogardus  is  obsolete  on  this  point. 
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sions,  par.  43,098.  In  that  case  as  in  this,  the  item 
the  character  of  which  was  in  issue  emanated  from 
one  who  was  not  the  recipient  taxpayer's  employer; 
in  that  case  as  in  this,  the  grantor  was  "selfishly" 
motivated.  And  there,  just  as  here,  the  Tax  Court 
held  the  transfer  to  constitute  the  payment  of  com- 
pensation— despite  the  same  plea  which  the  instant 
taxpayer  makes:  That  there  can  be  no  "compensa- 
tion" in  the  absence  of  an  emi^loyer-employee  rela- 
tionship between  grantor  and  grantee.  The  Tax 
Court's  Batterman  opinion  stated: 

We  know  of  nothing'  to  prevent  another  than 
the  employer  from  paying  compensation  for 
the  employee's  services,  where,  as  here,  he  has 
a  real  interest  in  the  services  to  be  performed. 
Whether  a  limited  and  temporary  employer- 
employee  relationship  sprang  up  between  Dr. 
Dohme  [the  grantor]  and  the  petitioner,  or 
whether  the  transaction  was,  in  effect,  a  con- 
tribution by  the  former  to  the  capital  of  the 
corporation  to  enable  it  to  pay  the  additional 
compensation  to  petitioner,  need  not  be  decided. 

And  of  the  Bogardiis  decision,  upon  which  the  Batter- 
^ymn  taxpayer  relied  as  suj)porting  his  position,  the 
Tax  Court  said: 

*  *  *  [That]  case  turned  on  the  Court's 
conviction  that  the  payment  was  intended  as  a 
gift. 

The  Batterman  case  was  taken  to  the  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  and  there  it  was  per 
curiam  affirmed,  142  F.  2d  448.  But  more  importantly 
for  the  purpose  of  the  point  we  now  are  making,  the 
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Sui)reme  Court  denied  certiorari  (322  U.  S.  756), 
although  the  chief  basis  of  the  taxpayer's  petition  to 
that  Court  was  the  Bogardtis  case.  Incidentally,  this 
denial  of  certiorari  post-dated  the  Dohson  decision — a 
strengthening  point  at  least  by  inference,  we  submit, 
in  support  of  our  suggestion  (footnote  4)  that  insofar 
as  the  Bogardus  case  held  the  matter  of  intention  in 
these  situations  to  be  a  reviewable  one  as  a  "mixed" 
question  of  law  and  fact,  the  decision  is  no  longer 
good  law. 

Another  case  involving  a  nonemployer  payor  is 
Schumacher  v.  U^iited  States,  55  F.  2d  1007  (C.  Cls.). 
There  a  bonus  paid  to  the  president  of  a  railroad 
company  by  the  holding  corporation  which  owned  the 
railroad's  stock  was  held  to  be  compensation.  The 
court  there  said  in  rejection  of  the  claimant's  theory 
of  gift  (p.  1011)  : 

It  is  immaterial  that  the  payment  received 
by  the  plaintiff  was  made  by  the  holding  com- 
pany rather  than  by  the  company  for  which  he 
had  rendered  service.  The  entire  capital  stock 
of  the  railroad  company  was  owned  by  the  hold- 
ing company.  The  economic  interests  of  the 
two  companies  were  identical.  The  purchase 
price  received  from  the  sale  of  the  railroad 
company  went  to  the  holding  company.  That 
the  money  received  by  the  plantiff  was  not  paid 
directly  by  the  railroad  company  but  *  *  * 
by  *  *  *  the  holding  company  does  not 
change  the  essential  character  of  the  transac- 
tion, and  make  a  gift  out  of  what  was  intended 
to  be,  and  in  fact  was,  additional  compensation 
for  services  rendered. 
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A  situation  similar  to  the  Schumacher  case  was  pre- 
sented in  Bass  v.  Eaivley,  62  F.  2d  721  (C.  C.  A.  5th), 
and  the  same  result  was  there  reached.  In  that  case 
too  it  was  urged  that  not  the  payor,  but  another,  was 
the  employer  of  the  taxpayer  recipient.  To  that  argu- 
ment, however,  the  court  simply  answered  (p.  724) 
that  where  intent  is  the  question,  the  substance  of  the 
matter  must  be  looked  to  rather  than  the  form,  and 
that  the  want  of  a  technical  employment  relationship 
between  payor  and  payee  did  not  require  a  finding 
that  the  payment  was  a  gift. 

b.  The  compensation  was  received  as  of  the  times  when  the  option  was 
exercised,  and  not  as  of  the  time  it  was  granted 

Taxpayer  argues  in  the  alternative  (Br.  12  et  seq.), 
that  assuming  arguendo  the  receipt  of  compensation 
here,  it  was  received  as  of  the  time  the  option  was 
granted  and  not,  as  the  Tax  Court  found  (R.  101),  at 
the  several  purchase  dates.  We  think  it  plain  that 
this  argument  has  no  more  merit  than  does  the  tax- 
payer's principal  one.^ 

Taxpayer's  thesis  runs  thus:  Ip  Commissioner  v. 
Smith,  supra,  the  Tax  Court  ha^'^found  that  at  the 
date  of  the  option  the  market  value  of  the  stock  did  not 
exceed  the  option  price;  in  this  case,  however,  the 
court  below  has  determined  (R.  99)  that  on  December 
7,  1934,  the  date  of  the  oral  option  (R.  97),  there  was 
a  differential  of  between  3%  ^^^  4%  between  option 
and  market  price.  That  differential,  it  is  urged,  gave 
to  the  option  itself  a  present  value  at  the  date  of  the 

*  This  alternative  theory  was  apparently  not  advanced  in  the 
Tax  Court.  Indeed  it  would  appear  to  be  inconsistent  with  the 
allegations  in  paragraph  5  (f )  of  the  taxpayer's  petition.     (K.  7.) 
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grant  and  therefore  marked  the  time  when  the  com- 
pensation was  received.  But  in  our  opinion  the  con- 
clusion by  no  means  follows  from  the  premise ;  in  addi- 
tion, there  are  several  obstacles  to  the  taxpayer's  mak- 
ing any  argument  at  all  here  that  the  option  itself 
was  the  '' compensation"  received.  In  the  first  place, 
not  only  is  there  no  finding  by  the  Tax  Court  that  the 
option  had  a  present  value  on  the  date  it  was  given, 
but  also  there  is  not  even  a  finding  that  the  option  as 
such  w^as  intended  to  be  compensatory  of  the  services 
which  taxpayer  was  to  render.  Moreover,  there  is  a 
total  failure  on  the  part  of  the  taxpayer  to  produce 
evidence  which  would  warrant  such  findings.  Cer- 
tainly, as  we  intend  fully  to  demonstrate  hereinafter, 
he  does  not  do  so  merely  by  showing  a  price  differen- 
tial on  the  date  of  the  option. 

The  findings  actually  made  by  the  Tax  Court,  and 
which  we  have  shown  are  adequately  supported  by  the 
record,  are  even  more  explicit  than  the  findings  in 
Commissioner  v.  Smith,  supra,  upon  which  the  Su- 
preme Court  affirmed  the  Tax  Court's  decision  in  that 
case.  Here  the  Tax  Court  has  expressly  found  (R. 
101)  that— 

the  difference  between  the  amount  paid  for 
the  stock  and  its  fair  market  value  at  the 
several  dates  of  purchase  was  in  the  nature  of 
compensation  for  services  rendered  or  to  be 
rendered. 

In  the  presence  of  this  statement,  and  in  the  absence 
of  any  finding  that  the  option  had  a  market  value 
when  given,  there  seems  to  us  no  room  for  argument 
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that  the  option  could  itself  operate  to  compensate 
the  taxpayer. 

Moreover,  we  submit,  the  record  affirmatively  com- 
pels the  conclusion  that  the  option  had  no  market 
value  when  given.  As  we  have  stated,  the  taxpayer 
appears  to  believe  (Br.  12)  that  he  has  proved  to  the 
contrary  by  showing  that  on  the  day  the  oral  option 
was  granted,  Consolidated  stock  sold  for  an  amount 
,in  excess  of  the  option  price.  We  do  not  believe, 
however,  that  in  the  circumstances  of  this  case,  that 
fact  provides  anything  of  the  kind.  The  Supreme  Court 
said  in  Commissioner  v.  Smith,  supra  (p.  181),  that 
when  the  option  price  is  less  than  the  market  price  of 
the  property  for  the  purchase  of  which  the  option  is 
given,  it  may  have  present  value  and  may  be  found  to 
be  itself  compensation  for  services  rendered.  But  the 
Court  went  on  there  to  say  (p.  181)  that  the  option 
could  only  so  operate  as  it  might  be  the  means  of 
securing  the  transfer  of  the  shares  of  stock  from  the 
employer  to  the  employee  at  a  price  less  than  their 
market  value, — 

or  possibly,  which  we  do  not  decide,  as  the 
option  might  be  sold  when  that  disparity  in 
value  existed. 

Manifestly,  neither  one  of  these  conditions  is  fulfilled 
here.  Preliminarily,  it  may  be  noted  that,  while  the 
oral  option  w^as  given  on  December  7,  the  option  could 
be  exercised  only  while  the  taxpayer  was  in  the  com- 
pany's employ,  and  such  employment  did  not  begin 
until  December  10,  1934.  (R.  96,  97-98.)  Hence  the 
fact  of  a  differential  between  option  and  market  price 
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on  December  7  would  seem  somewhat  academic;  and 
the  record  fails  to  show  what  the  market  price  of 
Consolidated  ^ock  was  on  December  10,  1934,  which 
was  the  earliest  date  on  which  any  shares  might  have 
been  acquired  under  the  option. 

Moreover,  this  grant  could  not,  under  its  terms, 
operate  to  secure  the  transfer  to  the  taxpayer  of  any 
more  than  fifty  shares  of  the  stock  in  December  of 
1934,  when  the  option  was  given,  or  in  any  one  month 
thereafter.  (R.  97-98.)  So  there  would  certainly  be 
no  basis  whatever  for  setting  as  the  minuend  figure  for 
the  worth  of  this  option  in  respect  of  the  2,350  shares 
which  were  actually  acquired  under  it  between  1938 
and  1941  (R.  100),  the  value  of  that  number  of  shares 
on  the  option  date.  The  stock  rose  appreciably  in 
value  after  that  time;  for  example,  wiien  taxpayer 
made  his  1938  purchases,  it  was  worth  close  to  $11  per 
share  as  against  the  December  7,  1934,  high  of  9%. 
(R.  99, 100.)  At  the  1941  jDur chase  date,  its  value  was 
$30  per  share.  (R.  100.)  And  this  is  to  assume  now, 
referring  again  to  the  terms  of  the  grant  (R.  97-98), 
that  the  taxpayer  would  have  been  able  to  command 
the  transfer  of  any  shares  under  the  option;  he  could 
not  have  done  so,  of  course,  miless  he  had  remained 
in  the  company  employ,  and  that  was  a  matter  which 
could  not  be  known  at  the  date  which  taxpayer  is  now 
urging  as  being  the  critical  one.'^ 

^  It  is  to  be  noticed,  too,  that  tlie  option  was  to  endure  for  ten 
years  from  its  date,  unless  Fleet,  the  grantor,  were  to  die  or  him- 
self to  quit  the  company  employ — in  which  event  the  time  was 
shortened  to  five  years  from  date.  (R.  98.)  Had  this  con- 
tingency happened,  there  could  have  been  no  purchases  made  after 
December  of  1939. 
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This  brings  us,  we  think,  to  the  second  of  the 
Sui^reme  Court's  points  in  the  Smith  case  with 
respect  to  the  situations  in  which  an  option  may 
itself  operate  as  compensation,  i.  e.  (p.  181) — "as 
the  option  might  be  sold  when  tliat  disparity  in 
value  [the  disparity  between  market  value  and  option 
price]  existed."  And  we  ask  ourselves  accordingly: 
Could  this  option  have  been  sold  on  the  option  date 
for  the  difference  ])etween  the  then  market  value  of 
the  shares  and  the  option  price?  Could  it  have  been 
sold,  indeed,  at  any  price  other  than  purely  nominal? 
The  answer,  we  think,  is  decidedly  in  the  negative. 

It  was  decided  in  Ward  v.  Commissioner,  159  F.  2d 
502  (C.  C.  A.  2d),  that  for  income  tax  purposes, 
the  value  to  an  employee  of  what  is  received  as  com- 
pensation for  services  is  in  final  analysis  its  ''dis- 
posal" value.  So  here:  To  what  purchaser  could  the 
taxpayer  have  ''disposed"  of  an  option  which  was 
expressly  conditioned  on  so  uncertain  a  factor  as 
his  continuance  in  the  employ  of  the  issuing  corpora- 
tion. Obviously,  he  might  have  quit  or  been  dis- 
charged for  any  number  of  reasons — or  for  no  reason 
at  all — and  the  buyer  would  have  been  quite  help- 
less.'' The  factual  situation  here  is  indeed  somewhat 
similar  to  that  which  existed  in  the  Smith  case  itself. 
There  the  taxpayer's  acquisition  of  the  stock  which 
was  the  subject  matter  of  the  option  was  dependent 

^  Unless  of  course  as  part  of  the  sale  of  the  option  rights,  the 
taxpayer  had  promised  the  purchaser  to  remain.  But  even  that 
would  not  have  protected  against  the  taxpayer's  discharge,  or  the 
possibihty  that  the  company  itself  might  go  out  of  business. 
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upon  his  grantor's  own  acquisition  of  the  stock,  which 
in  turn  was  dependent  upon  the  grantor's  perform- 
ance of  a  certain  contract  with  the  issuing  corpora- 
tion. Commissio7ier  v.  Smith,  324  U.  S.  177,  178-179. 
The  contingency  in  the  Smith  case  was  perhaps  of 
a  greater  degree  of  complexity  than  the  one  in  our 
case,  l)ut  the  effect,  we  think,  is  precisely  the  same. 
The  condition  renders  the  option  incapable  of  any- 
thing except  "hindsight"  evaluation. 

Furthermore,  as  we  have  previously  indicated,  the 
privilege  of  this  taxpayer  to  buy  was  limited  to  fifty 
shares  per  month  over  a  ten-year  period;  it  is  there- 
fore quite  obvious  that  any  prospective  purchaser  of 
this  option  would  be  buying  the  chance  that  the  value 
of  the  stock  might  fall  during  the  potential  purchase 
period,  even  below^  the  option  price.  The  effect  of 
this  hazard  alone  upon  the  amount  anyone  would 
be  willing  to  pay  for  the  option  would  be  such,  in 
our  judgment,  as  to  make  its  "disposal"  value  neg- 
ligible on  the  date  it  was  granted. 

We  think  that  the  rule  of  the  Smith  case  clearly 
governs  the  disposition  of  this  one,  and  that  the  Tax 
Court  was  eminently  correct  in  holding  (R.  101)  that 
the  compensation  received  by  taxpayer  was  the  differ- 
ence between  the  amount  paid  for  the  stock  and  its 
fair  market  value  at  the  several  dates  of  purchase. 
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CONCLUSION 

The   judgment   of   the   Tax   Court   should   be   af- 
firmed. 

Respectfully  submitted. 

Theron  Lamar  Caudle, 
Assistant  Attorney  General. 
George  A.  Stinson, 
Lee  a.  Jackson, 
Maryhelen  Wigle, 
Special  Assistants  to  the  Attorney  General. 

December  1947. 
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2  M.  A.  Wyman,  et  al.  vs. 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1279 

CHESTER  BOWLES,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

vs. 

M.  A.  WYMAN,  d.b.a.  M.  A.  Wyman  Lumber 
Company,  M.  A.  WYMAN,  M.  H.  WYMAN 
and  EDWARD  DORAN,  d.b.a  The  Wyman 
MiU  Company,  and  M.  A.  WYMAN,  M.  H. 
WYMAN  and  EDWARD  DORAN  and  THE 
GRANITE  FALLS  PLANING  MILL,  a  cor- 
poration. 

Defendants. 

COMPLAINT   FOR  INJUNCTION  AND 
TREBLE  DAMAGES 

Comes  now  plaintiff,  above  named,  and  for  his 
causes  of  action  against  defendants,  above  named, 
alleges : 

Count  I. 

1.  That  the  Office  of  Price  Administration  is  an 
agency  of  the  Government  of  the  United  States  of 
America,  created  by  the  provisions  of  Section  201(a) 
of  the  Emergency  Price  Control  Act  of  1942  (50 
U.S.C.A.  901  and  921),  as  amended  (56  Stat.  765) 
(57  Stat.  566),  hereinafter  referred  to  as  the  "Price 


United  States  of  America  3 

Control  Act,"  and  that  Chester  Bowles,  plaintiff 
herein,  is  the  dnly  a])pointed,  qnalified  and  acting 
Administrator  thereof. 

2.  That  jurisdiction  of  this  cause  oT  action  is 
conferred  upon  the  above  entitled  court  by  the  pro- 
visions of  Section  205(c)  of  the  Emergency  Price 
Control  Act,  as  amended. 

3.  That  the  defendant  M.  A.  Wyman,  doing 
business  as  M.  A.  Wyman  Lumber  Company,  now 
is,  and  has  been  at  all  times  hereinafter  mentioned 
a  lumber  dealer  with  his  principal  place  of  business 
in  King  County  within  the  juridiction  of  this  court. 

4.  That  the  defendants  M.  A.  Wyman,  M.  H. 
Wyman  and  Edward  Doran,  a  co-partnership,  do- 
ing business  as  the  Wyman  Mill  Company  of  Gran- 
ite Falls,  Washington,  now  are,  and  were  at  all 
times  hereinafter  mentioned,  manufacturers  of  west 
coast  lumber  with  their  principal  place  of  business 
in  Snohomish  County  [2*]  within  the  jurisdiction 
of  this  court. 

5.  That  the  defendant.  The  Granite  Falls  Plan- 
ing Mill,  Incorporated,  a  corporation,  duly  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Washington,  is  now,  and  was  at  all  times  herein- 
after mentioned,  operating  a  planing  mill,  process- 
ing or  surfacing  lumber  with  its  principal  plant  in 
Snohomish  County  within  the  jurisdiction  of  this 
Court.  That  plaintiff  is  informed  and  believes  and 
therefore  alleges,  that  the  defendants  M.  A.  Wyman, 
M  .H.  Wyman  and  Edward  Doran  are  the  principal 
stockholders  and  officers  of  the  defendant  coi-po- 
ration. 


*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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6.  That  in  tbe  judgment  of  the  said  Administra- 
tor, the  defendants  have  engaged  in  acts  and  prac- 
tices which  constitute  a  violation  of  Section  4(a)  (2), 
Section  4(b)  (1)  (2)  and  Section  4(c)  of  Revised 
Maximum  Price  Regulation  539,  as  amended  (10 
Federal  Register  3224),  hereinafter  referred  to  as 
the  "Regulation,"  which  was  issued  pursuant  to 
Section  2(a),  Section  202(b)  and  Section  201(d) 
of  said  Price  Control  Act;  and  that  therefore,  pur- 
suant to  Section  205(a)  of  said  Price  Control  Act, 
the  Administrator  makes  this  application  for  an 
injunction  to  enforce  compliance  with  the  afore- 
mentioned regulation. 

7.  That  at  all  times  and  including  July  5,  1944, 
said  amended  regulation  has  been,  and  now  is  in 
full  force  and  effect,  requiring  in  Section  4(a)(2), 
Section  4(b)(1)  (2)  and  Section  4(c)  that  custom 
nulling  service  charges  may  not  he  made  unless 
authorization  is  obtained  in  the  manner  set  forth 
in  said  regulation. 

8.  That  at  all  times  since  and  including  tlie 
effective  date  of  said  regulation,  said  defendants 
have  been,  and  now  are  sellers  subject  to  said  regu- 
lation, and  that  said  defendants  have  failed  to  ob- 
tain authorization  in  conformation  with  Section  4 
(a)(2).  Section  4(b)  (1)  (2)  and  Section  4(c),  as 
provided,  thereby  violating  said  regulation. 

9.  That  the  defendants  have  sold  in  the  course 
of  trade  or  business  commodities  to-wit,  western 
softwood  lumber  as  defined  in  Revised  Maxinuim 
Price  Regulation  539,  as  amended  (10  Federal  Reg- 
ister 3224),  at  prices  in  [3]  excess  of  the  maximum 
price  fixed  by  the  regulation. 
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Count  II. 

1.  Plaintiff  incorporates  herein  and  makes  a 
part  hereof,  as  fully  as  if  set  forth  herein,  Para- 
graphs 1,  2,  3,  4  and  5  of  Count  I  of  this  complaint. 

2.  That  in  the  judgment  of  the  said  Administra- 
tor, defendants  have  engaged  in  acts  and  practices 
which  constitute  a  violation  of  Section  7(d)(1)  (2) 
of  Revised  Maximum  Price  Regulation  26,  as 
amended  (9  Federal  Register  1016,  3513,  4227,  7505, 
9720,  11,112,  12,537;  10  Federal  Register  4661,  5099, 
5323). 

3.  That  at  all  times  since  and  including  June  9, 
1943,  said  amended  regulation  has  been,  and  now 
is  in  full  force  and  effect  requiring  in  Section  7(d) 
(1)  (2)  that  delivery  charges  preceding  railroad 
shipments  may  be  made  only  after  special  written 
permission  is  granted  by  the  lumber  branch  of  the 
Office  of  Price  Administration,  Washington,  D.  C, 
given  after  an  application  is  made  which  recites 
facts  showing  the  applicant  is  entitled  to  make  the 
charge. 

4.  That  at  all  times  since  and  including  the 
effective  date  of  said  regulation,  said  defendants 
have  and  now  are  sellers  subject  to  said  regulation, 
and  that  said  defendants  have  sold  distribution 
services  to-wit,  trucking  charges  in  connection  with 
western  softwood  lumber  shipped  by  them  in  the 
course  of  trade  or  business  in  violation  of  Section 
7(d)(1)  (2)  of  Revised  Maximum  Price  Regulation 
26,  as  amended. 
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Count.  III. 

1.  Plaintiff  incorporates  herein  and  makes  a 
part  hereof,  as  fully  as  if  set  forth  herein,  Para- 
graphs 1,  2,  3,  4  and  5  of  Count  I  of  this  complaint. 

2.  That  in  the  judgment  of  said  Administrator, 
the  defendants  have  engaged  in  acts  and  practices 
which  constitute  a  violation  of  Section  4(a)(2), 
Section  4(b)(1)  (2)  and  Section  4(c)  of  Revised 
Maximum  Price  Regulation  539,  as  amended  (10 
Federal  Register  3224),  hereinafter  referred  to  as 
the  "Regulation,"  which  was  issued  pursuant  to 
Section  2(a),  Section  202(b)  and  [4]  Section  201 
(d)  of  said  Price  Control  Act;  and  that  therefore, 
pursuant  to  Section  205(e)  of  said  Price  Control 
Act,  the  Administrator  brings  this  suit  for  treble 
damages. 

3.  That  at  all  times  since  and  including  July  5, 
1944,  said  amended  regulation  has  been,  and  now 
is  in  full  force  and  effect,  requiring  in  Section  4 
(a)(2).  Section  4(b)(1)  (2)  and  Section  4(c)  that 
custom  milling  service  charges  may  not  be  made 
unless  authorization  is  obtained  in  the  manner  set 
forth  in  said  regulation. 

4.  That  at  all  times  since  and  including  the 
effective  date  of  said  regulation,  said  defendants 
have  been,  and  now  are  sellers  subject  to  said  regu- 
lation, and  that  said  defendants  have  failed  to  ob- 
tain authorization  in  conformation  with  Section 
4(a)(2),  Section  4(b)(1)  (2)  and  Section  4(c),  as 
provided,  thereby  violating  said  regulation. 

5.  That  the  defendants  have  sold  in  the  course 
of  trade  or  business  commodities,  to-wit,  western 
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softwood  liunber  as  defined  in  Revised  Maximum 
Price  Eegiilation  539,  as  amended,  at  prices  in 
excess  of  the  maximum  price  fixed  by  the  regula- 
tion. Plaintiff  is  informed  and  believes  and  there- 
fore alleges,  that  three  times  the  aggregate  amount 
by  which  the  prices  received  by  the  defendants  in 
these  sales  exceed  the  maximum  price  provided 
under  the  regulation  is  $57,064.35. 

Count  IV. 

1.  Plaintiff  incorporates  herein  and  makes  a 
part  hereof,  as  fully  as  if  set  forth  herein  Para- 
graphs 1,  2,  3,  4  and  5  of  Count  I  of  this  complaint. 

2.  That  in  the  judgment  of  the  said  Adminis- 
trator, the  defendants  have  engaged  in  acts  and 
practices  which  constitute  a  violation  of  Section  7 
(d)(1)  (2)  of  Revised  Maximum  Price  Regulation 
26,  as  amended,  hereinafter  referred  to  as  the 
"Regulation,"  which  was  issued  pursuant  to  Sec- 
tion 2(a),  Section  202(b)  and  Section  301(d)  of 
said  Price  Control  Act;  and  that  therefore,  pur- 
suant to  Section  205(e)  of  said  Price  Control  Act, 
the  Administrator  brings  this  suit  for  treble 
damages. 

3.  That  at  all  times  since  and  including  June  9, 
1943,  said  amended  [5]  regulation  has  been,  and 
now  is  in  full  force  and  effect  requiring  in  Section 
7(d)(1)  (2)  that  delivery  charges  preceding  rail- 
road shipments  may  be  made  only  after  special 
written  permission  is  granted  by  the  lumber  branch 
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of  the  Office  of  Price  Administration,  Washington, 
D.  C,  given  after  an  application  is  made  which  re- 
cites facts  showing  the  applicant  is  entitled  to  make 
the  charge. 

4.  That  at  all  times  since  and  including  the 
effective  date  of  said  regulation,  said  defendants 
have  been  and  now  are  sellers  subject  to  said  regu- 
lation, and  that  said  defendants  have  sold  distribu- 
tion services,  to-wit,  trucking  charges  in  connection 
with  western  softwood  lumber  shipped  by  them  in 
the  course  of  trade  or  business  in  violation  of  Sec- 
tion 7(d)(1)  (2)  of  Revised  Maximum  Price  Regu- 
lation 26,  as  amended.  Plaintiff  is  informed  and 
believes  and  therefore  alleges,  that  three  times  the 
aggregate  amount  by  which  the  prices  received  by 
the  defendants  exceed  the  maximum  price  provided 
under  the  regulation  is  $5,283.48. 

Wherefore,  Plaintiff  Prays: 

1.  A  preliminary  and  final  injmiction  against 
said  defendants,  their  agents,  employees,  and  any 
and  all  persons  acting  in  concert  or  participation 
with  said  defendants: 

A.  Ordering  and  directing  them  forthwith 
to  fix  the  price  of  all  lumber  sold  and  delivered 
by  them  in  accordance  wdth  the  applicable  pro- 
visions of  Revised  Maxinumi  Price  Regulation 
539,  as  amended  (10  Federal  Register  3224), 
and  particularly  with  Section  4(a)(2),  Section 
4(b)(1)  (2)  and  Section  4(c)  of  said  regula- 
tion. 
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B.  Ordering'  and  directing  them  forthwith 
to  fix  the  transportation  charges  on  all  lumber 
sold  and  delivered  by  them  in  accordance  with 
the  applicable  provisions  of  Revised  Maximum 
Price  Regulation  26,  as  amended  (9  Federal 
Register  1016,  3513,  4227,  5705,  9720,  11,112, 
12,537;  10  Federal  Register  4661,  5099,  5323) 
and  particularly  7(d)(1)  (2)  of  said  regula- 
tion. [6] 

C.  Ordering  and  directing  them  to  do  every 
other  act  required  to  be  done  by  said  regulation, 
and  to  do  every  act  required  to  be  done  by  any 
other  applicable  regulation  or  order  relating 
to  prices,  heretofore  or  hereafter  issued  pur- 
suant to  said  Price  Control  Act,  as  amended 
or  extended. 

D.  Enjoining  and  restraining  them  perma- 
nently from  doing  any  other  act  prohibited  by 
said  regulations,  and  from  doing  any  act  pro- 
hibited by  any  other  applicable  regulation  or 
order  relating  to  prices,  heretofore  or  here- 
after issued  pursuant  to  said  Price  Control 
Act,  as  amended  or  extended. 

2.     Judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  in  the  sum  of  $62,347.83. 
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3.     And  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable  in  the  premises. 
/s/  DANIEL  M.  REAUGH, 
District  Enforcement 
Attorney, 

/s/  ANDREW  H.  HITCHCOCK, 
Enforcement  Attorney, 

Attorneys  for  Plaintiff. 

Seattle  District  Office, 
Office  of  Price  Administration, 
4451  White-Henry-Stuart  Building, 
Seattle,  Washington. 

[Endorsed] :     Filed  July  11,  1945.  [7] 


District  Court  of  the  United  States  for  the  Western 
District  of  Washmgton,   Northern  Division 

Civil  Action  File  No.  1279 

CHESTER  BOWLES,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

vs. 

M.  A.  WYMAN,  d.b.a.  M.  A.  Wyman  Lmnber 
Company,  M.  A.  WYMAN,  M.  H.  WYMAN 
and  EDWARD  DORAN,  d.]).a.  The  Wyman 
Mill  Company,  and  M.  A.  WYMAN,  M.  H. 
WYMAN  and  EDWARD  DORAN  and  THE 
GRANITE  FALLS  PLANING  MILL,  a  cor- 
poration, 

Defendants. 
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SUMMONS 

To  the  above  named  Defendants: 

You  are  hereby  sinninoned  and  required  to  serve 
upon  Andrew  H.  Hitchcock,  plaintiff's  attorney, 
whose  address  is  4451  White-Henry-Stuart  Build- 
ing, Seattle,  Washington,  an  answer  to  the  com- 
plaint which  is  herewith  served  upon  you,  within  20 
days  after  service  of  this  summons  upon  you,  ex- 
clusive of  the  day  of  service.  If  you  fail  to  do  so, 
judgment  by  default  will  be  taken  against  you  for 
the  relief  demanded  in  the  complaint. 

Date:  July  11,  1945. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk  of  Court. 

By  /s/  MARIAN  MILLER, 
Deputy  Clerk. 

Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  11th  day 
of  July,  1945,  I  received  the  within  summons,  to- 
gether with  Complaint  for  Injunction  and  Treble 
Damages,  and  that  thereafter  I  served  the  same  on 
the  therein  named  M.  A.  Wyman  Lumber  Company 
by  handing  to  and  leaving  a  true  and  correct  copy 
thereof  with  M.  A.  Wyman,  owner,  and  I  also 
served  the  same  on  the  therein  named  Wyman  Mill 
Company  by  handing  to  and  leaving  a  true  and 
correct  copy  thereof  with  M.  A.  Wyman,  partner, 
and  I  also  served  the  same  on  the  therein  named 
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Granite  Falls  Planing  Mill,  a  corporation,  by  hand- 
ing to  and  leaving  a  true  and  correct  copy  thereof 
with  M.  A.  Wyman  as  an  officer  in  company,  of  the 
13th  day  of  July,  1945,  at  Seattle,  Washington. 

Marshal's  fees:  Service,  $6.00. 

DONALD  F.  MILLER, 
United  States  Marshal. 

By  PATRICK  J.  BRADLEY, 
Deputy  United  States 
Marshal.  [9] 

[Endorsed]:     Filed  July  19,  1945.  [8] 


[Title  of  District  Court  and  Cause.] 

MOTIONS    TO    QUASH    THE    SERVICE    OF 
SUMMONS    AND    COMPLAINT    OF    THE 
GRANITE    Fi^LS    PLANING    MILL,    A 
CORPORATION 
(Rule  4d  FRCP,  USCA  28,  Par.  723c) 

Comes  now  the  Granite  Falls  Planing  Mill,  a 
corporation,  defendant  above  named,  and  appear- 
ing specially  for  the  purpose  of  this  motion  and 
for  no  other  purpose,  respectfully  moves  the  Court 
to  quash  the  service  of  the  summons  and  complaint 
in  the  above  cause  made  on  M.  A.  Wyman  as  an 
officer  of  said  Granite  Falls  Planing  Mill,  a  corpo- 
ration, on  July  13,  1945,  on  the  gromid  that  said 
M.  A.  Wyman  was  not  an  officer  of  said  corpora- 
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tion,  nor  a  managing  or  general  agent  thereof,  or 
any  other  agent  of  said  corporation  authoi'ized  by 
appointment  or  by  law  to  receive  service  of  process 
on  July  13,  1945,  nor  at  any  time  during  1945. 

This  motion  is  based  upon  the  records  and  files 
in  the  above  entitled  cause  and  the  affidavit  of 
M.  A.  Wyman  heret^j  attached. 

C.  E.  HUGHES. 
Attorney  for  the   Granite   Falls   Planing   MiU,   a 
corporation. 

State  of  Washington, 
Coimty  of  King — ss. 

M.  A.  W^Tnan,  being  first  duly  swoni,  on  oath 
deposes  and  says : 

That  he  is  the  M.  A.  Wyman  mentioned  in  the 
return  of  service  made  by  Patrick  .J.  Bradley. 
Deputy  r.  S.  Marshal,  dated  July  11,  1945,  and 
filed  in  the  above  entitled  cause  on  July  — ..  1945. 
in  which  said  Deputy  Marshal  states  [10]  that  he 
served  a  copy  of  the  summons  and  complaint  in  the 
above  cause  on  M.  A.  Wyman  as  an  officer  of  Gran- 
ite Falls  Planing  Mill,  a  corporation,  on  July  13, 
1945. 

Affiant  states  that  he  was  not  an  officer,  director 
or  stockholder  of  said  corporation  on  July  13,  1945, 
nor  at  any  time  durmg  1945,  nor  a  managing  or 
general  agent  thereof  or  any  other  agent  of  said 
corporation  authorized  by  appointment  or  by  law 
to  receive  service  of  process  on  July  13.  1945,  nor 
at  anv  time  dimns:  1945. 
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This  affidavit  is  made  for  the  purpose  of  quashing 
the  service  of  the  summons  and  complaint  in  the 
above  cause  on  affiant  as  an  officer  of  said  corpora- 
tion or  any  kind  of  an  agent  connected  with  said 
corporation. 

M.  A.  WYMAN. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  August,  1945. 

[Seal]  C.  E.  HUGHES, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 
Copy  received  August  1,  1945. 

ANDREW  HITCHCOCK, 
per  D.  B., 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Aug.  10,  1945.  [11] 


[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT  FOR  INJUNCTION 
AND  TREBLE  DAMAGES 

Comes  now  plaintiff,  above  named,  and  for  his 
causes  of  action  against  defendants,  above  named, 
alleges : 

Cornit  I. 

1.  That  the  Office  of  Price  Admmistration  is  an 
agency  of  the  Government  of  the  United  States  of 
America,  created  by  the  provisions  of  Section  201 
(a)  of  the  Emergency  Price  Control  Act  of  1942 
(50  U.S.C.A.  901),  as  amended  (56  Stat.  765;  57 
Stat.  566,  P.  L.  108,  79th  Congress,  First  Session), 
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hereinafter  referred  to  as  the  "Price  Control  Act," 
and  that  Chester  Bowles,  plaintiff  herein,  is  the 
duly  appointed,  qualified  and  acting  Administrator 
thereof. 

2.  That  jurisdiction  of  this  cause  of  action  is 
conferred  upon  the  above  entitled  court  by  the  pro- 
visions of  Section  205(c)  of  the  Price  Control  Act, 
as  amended. 

3.  That  the  defendant,  M.  A.  Wyman,  doing 
business  as  M.  A.  Wyman  Lumber  Company  was, 
at  all  times  hereinafter  mentioned,  engaged  in  the 
business  of  buying  and  selling  lumber  with  his 
principal  place  of  business  in  King  County  within 
the  jurisdiction  of  this  court.  [12] 

4.  That,  the  defendants  M.  A.  Wyman,  M.  H. 
Wyman  and  Edward  Doran,  a  co-partnership,  doing 
business  as  Wyman  Mill  Company,  were,  at  all 
times,  hereinafter  mentioned,  engaged  in  the  busi- 
ness of  producing  West  Coast  rough  softwood 
lumber  with  their  principal  place  of  business  in 
Snohomish  County  within  the  juridiction  of  this 
court. 

5.  That,  the  defendant,  the  Granite  Falls  Plan- 
ing Mill,  Inc.,  a  corporation,  duly  organized  and 
existing  under  the  laws  of  the  State  of  Washington, 
was,  at  all  times,  hereinafter  mentioned,  engaged  in 
the  business  of  milling  western  softwood  lumber 
with  its  principal  place  of  business  in  Snohomish 
County  within  the  jurisdiction  of  this  court.  That, 
the  principal  officers  and  stockholders  of  said  cor- 
poration from  July  11,  1944,  to  and  including 
December  22,  1944,  were  M.  A.  Wyman,  M.  H. 
Wyman,  and  Edward  Doran. 
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6. (A)  That,  ill  the  judgment  of  the  said  Admin- 
istrator, the  defendants,  from  July  11,  1944,  to 
and  including  December  22,  1944,  were  engaged  in 
the  acts  and  practices  hereinafter  described  which 
constituted  a  violation  of  Maximum  Price  Regula- 
tion 539,  Custom  Milling  and  Kiln  Drying  of 
Western  softwoods  (9  Fed.  Reg.  6152),  hereinafter 
referred  to  as  "MPR  539"  which  was  issued  pur- 
suant to  Section  2(a),  Section  202(b)  and  Section 
201(d)  of  said  Price  Control  Act;  and  that,  there- 
fore, pursuant  to  Section  205(a)  of  said  Price 
Control  Act,  the  Administrator  makes  this  applica- 
tion for  an  injunction  to  enforce  compliance  with 
said  MPR  539. 

(B)  That,  at  all  times,  since  June  5,  1944,  MPR  539 
has  been  in  effect  establishing  maximum  prices 
for  custom  milling  and  kiln  drying  services  as 
defined  therein  on  specified  Western  softwood 
lumber. 

(C)  In  particular,  MPR  539  provides  that  custom 
mill  under  common  ownership  or  control 
with  saw  mills  producing  Western  softwood 
lumber  cannot  qualify  as  custom  mills  under 
MPR  539  unless  and  until  they  obtain  special 
authorization  from  the  Office  of  Price  Adminis- 
tration at  its  Regional  Office  nearest  the 
operation.  Unless  such  authorization  is 
obtained,  the  maximum  prices  which  [13]  the 
seller  may  charge  the  purchaser,  for  both  the 
lumber  and  for  milling  or  kiln  drying  are  the 
ceiling  i)rices  fixed  in  the  appropriate  mill 
regulation  for  the  end  product  reaching  the 
purchaser  after  milling  or  kiln  drying. 
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(D)  That,  the  defendants,  from  July  11,  1944,  to 
and  including  December  22,  1944,  owned  and 
controlled  a  saw  mill  producing  lumber  of  a 
species  of  Western  softwood  lumber  covered  by 
RMPR  2(),  and  also  owned  and  controlled  a 
custom  mill  selling  and  providing  custom  mill 
services  on  the  lumber  produced  by  the  saw  mill 
to  purchasers  for  use  in  the  course  of  trade  or 
or  business.  That,  the  defendants  did  not  secure 
authorization  from  the  Office  of  Price  Adminis- 
tration at  its  Regional  Office  in  San  Francisco 
to  charge  custom  milling  prices  as  set  forth  in 
MPR  539  for  such  services,  and  that  the  total 
prices  charged  for  said  services  and  lumber 
w^ere  in  excess  of  the  maximum  prices  estab- 
lished by  RMPR  26  for  the  lumber  as  delivered 
to  the  purchaser. 
6.     That,  said  overcharges  heretofore  mentioned 

in  Paragraph  6  hereof  are  fully  set  forth  in  Exhibit 

"A"  which  is  affixed  hereto  and  made  a  part  hereof 

as  fully  as  if  set  forth  herein. 

Count  IL 

1.  Plaintiff  incorporates  herein  and  makes  a  part 
hereof,  as  fully  as  if  set  forth  herein,  Paragraphs 
1,  2,  3,  4  and  5  of  Count  I  of  this  complaint. 

2.  (A)  That,  the  defendants  from  July  11,  1944, 
to  and  including  December  22, 1944,  were  engaged  in 
the  acts  and  practices  hereinafter  described  which 
constituted  a  violation  of  Maximum  Price  Regula- 
tion 539,  Custom  Milling  and  Kiln  Drying  of 
Western  softwoods  (9  Fed.  Reg.  6152),  hereinafter 
referred  to  as  "MPR  539"  which  was  issued  pur- 
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siiaiit  to  Section  2(a),  Scr-tion  202(b)  and  Section 
201(d)  of  said  Price  Control  Act;  and  that  there- 
fore pursuant  to  Section  205(e)  of  said  Price  Con- 
trol Act,  the  [14]  Administrator  brings  this  action 
for  treble  damages. 

(B)  That,  at  all  times,  since  June  5,  1944,  MPR 
539  has  been  in  effect  establishing  maximum 
prices  for  custom  milling  and  kiln  drying  ser- 
vices as  defined  therein  on  specified  Western 
softwood  lumber. 

(C)  In  particular,  MPR  539  provides  that  custom 
mills  under  common  ownership  or  control  with 
saw  mills  producing  Western  softwood  lumber 
cannot  qualify  as  custom  mills  under  MPR  539 
unless  and  until  they  obtain  special  authoriza- 
tion from  the  Office  of  Price  Administration  at 
its  Regional  Office  nearest  the  operation.  In  any 
such  cases,  the  maximum  prices  wliich  the  seller 
may  charge  the  purchaser  for  both  the  lumber 
and  for  milling  or  kiln  drying  are  the  ceiling 
prices  fixed  in  the  appropriate  mill  regulation 
for  the  ittrnd  product  reaching  the  purchaser 
after  milling  or  kiln  drying. 

3.  That,  said  overcharges  heretofore  mentioned 
in  Paragraph  2  heretofore  are  full}^  set  forth  in 
-Exhibit  "A"  which  is  affixed  hereto  and  made  a 
part  hereof  by  reference  as  fully  as  if  set  forth 
herein.  That,  the  amount  by  which  the  prices 
charged  by  the  defendants  exceeds  the  maximum 
prices  provided  under  said  regulation  is  $19,130.89. 

Wherefore,  Plaintiff  prays: 

1.     A   preliminary   and   final   injunction   against 
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said  defendants,  their  agents,  employees,  and  any 
and  all  persons  acting  in  concert  or  participation 
with  said  defendants: 

A.  Ordering  and  directing  them  forthwith  to  fix 
the  price  of  all  custom  milling  services  sold  or 
provided  by  them  in  accordance  with  the  applic- 
able provisions  of  Maximum  Price  Regulation 
539  (9  Fed.  Reg.  6152). 

B.  Ordering  and  directing  them  to  do  every  other 
act  required  to  be  done  by  said  regulation,  and 
to  do  every  act  required  to  be  done  by  any  other 
applicable  regulation  or  order  relating  [15]  to 
prices,  heretofore  or  hereafter  issued  pur- 
suant to  said  Price  Control  Act  as  amended  or 
extended. 

C.  Enjoining  and  restraining  them  permanently 
from  doing  any  other  act  prohibited  by  said 
regulations,  and  from  doing  any  act  prohibited 
by  any  other  applicable  regulation  or  order 
relating  to  prices,  heretofore  or  hereafter 
issued  pursuant  to  said  Price  Control  Act,  so 
amended  or  extended. 

2.  Judgment  in  favor  of  the  plaintiff  and  against 
the  defendants  for  three  times  the  overcharges 
which  sum  is  $57,392.67. 

3.  And  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable  in  the  premises. 

/s/  ANDREW  H.  HITCHCOCK, 
Enforcement  Attorney. 

s/  DANIEL  M.   REAUGH, 

Attorneys  for  Plaintiff. 
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EXHIBIT  A 

Sales  by  Defendants  from  July  11,  1944  to  December  22,  1944 


Amount  Ceiliiig 

Purchasers                                                        Date  Collected  Price 

George  W.  Ulteh  Lumber  Co 7-29-44  $243.97  $50.58 

The  A.  C.  Houston  Lbr.  Co 7-10-44  198.91  40.64 

J.  B.  Houston  &  Son 7-12-44  206.73  41.25 

Houston  Lumber  Co 7-17-44  234.09  49.65 

Houston  Bros.,  Inc 7-11-44  245.78  43.94 

Houston  Lumber  Co 7-17-44  237.93  49.84 

Houston  Lumber  Co 7-14-44  233.09  47.17 

J.  B.  Houston  &  Son 7-17-44  221.12  44.79 

J.  Lentin  Lumber  Co 7-19-44  237.11 

Klein  Lumber  Co 7-18-44  147.22  10.47 

Houston  Lumber  Co 7-19-44  251.16  50.16 

J.  B.  Houston  &  Son 7-20-44  226.92  46.62 

J.  B.  Houston  &  Son 7-25-44  223.45  44.85 

Coerper  Bros.  Lumber  Co 7-22-44  236.28  11.75 

]\IcCoy  Lumber  Co 7-27-44  222.50  27.19 

McCoy  Lumber  Co 7-25-44  255.72  35.12 

Ilazen  Lumber  Co 7-25-44  150.01  7.90 

Houston  Lumber  Co 7-31-44  256.11  54.20 

J.  B.  Houston  &  Son 8-  1-44  195.02  30.39 

Houston  Lumber  Co 8-  2-44  222.69  41.17 

Houston  Lumber  Co 8-  5-44  242.05  49.48 

H<;uston  Lumber  Co 8-  5-44  226.16  47.85 

Houston  Bros.,  Inc 8-  7-44  259.70  38.70 

Houston  Lumber  Co 8-11-44  239.27  50.14 

J.  B.  Houston  &  Son 8-11-44  240.60  48.42 

George  W.  Ultch  Lumber  Co 8-12-44  243.77  51.48 

George  W.  Ultch  Lumber  Co 8-14-44  232.43  46.48 

J.   Add   Adams 8-24-44  193.67  39.16 

Ilosiner  Lumber   Co 8-16-44  227.22  35.52 

St.  Charles  Lumber  &  Fuel  Co 8-17-44  204.51  41.31 

Boekelheide  Lumber  Co 8-24-44  197.80  40.45 

Houston  Bros.,  Inc 8-22-44  251.78  44.95 

St.  Charles  Lbr.  &  Fuel  Co 8-18-44  222.67  44.22 

Huebsch  Mfg.   Co 9-  9-44  272.99  43.10 

St.  Croix  River  Co 8-31-44  198.03 

Elliott  Lumber  Co 8-31-44  219.42  43.88 
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Purchaf.ers  D^.te 

ames  Shaw  &  Son  Co.,  Inc 8-31-44 

zerwiee   Lumber   Co 9-  5-44 

llioil    Luml^er   Co 9-  6-44 

lliott   Lumber   Co 9-12-44 

entral  Lumber  Sales  Co 9-  7-44 

.  J.  Hussey  Lumber  Co 9-  8-44 

rank  W.  Grubb  &  Sons  Co 9-12-44 

oerper  Lumber   Co 9-15-44 

entral  Lumber  Sales  Co 9-13-44 

^ome  Lumber  Co 9-15-44 

enti'al  Lumber  Sales  Co 9-15-44 

entral  Lumber  Sales  Co 9-20-44 

entral  Lumber  Sales  Co 9-21-44 

achmayer  Lumber   Co 9-25-44 

entral  Lumber  Sales  Co 9-26-44 

entral  Lumber  Sales  Co 9-30-44 

[andan  Mercantile  Co 10-  2-44 

entral  Lumber  Sales  Co 10-  6-44 

[andan   Mercantile    Co 10-11-44 

entral  Lumber  Sales 10-11-44 

entral  Lumber  Sales  Co 10-11-44 

entral  Lumber  Sales  Co 10-13-44 

.  Lentin  Lumber  Co 10-13-44 

entral  Lumber  Sales  Co 10-12-44 

entral  Lumber  Sales  Co 10-17-44 

airmount  Mill  &  Lumber  Co 10-17-44 

t.  Croix  River  Co 10-16-44 

.  Lentin  Lumber  Co 10-20-44 

entral  Lumber  Sales  Co 10-23-44 

entral  Lumber  Sales  Co 10-24-44 

entral  Luixiber  Sales  Co 10-24-44 

entral  Lumber  Sales  Co 10-25--i4 

.  W.  Frank  &  Co 10-26-44 

entral  Lumber  Sales  Co 10-27-44 

.  W.  Frank  &  Co 10-27-44 

entral  Lumber  Sales  Co 10-28-44 

entral  Lumber  Sales  Co 10-30-44 

otlatch  Yards,   Inc 10-30-44 

t.  Croix  River  Co 11-  1-44 


Amount 

Amount 

Ceiling 

Over- 

Collected 

Price 

charges 

$231.02 

$47.56 

$183.46 

163.76 

46.46 

117.30 

241.71 

38.60 

203.11 

228.48 

10.60 

217.88 

228.71 

46.27 

182.44 

229.47 

46.78 

182.69 

239.63 

38.22 

201.41 

220.32 

220.32 

204.39 

41.58 

162.81 

202.13 

33.47 

168.66 

190.06 

38.40 

151.66 

213.27 

32.93 

180.34 

186.38 

39.65 

146.73 

215.81 

28.54 

187.27 

171.00 

35.63 

135.37 

241.66 

45.05 

196.61 

233.71 

39.98 

193.73 

151.86 

26.01 

125.85 

231.06 

38.47 

192.59 

207.25 

31.03 

176.22 

187.42 

25.60 

161.82 

238.31 

43.83 

194.48 

210.30 

43.30 

197.00 

236.76 

37.30 

199.46 

226.11 

33.27 

192.84 

288.70 

42.32 

246.38 

199.13 

49.78 

149.35 

229.70 

229.70 

211.33 

28.76 

182.57 

177.88 

35.65 

142.23 

225.21 

35.91 

189.30 

241.06 

24.17 

216.89 

226.58 

46.52 

180.06 

224.08 

41.52 

182.56 

183.32 

40.23 

143.09 

231.96 

46.42 

185.54 

254.27 

33.29 

220.98 

45.45 

13.63 

31.82 

215.14 

53.78 

161.36 
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Amount  Ceiling 

Purchasers                                                        Date  Collected  Price 

Central  Lumber  Sales  Co 11-  3-44  $241.27  $32.56 

Gillman  Lumber  &  ra])inet  Co 11-  2-44  146.14 

Central  Lumber  Sales  Co 11-  6-44  215.64  40.45 

St.  Croix  River  Co 11-  6-44  215.54  53.88 

Coerpor  Lumber  Co 11-  7-44  222.88  47.76 

St.  Croix  River  Co 11-  7-44  174.66  43.67 

Central  Lumber  Sales  Co 11-11-44  213.21  32.26 

Central  Lumber  Sales  Co 11-10-44  161.20  21.78 

Central  Lumber  Sales  Co 11-10-44  198.23  29.47 

St.  Croix  River  Co 11-13-44  177.75  44.44 

Central  Lumber  Sales  Co 11-14-44  240.23  41.60 

Coerper  Lumber  Co 11-18-44  180.00 

St.  Croix  River  Co 11-16-44  174.87  43.72 

Central  Lumber  Sales  Co 11-18-44  234.58  36.00 

St.  Croix  River  Co 11-22-44  160.76  40.19 

Central  Lumber  Sales  Co 11-21-44  222.99  44.40 

Central  Lumber  Sales  Co 11-24-44  176.77  33.79 

R.  W.  Prank  &  Co ,...11-22-44  160.02  29.89 

Mandan  Mercantile  Co 11-25-44  217.84  36.38 

Spellman    &   Co 11-28-44  232.09  47.18 

Central  Lumber  Sales  Co 11-30-44  183.99  28.34 

J.  W.  Patterson  Co 11-30-44  221.70  39.70 

R.  W.  Frank  &  Co 11-30-44  236.59  28.99 

Coerper  Lumber  Co 12-  4-44  205.70  41.47 

W.  J.  Campbell  Lumber  Co 12-  6-44  173.45 

St.  Croix  River  Co 12-15-44  228.98  36.03 

St.  Croix  River  Co 12-15-44  219.27  36.46 

St.  Croix  River  Co 12-16-44  238.30  37.27 

Central  Lumber  Sales  Co 12-19-44  200.19  17.90 

St.  Croix  River  Co 12-19-44  223.60  34.02 

St.  Croix  River  Co 12-21-44  233.23  32.38 

Central  Lumber  Sales  Co 12-22-44  193.50  21.04 

Total $19,130.67 

[Endorsed]:  Filed  Nov.  7,  1945. 
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hi  the  District  Court  of  the  United  States  in  and 
for  the  Western  District  of  Washington, 
Northern  Division. 

Civil  Action  File  No.  1279 

CHESTER  BOWLES,  Administrator, 
Office  of  Price  Administration, 

Plaintiff. 

vs. 

M.    A.    WYMAN,    d.b.a.    M.    A.    Wyman    Lumber 
Company,  et  al.. 

Defendants. 

SUMMONS  IN  CIVIL  ACTION 

To  the  above  named  Defendant : 

You  are  hereby  summoned  and  required  to  serve 
upon  Andrew  H.  Hitchcock,  plaintiff's  attorney, 
whose  address  3319  White-Henry-Stuart  Building, 
Seattle  2,  Washington  an  answer  to  the  complaint 
which  is  herewith  served  upon  you,  within  20  days 
after  service  of  this  summons  upon  you,  exclusive  of 
the  day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief 
demanded  in  the  complaint. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk  of  the  Court. 
By  /s/  SIGFRIED  HENDRICKSON, 
Deputy  Clerk 
Date,  Nov.  7,  1945. 
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[Title  of  Distriet  Court  and  Cause.] 

MOTIOX  TO  QUASH  THE  SERVICE  OF  THE 
SUMMONS  AXD  AMEXDED  COMPLAINT 
OX  THE  ORAXITE  FALLS  PLAXIXG 
MILL,  a  corporation,  and  M.  H.  VV  YMAX. 

Come  now  M.  H.  Wyman  and  the  Granite  Falls 
Planing  AliU.  a  corporation,  defendants  above 
named,  and  ajjpearing  speciaUv  for  the  purpose  of 
this  motion  and  for  no  other  purpose,  respectfnEy 
more  the  Conrt  to  quash  the  service  of  the  summons 
and  amended  complaint  in  the  above  cause  made 
on  M-  H.  TVyman  individually  and  as  an  officer  of 
said  Oranite  Falls  Planing  Mill,  a  corporation,  on 
Xovember  9.  1945.  on  the  ground  and  original  sum- 
mons and  complaint  was  filed  herein,  and  summoiks 
was  issued  thereon  July  11. 1915.  and  that  no  service 
hi  simunons  or  complaint  in  said  cause  was  made 
on  said  ^L  H.  Wyman  or  said  Granite  Falls  Planing 
Mill,  a  corporation,  within  three  months  after  the 
issTiance  of  said  simnnons,  and  said  action  abated 
as  to  said  defendants  on  October  11.  1915.  as  pro- 
vided by  Rule  15.  Rules  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington and  the  laws  of  the  State  of  Washington,  and 
cannot  be  revived  by  an  amended  complaint. 

This  motion  is  based  upon  the  records  and  files 
in  the  above  cause  and  the  affidavit  of  C.  E.  Hughes 
hereto  attached. 

/s/  C.  E.  HUGHES. 

Attorney  for  M.  H.  Wyman 
and  Granite  Falls  Planing 
Mill,  a  corporation. 
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State  of  Washington, 
County  of  King — ss. 

C.  E.  Hughes,  being  first  duly  sworn  on  oath  dis- 
poses and  says:  That  he  is  the  attorney  for  M.  H. 
Wyman  and  Granite  Falls  Planing  Mill,  a  corpora- 
tion, defendants  above  named.  That  on  July  11, 
1945,  the  original  summons  and  complaint  was  filed 
in  the  above  cause  and  summons  was  duly  issued 
thereon  July  11,  1945,  that  no  service  of  a  summons 
or  complaint  in  this  cause  was  made  on  either  of 
said  defendants  within  three  months  after  the  issu- 
ance of  said  summons  as  provided  by  Rule  15  of  this 
Court  and  the  laws  of  the  State  of  Washington. 
That  neither  of  said  defendants  have  appeared 
generally  herein,  nor  has  the  time  to  effect  service 
on  said  defendants  or  either  of  them  been  extended 
by  any  order  as  provided  in  said  Rule  15. 

That  on  November  7,  1945,  nearly  four  months 
after  said  issuance  of  the  original  summons, 
X^laintiff  caused  to  be  filed  in  the  above  Court  and 
cause,  a  new  sunmions  and  an  amended  complaint, 
and  a  new  summons  was  issued  thereon  on  said 
date,  and  on  November  9,  1945,  two  copies  of  said 
summons  and  amended  complaint  on  file  herein  were 
served  on  M.  H.  Vfyman  at  Seattle,  W^ashington, 
individually  as  President  of  said  corporation,  which 
is  the  only  service  ever  made  on  said  defendants,  or 
either  of  them.  That  said  M.  H.  Wyman  has  lived 
and  has  been  in  Seattle  continuously  at  all  times 


I 


United  States  of  America  27 

since  long  prior  to  July  11,  1945,  but  no  attempt  was 
ever  made  to  serve  said  smnmons  or  complaint  or 
amended  complaint  on  him  until  November  9,  1945. 

That  in  accordance  with  the  provisions  of  said 
Rule  15  and  the  laws  of  the  State  of  Washington, 
said  action  abated  and  terminated  as  to  said  defend- 
ants on  October  11,  1945,  at  which  time  this  Court 
lost  jurisdiction  over  said  defendants,  and  said 
action  cannot  be  revived  by  an  amended  complaint. 
C.  E.  HUGHES, 

Subscribed  and  Sworn  to  before  me  this  28th  day 
of  November,  1945. 

[Seal]  LUCILE  LASNIER, 

Notary  public  in  and  for  the  State  of  Washington, 
residing  at  Seattle.  [24] 

Copy  reed.  11/28/45, 

A.  H.  HITCHCOCK, 

Attorney  for  Plaintiff. 

Copy  reed.  11/28/45 

OGDEN  &  OGDEN, 

Attorneys  for  Edward  Doran. 

[Endorsed] :  Filed  Nov.  29,  1945. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH  THE  SERVICE  OF    \ 
SUMMONS  AND  AMENDED  COMPLAINT 
SERVED  UPON  DEFENDANT  EDWARD 
DORAN 

Comes  now  Edward  Dor  an,  one  of  the  defendants 
above  named,  appearing  specially  and  for  the  pur- 
pose of  this  motion  and  for  no  other  purpose  what- 
soever, and  respectfully  moves  the  Court  to  quash 
the  service  of  the  summons  and  amended  complaint 
in  the  above  entitled  cause  made  on  Edward  Doran 
on  November  20,  1945,  on  the  ground  that  the 
original  summons  and  complaint  was  tiled  herein 
on  July  11,  1945,  and  that  no  service  of  a  summons 
and  original  complaint  in  this  said  cause  was  made 
on  Edward  Doran  at  any  time  whatsoever  on  or 
subsequent  to  July  11,  1945,  and  that  on  November 
20,  1945,  defendant  Doran  was  served  with  a  sum- 
mons attached  to  an  amended  complaint;  that  no 
order  of  court  or  permission  of  Court  was  ever 
granted,  permitting  the  plaintiff  to  serve  defendant 
Doran  with  a  summons  or  amended  complaint,  nor 
was  there  any  extension  of  time  ever  granted  to  the 
plaintiff  in  which  to  perfect  servcie  of  the  original 
summons  and  the  original  complaint;  that  at  all 
times  from  an  after  July  11,  1945,  defendant  Doran 
was  working  at  either  Darrington  or  Granite  Falls, 
in  Snohomish  County,  Washington,  and  no  attempt 
by  him  was  ever  made  to  evade  service  of  the  sum- 
mons and  complaint  in  this  said  cause  [26]  of  ac- 
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tion.  Accordingly,  it  is  submitted  that  said  cause 
of  action  was  abated  as  to  defendant  Doran  after 
the  expiration  of  ninety  days  from  and  after  July 
11,  1945,  as  provided  for  b,y  Eule  15  of  the  Local 
Rules  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, Relating  to  Civil  Actions,  and  in  accordance 
with  the  laws  of  the  State  of  Washington  relating 
to  service  of  summons  within  ninety  days  after  the 
date  of  the  tiling  of  said  summons. 

This  motion  is  based  upon  the  records  and  files 
of  the  above  entitled  cause  and  on  the  affidavit  of 
Raymond  D.  Ogden,  Jr.,  one  of  the  attorneys  for 
the  defendant  Doran  herein. 

OGDEN  &   OGDEN, 
By  RAYMOND  D.  OGDEN,  JR., 

Attorneys  for  Defendant 
Edward  Doran. 

Received  copy  Dec.  7/45. 

ANDREW  H.  HITCHCOCK. 

Received  copy  Dec.  7/45. 

C.  E.  HUGHES, 
Attorney. 

[Endorsed]:     Filed  Dec.  8,  1945.  [27] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  RAYMOND  D.  OGDEN,  JR., 
IN  SUPPORT  OF  MOTION  TO  QUASH 
SERVICE  OF  SUJMMONS  AND  AMENDED 
COMPLAINT  ON  DEFENDANT  EDWARD 
DORAN 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

Raymond  D.  Ogden,  Jr.,  being  first  duly  sworn,  on 
oath  deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  defendant 
Edward  Doran  in  the  above  action;  that  the  rec- 
ords in  the  above  entitled  cause  show  that  the  origi- 
nal summons  in  "Civil  Action  File  No.  1279"  was 
filed  July  11,  1945,  in  accordance  with  the  date 
stamped  on  the  face  of  said  summons ;  That  Edward 
Doran  was  never  served  with  the  original  summons 
or  the  original  complaint  in  said  action  at  any 
time;  that  the  only  summons  served  upon  Edward 
Doran  in  the  above  entitled  cause  was  on  the  20th 
day  of  November,  1945,  when  he  was  served  with 
a  summons  bearing  a  date  stamped  on  the  face 
thereof  of  November  7,  1945,  which  sununons  was 
attached  to  an  amended  complaint ;  that  the  defend- 
ant Edward  Doran  has  not  appeared  generally  in 
this  action,  nor  has  the  time  to  effect  service  on 
the  defendant  Doran  been  extended  by  an  order  of 
court  as  provided  for  in  Rule  15  of  [28]  the  Local 
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Rules  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Divi- 
sion, Relating  to  Civil  Actions. 

That  at  all  times  from  and  after  July  11,  1945, 
said  Edward  Doran  was  a  resident  of  the  State  of 
Washington  and  was  at  all  times  working  either 
in  Granite  Falls,  Washington,  or  Darrington, 
Washington. 

/s/  RAYMOND  D.   OGDEN,   Jr. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  December,  1945, 

[Seal]  NOLA  N.  BARRON, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

Received  copy  Dec.  7/45. 

ANDREW  H.  HITCHCOCK. 

Received  copy  12/7/45. 

C.  E.  HUGHES, 
Attorney. 

[Endorsed]:     Filed  Dec.  8,  1945.  [29] 
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[Title  of  District  Court  and  Cause.] 

MOTION    TO    DISMISS    COUNTS    I    AND    II 
OF  THE  AMENDED  COMPLAINT 

Come  now  all  the  defendants  above  named,  ex- 
cept Edward  Doran,  and  without  waiving  the  spe- 
cial appearance  herein  of  M.  H.  Wyman  and 
Granite  Falls  Planing  Mill,  and  in  the  event  of 
the  denial  of  their  motion  to  quash,  each  of  said 
defendants  separately  moves  against  plaintiff's 
amended  complaint  as  follows: 

1.  To  dismiss  Count  I  thereof  on  the  ground  that 
said  count  does  not  allege  facts  sufficient  to  war- 
rant or  justify  the  issuance  of  a  mandatory  injunc- 
tion or  any  other  injunction  against  said  defend- 
ants, or  any  of  them,  nor  state  a  claim  upon  which 
reUef  can  be  granted;  and  on  the  further  ground 
that  it  affirmatively  appears  from  said  amended 
complaint,  that  none  of  said  defendants  are  now, 
or  have  at  any  time  since  December  22,  1944,  vio- 
lated any  regulation,  or  that  said  defendants  or 
any  of  them  are  now  or  have  at  any  time  since  De- 
cember 22,  1944,  threatened  to  do  so,  or  that  plain- 
tiff has  shown  any  need  or  justification  for  an 
injunction. 

2.  To  dismiss  Count  II  thereof,  on  the  ground 
that  said  coimt  does  not  allege  facts  sufficient  to 
constitute  a  cause  of  action  against  said  defendants 
or  any  of  them,  nor  state  a  claim  [30]  upon  which 
relief  can  be  granted,  and  on  the  further  ground 
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that  said  defendants  ai'e  in  no  way  connected  with 
the  violation  of  any  regulation. 

These  motions  are  made  separately  by  each  of 
said  defendants,  and  are  based  upon  the  re<?ords 
and  files  in  the  above  cause. 

C.  E.  HUGHES, 
Attorney   for  all   the   Defendants   except   Edward 
Dor  an. 

1026  Henry  Building, 
Seattle,  Washington. 

Copy  received  11/28/45. 

A.  H.  HITCHCOCK, 

Attorney  for  Plaintiff. 

Copy  received  11-28-45. 

OGDEN  &  OCDEN, 

Attorneys  for  Edward  Doran. 

[Endorsed] :     Filed  Nov.  29,  1945.  [31] 


34  M.  A.  Wynvan,  et  al.  vs. 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  COUNT  I  AND 
COUNT  II  OF  AMENDED  COMPLAINT 

Comes  now  the  defendant  Edward  Doran  and 
without  waiving  his  special  appearance  herein,  and 
in  the  event  of  the  Court's  denial  of  defendant 
Doran 's  motion  to  quash  said  defendant  moves 
against  the  amended  complaint  of  the  plaintiff 
as  follows: 

I. 

To  dismiss  Coimt  I  thereof  on  the  ground  that 
said  Comit  I  does  not  state  a  cause  of  action  against 
the  defendant  Doran,  nor  does  it  state  facts  suffi- 
cient to  justify  or  warrant  this  Court  in  the  issu- 
ance of  a  mandatory  injunction,  or  any  injunction 
at  aU,  against  the  defendant  Edward  Doran;  and 
on  the  further  ground  that  it  affirmatively  appears 
in  the  allegations  of  Count  I  that  no  act  or  deed 
had  been  committed  or  performed  by  defendant 
Doran  from  and  after  December  22,  1944,  effecting 
the  subject  matter  alleged  in  said  Count  I,  nor 
does  any  allegation  appear  in  said  Comit  I  that  the 
defendant  Edward  Doran  has  threatened  to  or  in- 
tends to  commit  any  act  or  deed  concerning  which 
a  mandatory  injunction  or  any  injunction  could  be 
issu.ed.  [32] 

11. 

Defendant  Doran  moves  to  dismiss  Count  TI 
thereof  on  the  ground  that  said  Coimt  II  does  not 
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allege  facts  sufficient  to  constitute  a  cause  of  action 
against  said  defendant  Doran,  nor  does  it  state 
facts  sufficient  to  warrant  the  Court  in  granting  any 
relief  whatsoever  to  the  plamtiff  as  respects  the 
allegations  of  Count  II ;  and  on  the  further  ground 
that  there  is  no  allegation  in  Count  II  which  spe- 
cifically alleges  or  points  out  the  commission  of  any 
act  or  deed,  or  the  omission  of  any  act  or  deed,  on 
the  part  of  the  defendant  Doran,  which  would  Jus- 
tify or  warrant  this  Court  in  granting  any  relief 
whatsoever  to  the  plaintiff  as  against  the  defend- 
ant Doran. 

This  motion  is  based  upon  the  records  and  files 
in  the  above  entitled  cause. 

OGDEN  &   OGDEN, 
By  RAYMOND  D.  OGDEN,  JR., 

Attorneys  for  Defendant 
Edward  Doran. 

Received  copy  Dec.  7/45. 

ANDREW  H.  HITCHCOCK. 

Received  copy  Dec.  7/45. 

C.  E.  HUGHES, 
Attorney. 

[Endorsed] :     Filed  Dec.  8,  1945.  [33] 


36  M.A.  Wyman,  et  al.  vs. 

[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTIONS  OF  GRANITE  FALLS 
PLANING  MILL,  A  CORPORATION,  M.  H. 
WYMAN  AND  EDWARD  DORAN 

This  matter  having  come  on  duly  and  regularly  to 
be  heard  on  the  motions  of  Granite  Falls  Planing 
Mill,  a  corporation,  M.  H.  Wyman  and  Edward 
Doran,  to  quash  the  service  of  the  summons  and 
amended  complaint  in  the  above  cause  made  on 
M.  H.  Wyman  individually  and  as  an  officer  of  said 
corporation  on  November  9,  1945,  and  on  Edward 
Doran  November  20,  1945;  on  the  grounds  therein 
set  forth;  plaintiif  appearing  by  his  attorneys, 
Andrew  H.  Hitchcock  and  Frederick  W.  Post,  de- 
fendants, Granite  Falls  Planing  Mill,  a  corporation, 
and  M.  H.  Vfyman  appearing  siDeeially  by  their  at- 
torney, C.  E.  Hughes,  and  Edward  Doran  appearing 
specially  by  his  attorneys,  Ogden  and  Ogden,  and 
arguments  having  been  heard  for  and  against  said 
motion,  and  this  Court  having  considered  said 
motions  to  quash  as  motions  to  dismiss; 

It  Is,  Therefore,  Ordered  and  Adjudged  that 
Granite  Falls  Planing  Mill,  a  corporation,  defend- 
ant above  named,  be  and  it  is  hereby  dismissed  from 
said  suit. 

It  is  further  Ordered  and  Adjudged  that  M.  H. 
Wyman  and  Edward  Doran,  defendants  above 
named,  be  and  they  are  hereby  dismissed  [34]  from 
said  suit  as  individuals. 
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Done  in  Open  Court  tliis  15tli  clay  of  February, 
1946. 

JOHN  C.  BOWEN, 
District  Judge. 

Approved  and  presented  by: 

C.  E.  HUGHES, 

Attorney  for  Granite  Falls 
Planing  Mill,  a  corporation, 
and  M.  H.  Wyman. 
Approved : 

RAYMOND  D.  OGDEN,  JR., 
Attorney  for  Edward  Doran. 

A.  H.  HITCHCOCK, 
FREDERICK  W.  POST, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Feb.  15,  1946.  [35] 


[Title  of  District  C  ourt  and  Cause.] 

ORDER  ON  DEFENDANTS'  MOTIONS 

TO  DISMISS 

This  matter  having  come  on  duly  and  regularly 
to  be  heard  on  motions  of  all  the  defendants  above 
named  to  dismiss  Counts  I  and  II  of  plaintiff's 
amended  complaint,  plaintiff  appearing  by  his  at- 
torneys, Andrew  H.  Hitchcock  and  Frederick  W. 
Post,  and  Edward  Doran  appearing  by  his  attor- 
neys, Ogden  and  Ogden,  and  all  the  remaining  de- 
fendants appearing  by  their  attorney,  C.  E.  Hughes, 
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and  this  Court  having  heard  arguments  for  and 
against  said  motions  made  separately  as  to  each 
of  said  Counts,  and  being  duly  advised  in  the 
premises ; 

It  Is,  Therefore,  Ordered  and  Adjudged  that 
said  defendants'  motions  to  dismiss  Count  I  of 
plaintiff's  amended  complaint  be  and  they  are 
hereby  denied. 

It  is  further  Ordered  and  Adjudged  that  said 
defendants'  motion  to  dismiss  Count  II  of  plain- 
tiff's amended  complaint  be  and  they  are,  hereby 
granted  with  leave  to  tile  a  second  amended  com- 
plaint herein  within  two  weeks. 

Done  in  Open  Court  this  15th  day  of  February, 
1946. 

JOHN  C.  BOWEN, 
District  Judge. 

Approved  and  presented  by: 

/s/  C.  E.  HUGHES, 

Attorney  for  Granite  Falls 
Planing  Mill,  a  corporation, 
and  M.  H.  Wyman. 

Approved  as  to  form: 

/s/  A.  H.  HITCHCOCK. 

Approved  by: 

/s/  RAYMOND  D.  OGDEN,  JR., 

Attorney  for  Edward  Doran. 

[Endorsed] :     Filed  Feb.  15,  1946.  [36] 
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[Title  of  District  Court  and  Cause.] 

SECOND  AMENDED  COMPLAINT  FOR  AN 
INJUNCTION  AND  TREBLE  DAMAGES 

Comes  now  jjlaintiff,  above  named,  and  for  his 
causes  of  action  against  defendants,  above  named, 
alleges : 

Comit  I. 

1.  That  the  Office  of  Price  Administration  is 
an  agency  of  the  Government  of  the  United  States 
of  America,  created  by  the  provisions  of  Section 
201(a)  of  the  Emergency  Price  Control  Act  of 
1942  (50  U.S.C.A.  901  et  seq.),  as  amended,  herein- 
after referred  to  as  the  "Price  Control  Act,"  and 
that  Chester  Bowles,  plaintiff  herein,  is  the  duly 
appointed,  qualified  and  acting  Administrator 
thereof. 

2.  That  jurisdiction  of  this  cause  of  action  is 
conferred  upon  the  above  entitled  court  by  the  pro- 
visions of  Section  205(c)  of  the  Price  Control  Act, 
as  amended. 

3.  That,  the  defendant,  M.  A,  Wyman,  doing 
business  as  the  M.  A.  Wyman  Lumber  Company 
was,  at  all  times,  hereinafter  mentioned,  engaged 
in  the  business  of  buying  and  selling  lumber  with 
his  principal  place  of  business  in  King  County 
within  the  jurisdiction  of  this  court. 

4.  That  the  defendants,  M.  A.  Wyman,  M.  H. 
Wyman  and  Edward  Doran,  a  co-partnership,  do- 
ing business  as  the  Wyman  Mill   [37]   Company, 
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were,  at  all  times  hereinafter  Dicntioned,  engaged 
in  the  business  of  producing  West  Coast  rough 
softwood  hnnber  with  their  principal  place  of  busi- 
ness in  Snohomish  County  within  the  jurisdiction 
of  this  court. 

5.  That,  in  the  judgment  of  the  said  Adminis- 
trator, the  defendants  from  July  11,  1944,  to  and 
including  December  22,  1944,  were  engaged  m  the 
acts  and  practices  hereinafter  described  which  con- 
stituted a  violation  of  Revised  Maximum  Price 
Regulation  26  (10  Fed.  Reg.  13050),  as  amended, 
hereinafter  referred  to  as  "RMPR  26"  which  was 
issued  pursuant  to  Section  2(a),  Section  202(b), 
and  Section  201(d)  of  said  Price  Control  Act,  and 
that,  therefore,  pursuant  to  Section  205(a)  of  said 
Price  Control  Act  the  Administrator  makes  this 
application  for  an  injunction  to  enforce  compliance 
with  said  RMPR  26. 

6.  That,  at  all  times  mentioned  herein  RMPR 
26  was  in  full  force  and  effect  fixing  the  maximum 
price  that  could  be  charged  for  Douglas  fir,  or 
other  West  Coast  Imnber  to  purchasers  for  use  in 
the  course  of  trade  or  business. 

7.  That,  the  defendants  from  July  11,  1944,  to 
and  including  December  22,  1944,  made  numerous 
sales  to  purchasers  for  use  or  consumption  in  the 
course  of  trade  or  business  of  Douglas  fir  at  prices 
in  excess  of  the  maximum  prices  fixed  by  RMPR  26. 
That  said  overcharges  are  fully  set  forth  in  Exhibit 
"A"  which  is  affixed  hereto  and  made  a  part  hereof 
as  fully  as  if  set  forth  herein. 
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Count  II. 

1.  Plaintiff  incorporates  herein  and  makes  a 
part  hereof  as  fully  as  if  set  forth  herein  Para- 
graphs 1,  2,  3  and  4  of  Count  I  of  this  complaint. 

2.  That  the  defendant  from  July  11,  1944,  to 
and  inchiding  December  22,  1944,  were  engaged  in 
the  acts  and  practices  [38]  hereinafter  described 
which  constituted  a  violation  of  Revised  Maximum 
Price  Regulation  26  (10  Fed.  Reg.  13050),  as 
amended,  hereinafter  referred  to  as  "RMPR  26," 
which  was  issued  pursuant  to  Section  2(a),  Section 
202(b),  and  201(d)  of  said  Price  Control  Act,  and 
that,  therefore,  pursuant  to  Section  205(e)  of  said 
Price  Control  Act  the  Administrator  brings  this 
action  for  treble  damages. 

3.  That,  at  all  times  mentioned  herein  RMPR 
26  was  in  full  force  and  effect  fixing  the  maximum 
price  that  could  be  charged  for  Douglas  fir,  or 
other  West  Coast  lumber  to  purchasers  for  use  in 
the  course  of  trade  or  business. 

4.  That,  the  defendants,  being  sellers  subject  to 
the  said  regulation,  made  numerous  sales  from  July 
11,  1944,  to  and  including  December  22,  1944,  to 
purchasers  for  use  or  consumption  in  the  course 
of  trade  or  business  at  prices  in  excess  of  the 
maximum  prices  fixed  by  the  regulation,  which  sales 
are  fully  set  forth  in  Exhibit  "A"  which  is  af&xed 
hereto  and  made  a  part  hereof  by  reference  as  fully 
as  if  set  forth  herein.    That  the  amount  by  which 
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the  i)riecs  cliaTgcd  by  the  defendants  exceeds  the 
maxinnini  pviees  provided  under  RMPR  26  is 
$19,130.89. 

Wherefore  phiintiff  prays  for: 

1.  A  preliminary  and  final  injimction  against 
said  defendants,  their  agents,  employees,  and  any 
and  all  j)ersons  acting  in  concert  or  participation 
with  said  defendants: 

A.  Ordering  and  directing  them  forthwith 
to  fix  the  prices  of  all  Douglas  fir  or  other  West 
Coast  lumber  sold  by  them  in  accordance  with 
the  applicable  provisions  of  Revised  Maximum 
Price  Regulation  26  (10  Fed.  Reg.  13050). 

B.  Ordering  and  directing  them  to  do  every 
other  act  required  to  be  done  by  said  regulation, 
and  to  do  every  act  required  to  be  done  by  any 
other  applicable  regulation  or  order  relating 
to  prices,  heretofore  or  hereafter  issued  pur- 
suant to  said  Price  Control  Act,  as  amended, 
or  extended. 

C.  Enjoining  and  restraining  them  perma- 
nently from  doing  any  other  act  prohibited  by 
said  regulation  and  from  doing  any  act  pro- 
hibited by  any  other  applicable  regulation  or 
order  relating  to  prices,  heretofore  or  here- 
after issued  pursuant  to  said  Price  Control 
Act,  as  amended  or  extended. 
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2.  Judgment  in  favor  of  the  plaintiff  and 
against  the  defendants  for  three  times  the  over- 
charges which  sum  is  $57,392.57. 

3.  And  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  equitable  in  the  premises. 

/s/  ANDREW  H.  HITCHCOCK, 

Enforcement  Attorney. 

/s/  DANIEL  M.  REAUGH, 
District  Enforcement 
Attorney, 

Attorneys  for  Plaintiff. 

[Attached  exhibit  is  identical  with  Exhibit  A 
as  set  out  in  full  in  Amended  Complaint  for 
Injunction  and  Treble  Damages,  and  appears 
on  pages  20  to  22.] 

[Endorsed]:     Filed  Feb.  27,  1946. 
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District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

Civil  Action  File  No.  1279 

CHESTER  BOWLES,  Administrator, 
Office  of  Price  Administration, 

Plaintiff, 

vs. 

M.   A.   WYMAN,    d.b.a.    M.    A.    Wyman   Lumber 
Company,  et  al., 

Defendants. 

SUMMONS 
To  the  above  named  Defendants: 

You  are  hereby  summoned  and  required  to  serve 
upon  A.  H.  Hitchcock  plaintiff's  attorney,  whose 
address  3319  White-Henry- Stuart  Building,  Seattle, 
Washington,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  20  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief 
demanded  in  the  complaint. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk  of  Court. 

By  /s/  SIGFRIED  PETTYS,  • 

Deputy  Clerk. 

Date :  Feb.  27,  1946. 
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RETURN  ON   SERVICE  OF  WRIT 

I  hereby  certify  and  return,  that  on  the  27th  day 
of  February,  19-16,  I  received  the  within  summons, 
together  witli  copy  of  Second  Amended  Complaint 
for  Injunction  and  Treble  Damages  and  that  there- 
after I  served  the  same  on  the  therein  named  M.  W. 
Wyman  and  M.  H.  Wyman  by  handing  to  and  leav- 
ing a  true  and  correct  copy  thereof  with  each  of 
them  personally  at  Seattle,  Washington  on  the  28th 
day  of  February,  1946  and  I  also  served  the  same  on 
the  therein  named  Edward  Doran  by  handing  to  and 
leaving  a  true  and  correct  copy  thereof  with  him 
personally  at  Darrington,  Washington  on  the  5th 
day  of  March,  1946. 

J.  S.  DENISE, 

United  States  Marshal. 

By  /s/  J.  M.  SCHWERDFIELD, 

Deputy  United  States  Marshal. 

Marshal's  Fees:  Travel  $18.96;  Service  $6.00; 
Total  $24.96. 

[Endorsed] :     Filed  March  15,  1946. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH  SERVICE  OF  SUMMONS 
AND  SECOND  AMENDED  COMPLAINT 
ON  M.  H.  WYMAN  OR  TO  DISMISS 

Comes  now  M.  H.  Wyman,  defendant  above 
named,  and  appearing  specially  for  the  purpose  of 
this  motion  and  for  no  other  purpose,  respectfully 
moves  tills  Court  to  quash  the  service  of  the  sum- 
mons and  second  amended  complaint  in  the  above 
cause  made  on  said  M.  H.  Wyman  on  February  28, 
1946,  or  in  the  alternative  to  dismiss  said  M.  H. 
Wyman  with  prejudice,  on  the  ground  that  said 
M.  H.  Wyman  was  by  formal  order  of  this  Court  on 
February  15,  1946,  dismissed  from  the  above  cause, 
and  no  appeal  has  been  taken  therefrom,  and  said 
order  is  now  res  adjudicata;  and  on  the  further 
ground  set  out  in  said  defendant's  motion  to  quash 
the  service  of  the  summons  and  amended  complaint 
herein;  and  on  the  further  ground  that  neither 
Count  I  or  Count  II  of  said  second  amended  com- 
plaint alleges  facts  sufficient  to  state  a  claim  on 
which  relief  can  be  granted  against  said  M.  H. 
Wyman ;  and  on  the  further  ground  that  this  Court 
has  no  jurisdiction  of  the  subject  matter  of  this 
action  or  of  the  person  of  said  defendant;  and  on 
the  further  ground  that  it  affirmatively  appears 
from  the  records  herein  that  said  second  amended 
complaint  was  not  served  or  filed  within  the  time 
limited  bv  law\ 
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This  motion  is  based  ii])on  the  records  and  files 
in  the  above  entitled  case. 

C.  E.  HUGHES, 

Attorney  for  M.  H.  Wyman. 

Copy  reed.  March  13,  1946 

A.  H.  HITCHCOCK, 

Attorney  for  Plaintiif . 

Copy  reed.  March  13,  1946 

OGDEN  &  OGDEN, 
By  RAYMOND  D.  OGDEN,  Jr., 

Attorney  for  Edward  Doran. 

[Endorsed] :     Filed  March  18,  1946.  [48] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH  SERVICE  OF  SUMMONS 
AND  SECOND  AMENDED  COMPLAINT 
ON  EDWARD  DORAN  OR  TO  DISMISS 

Comes  now  Edward  Doran,  defendant  above 
named,  and  appearing  specially  for  the  purpose  of 
this  motion  and  for  no  other  purpose,  respectfully 
moves  this  Court  to  quash  the  service  of  the  sum- 
mons and  second  amended  complaint  in  the  above 
cause  made  on  said  Edward  Doran  on  February  28, 
1946,  or  in  the  alternative  to  dismiss  said  Edward 
Doran  with  prejudice,  on  the  ground  that  said 
Edward  Doran  was  by  formal  order  of  this  Court 
on  February  15,  1946,  dismissed  from  the  above 
cause,  and  no  appeal  has  ])een  taken  therefrom,  and 
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said  order  is  now  res  adjudicata;  and  on  the  further 
ground  set  out  in  said  defendant's  motion  to  quash 
the  service  of  the  summons  and  amended  complaint 
herein;  and  on  the  further  ground  that  neither 
Count  I  or  Count  II  of  said  second  amended  com- 
plaint alleges  facts  sufficient  to  state  a  claim  on 
which  relief  can  be  granted  against  the  said  Edward 
Doran;  and  on  the  further  ground  that  this  Court 
has  no  jurisliction  of  the  subject  matter  of  this 
action  or  of  the  person  of  said  defendant ;  and  on 
the  further  ground  that  it  affirmatively  appears 
from  the  records  herein  that  said  second  amended 
comi^laint  was  not  served  or  filed  within  the  time 
limited  by  law. 

This  Motion  is  based  upon  the  record  and  files  in 
the  above  entitled  case. 

OGDEN  &  OGDEN, 
/s/  RAYMOND    D.    OGDEN,    Jr., 
Attorneys  for  Defendant, 
Edward  Doran  [49] 

Copy  Reed.  3/22/46 

C.  E.  HUGHES, 
By  E.  L.  L. 

Copy  Received  3/22/46 

A.    H.    HITCHCOCK 

[Endorsed] :     Filed  March  22,  1946.  [50] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  COUNTS  I  AND  II  OF 
THE  SECOND  AMENDED  COMPLAINT 

Come  now  M,  A.  Wyman  and  M.  H.  Wyman,  both 
appearing  specially  for  the  purpose  of  this  motion 
and  for  no  other  purpose,  and  each  separately  moves 
against  plaintiff's  second  amended  complaint  as 
follows : 

1.  To  dismiss  Count  I  thereof,  on  the  ground 
that  said  Count  does  not  allege  facts  sufficient  to 
warrant  any  need  or  justification  for  the  issuance  of 
a  mandatory  injunction  or  any  other  injunction 
against  said  defendants  or  either  of  them,  nor  state 
a  claim  upon  which  relief  can  be  granted;  and  on 
the  further  ground  that  it  affirmatively  appears 
from  second  amended  complaint  that  none  of  said 
defendants  are  now,  or  have  at  any  time  since 
December  22,  1944,  violated  any  regulation,  or  that 
said  defendants  or  any  of  them  are  now  or  have  at 
any  time  since  December  22,  1944,  threatened  to  do 
so,  or  that  plaintiff  expects  or  fears  that  said 
defendants  wdll  do  so  in  the  future;  and  on  the 
further  ground  that  said  Count  I  of  the  second 
amended  complaint  constitutes  a  new  and  different 
cause  of  action,  that  is  to  say  Count  I  of  the  original 
and  amended  complaints  were  based  solely  on  an 
alleged  violation  of  Maximum  Price  Eegulation  539, 
governing  the  price  of  services,  while  Count  I  of  the 
second  amended  complaint  filed  herein  [51]   Feb- 
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ruary  27,  1946,  is  based  solely  on  an  alleged  violation 
of  Revised  Maximum  Price  Regulation  26,  govern- 
ing the  price  of  commodities;  and  on  the  further 
ground  that  said  second  amended  complaint  was  not 
served  or  filed  within  the  time  limited  by  law;  and 
on  the  further  ground  that  this  Court  has  no  juris- 
diction of  the  subject  matter  of  this  action  or  of  the 
person  of  said  defendants,  or  either  of  them. 

2.  To  dismiss  Count  II  thereof  on  the  ground 
that  said  Count  does  not  allege  facts  sufficient  to 
constitute  a  cause  of  action  against  said  defendants, 
or  either  of  them,  nor  state  a  claim  upon  which 
relief  can  be  granted;  and  on  the  further  ground 
that  Count  II  of  said  second  amended  complaint 
constitutes  a  new  and  different  cause  of  action,  that 
is  to  say  Count  II  of  the  original  and  amended  com- 
plaints were  based  solely  on  an  alleged  violation  of 
Maximum  Price  Regulation  539,  governing  the  price 
of  services,  while  Count  II  of  the  second  amended 
complaint  filed  herein  February  27,  1946,  is  based 
solely  on  an  alleged  violation  of  Revised  Maximum 
Price  Regulation  26,  governing  the  price  of  com- 
modities; and  on  the  further  ground  that  said 
second  amended  complaint  was  not  filed  or  served 
within  the  time  limited  by  law,  and  in  addition 
thereto  it  was  filed  after  Count  II  of  said  amended 
complaint  was  dismissed  for  failure  to  state  any 
claim  upon  which  relief  could  be  granted;  and 'on 
the  further  groimd  that  this  Court  has  no  jurisdic- 
tion of  the  subject  matter  of  this  action,  or  of  tlie 
person  of  said  defendants  or  either  of  them. 
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These  motions  are  made  separately  by  said  M.  A. 
AVyman  and  M.  H.  Wyman,  and  are  based  upon  the 
records  and  files  in  the  above  cause. 
0.  E.  HUGHES, 
Attorney  for  M.  A.  Wyman  and 
M.  H.  Wyman  [52] 

Copy  received  March  15,  1946 

A.  H.   HITCHCOCK, 
Attorney  for  Plaintiff. 

Copy  Received  March  13,  1946 

OGDEN  &  OGDEN, 
By  RAYMOND  D.  OGDEN,  Jr., 

Attorneys  for  Edward  Doran. 

[Endorsed] :     Filed  March  18,  1946.  [53] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS  COUNTS  I  AND  II  OF 
THE  SECOND  AMENDED  COMPLAINT 

Comes  Now  Edward  Doran,  defendant  above 
named,  and  appearing  specially  for  the  purpose  of 
this  motion  and  for  no  other  purpose,  and  moves 
against  plaintiff's  second  amended  complaint  as 
follows : 

1.  To  dismiss  Count  I  thereof,  on  the  ground 
that  said  count  does  not  allege  facts  sufficient  to 
warrant  any  need  for  justification  for  the  issuance  of 
a   mandatory   injunction   or   any   other   injunction 
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against  said  defendant,  nor  state  a  claim  upon  which 
relief  can  be  granted;  and  on  the  further  ground 
that  it  affirmatively  appears  from  said  second 
amended  complaint  that  said  defendant  is  not  now, 
or  has  he  at  any  time  since  December  22,  1944, 
violated  any  regulation,  or  that  said  defendant  is 
now  or  has  at  any  time  since  December  22,  1944, 
threatened  to  do  so,  or  that  i^laintiff  expects  or  fears 
that  said  defendant  will  do  so  in  the  future;  and 
on  the  further  ground  that  said  Count  I  of  the 
second  amended  complaint  constitutes  a  new  and 
different  cause  of  action,  that  is  to  say,  Count  I  of 
the  original  and  amended  complaints  were  based 
solely  on  an  alleged  violation  of  Maximum  Price 
Regulation  539,  governing  the  price  of  services, 
while  Count  I  of  the  second  amended  complaint  filed 
herein  February  27,  1946,  is  based  solely  on  an 
alleged  violation  of  Revised  Maxinuuu  Price  Regu- 
lation 26,  governing  the  price  of  commodities;  and 
on  the  further  [54]  ground  that  said  second 
amended  complaint  was  not  served  or  filed  within 
the  time  limited  by  law;  and  on  the  further  ground 
that  this  Court  has  no  jurisdiction  of  the  subject 
matter  of  this  action  or  of  the  person  of  said 
defendant. 

2.  To  dismiss  Count  II  thereof  on  the  ground 
that  said  Count  does  not  allege  facts  sufficient  to 
constitute  a  cause  of  action  against  said  defendant, 
nor  to  state  a  claim  upon  which  relief  can  be 
granted;  and  on  the  further  ground  that  Count  II 
of  said  second  amended  conijolaint  constitutes  a  new 
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and  different  cause  of  action,  that  is  to  say,  Count 
II  of  the  original  and  amended  complaints  were 
based  solely  on  an  alleged  violation  of  Maximum 
Price  Regulation  539,  governing  the  price  of  ser- 
vices, while  Coimt  II  of  the  second  amended  com- 
plaint tiled  herein  February  27,  1946,  is  based  solely 
on  an  alleged  violatoin  of  Revised  Maximum  Price 
Regulation  26,  governing  the  price  of  commodities; 
and  on  the  further  ground  that  said  second  amended 
complaint  was  not  filed  or  served  within  the  time 
limited  by  law,  and  in  addition  thereto  it  was  filed 
after  Count  II  of  said  amended  complaint  was  dis- 
missed for  failure  to  state  any  claim  upon  which 
relief  could  be  granted;  and  on  the  further  ground 
that  this  Court  has  no  jurisdiction  of  the  subject 
matter  of  this  action,  or  of  the  person  of  said 
defendant. 

This  Motion  is  based  upon  the  records  and  files 
in  the  above  cause. 

OGDEN  &  OGDEN, 
/s/  RAYMOND  D.  OGDEN,  Jr., 
Attorneys  for  defendant, 
Edward  Doran. 

Copy  received  3/24/46 

A.  H.  HITCHCOCK 

Copy  received  3/22/46 

C.  E.  HUGHES, 
by  E.  L.  L. 

[Endorsed] :     Filed  March  22,  1946.  [55] 
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['Pitle  of  District  Court  and  Cause.] 

ORDER  FOR  SUBSTITUTION 

Tliis  matter  having  come  on  regularly  for  hear- 
ing this  day  before  the  undersigned,  one  of  the 
Judges  of  the  above-entitled  court,  and  it  appearing 
to  the  court  that  Chester  Bowles,  plaintiff,  a  party 
in  this  action,  has  resigned  from  the  office  of  Price 
Administrator,  of  the  Office  of  Price  Administra- 
tion, effective  February  29,  1946;  that  his  resigna- 
tion was  duly  accepted  and  that  said  Paul  A. 
Porter  entered  upon  the  duties  of  said  office  on 
February  26,  1946,  and  is  now  lawfully  acting  as 
Administrator  of  the  Office  of  Price  Administra- 
tion; that  there  is  substantial  need  of  continuing 
and  maintaining  this  cause  by  him  as  successor  in 
office  to  Chester  Bowles  as  Administrator  of  the 
Office  of  Price  Administration  for  the  reason  that 
this  action  relates  to  the  present  and  future  dis- 
charge of  the  office  of  Administrator  of  the  Office 
of  Price  Administration  and  is  important  in  the 
administration  and  enforcement  of  the  Emergency 
Price  Control  Act;  that  good  and  sufficient  notice 
of  the  plaintiff's  motion  for  substitution  has  been 
given  to  all  interested  parties,  and  the  court  being 
fully  advised  in  the  premises,  now  therefore  it  is 

Ordered  that  Paul  A.  Porter,  Administrator  of 
the  Office  of  Price  Administration,  is  substituted  as 


United  States  of  America  55 

plaintiff  in  this  action  in  the  place  and  stead   of 
Chester  Bowles. 

Done  In  Open  Court  this   30th   day   of  March, 
1946. 

JOHN  C.  BOWEN, 
Judge. 
Presented  by: 

JOE  S.  PEARSON. 

[Endorsed] :     Filed  March  30,  1946.  [56] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  MOTIONS  OF  M.  H.  WYMAN  AND 
EDWARD  DORAN  TO  QUASH  SERVICE 
OF  SUMMONS  AND  SECOND  AMENDED 
COMPLAINT 

This  matter  having  come  on  duly  and  regularly 
to  be  heard  on  motions  of  M.  H.  Wyman  and 
Edward  Doran  to  Quash  Service  of  Summons  and 
Second  Amended  Complaint  in  the  above  cause, 
made  on  February  28,  1946,  on  the  ground  that  said 
service  was  made  on  M.  H.  Wyman  and  Edward 
Doran  in  their  individual  capacity,  plaintiff  appear- 
ing by  his  Attorneys,  Andrew  H.  Hitchcock  and 
James  W.  Porter;  and  M.  H.  Wyman  appearing 
specially  by  his  Attorney,  C.  E.  Hughes;  and 
Edward  Doran  appearing  specially  by  his  Attor- 
neys, Ogden  &  Ogden;  and  the  Court  having  heard 
the  statement  of  plaintiff's  Attorney  that  there  was 
no  intention  on  the  part  of  the  plaintiff  to  serve 
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M.  H.  Wyman  and  Edward  Doran  in  their  individ- 
ual capacity  but  rather  that  they  were  joined  as 
members  of  a  co-partnership,  and  for  no  other 
purpose,  and  argument  having  been  heard  for  and 
against  said  motions,  and  this  Court  being  duly 
advised  in  the  premises; 

It  Is  Therefore  Ordered  and  Adjudged:  [57] 
That  the  Motions  of  M.  H.  W}Tnan  and  Edward 
Doran  to  Quash  the  Service  of  the  Summons  and 
Second  Amended  Complaint  as  to  them  in  their 
individual  capacity  in  the  above  cause  be,  and  they 
are,  hereby  granted.  Exception  allowed  defendants. 
Done  In  Open  Court  this  12th  day  of  August, 
1946. 

JOHN  C.  BOWEN, 
•  United  States  District  Judge. 

Approved  and  presented  by: 

ANDREW  H.  HITCHCOCK. 

JAMES  W.  PORTER, 

Attorneys  for  Plaintiff. 
Approved : 


Attorney  for  M.  H.  Wyman. 


Attoriioys  for  Edward  Doran. 

Copy  received  8/12/46. 

C.  E.  HUGHES, 

Attorney  for  M.  H.  Wyman. 
Copy  received  8/12/46. 

RAYMOND  D.  OGDEN,  JR., 
Attorney  for  Edward  Doran. 
[Endorsed] :     Filed  Aug.  12,  1946.  [58] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ON  DEFENDANTS'  MOTIONS  TO 
DISMISS  COUNTS  I  AND  II  OF  THE 
SECOND  AMENDED  COMPLAINT 

This  matter  having  come  on  duly  and  regularly 
to  be  heard  on  the  motions  of  M.  A.  Wyman,  M.  H. 
AVyman  and  Edward  Doran,  all  appearing  specially 
for  the  purpose  of  said  Motions  and  for  no  other 
purpose,  Plaintiff  appearing  by  his  attorneys, 
Andrew  H.  Hitchcock  and  James  W.  Porter ;  M.  A. 
Wyman  and  M.  H.  Wyman  appearing  specially 
herein  by  their  attorney,  C.  E.  Hughes ;  and  Edward 
Doran  appearing  specially  by  his  attorneys,  Ogden 
&  Ogden,  and  this  Court  having  heard  argument 
for  and  against  said  Motions  made  separately  as 
to  each  of  said  Defendants,  and  being  duly  advised 
in  the  premises; 

It  Is,  Therefore,  Ordered  and  Adjudged  that 
said  Motions  of  M.  A.  Wyman  to  dismiss  Counts  I 
and  II  of  Plaintiff's  Second  Amended  Complaint 
be,  and  they  are,  hereby  denied  without  prejudice, 
however,  to  renew  said  Motions  at  the  end  of  trial. 

It  is  therefore  Ordered  and  Adjudged  that  the 
Motions  of  M.  H.  Wyman  and  Edward  Doran,  De- 
fendants above-named,  to  dismiss  Counts  I  and  II 
of  Plaintiff's  Second  Amended  Complaint  on  file 
herein  be,  and  each  of  said  Motions  is,  [59]  hereby 
denied  insofar  as  their  partnership  liability  is  con- 
cerned, but  said  motion  to  dismiss  Counts  I  and  II 
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so  far  as  concerns  any  and  all  other  liability  other 
than  partnership  liability  of  defendants  M.  H. 
Wyman  and  Edward  Doran  is  granted. 

Done  In  Open  Court  this  12th  day  of  August, 
1946. 

JOHN  C.  BOWEN, 
District  Judge. 

Approved  and  presented  by: 

ANDREW  H.  HITCHCOCK, 
Attorney  for  Plaintiff. 
Copy  received: 

OGDEN  &  OGDEN, 
By     RAYMOND   D.   OGDEN,  JR., 
Attorneys  for  Edward  Doran. 
C.  E.  HUGHES  , 
By    E.  L.  L., 

Attorney  for  M.  A.   Wyman 
&  M.  H.  Wyman. 
[Endorsed] :     Filed  Aug.  12,  1946.  [60] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  M.  A.  WYMAN  TO  SECOND 
AMENDED  COMPLAINT 

Comes  now  M.  A.  Wyman,  defendant  above- 
named,  individually  and  in  his  various  capacities 
mentioned  above,  without  waiving  his  special  ap- 
pearance herein,  and  for  Answer  to  Count  I  of 
Plaintiff's  Second  Amended  Complaint,  denies 
paragraphs  2,  5,  6  and  7  thereof,  and  each  and  every 
allegation  therein  contained. 
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11. 

For  Answer  to  Count  II  of  Plaintiff's  Second 
Amended  Complaint,  said  defendant  denies  Para- 
graphs 1,  2,  3  and  4  thereof,  and  each  and  every 
allegation  contained  therein. 

For  a  First  Further  and  Separate  Answer  and 
Affirmative  Defense  to  Plaintiff's  Second  Amended 
Complaint,  and  the  Whole  Thereof,  said  Defendant 
Alleges : 

I. 

That  neither  Count  I  nor  Count  II  thereof  states 
a  claim  against  defendant,  M.  A.  Wyman,  upon 
which  relief  can  be  granted. 

For  a  Second  Further  and  Separate  Answer  and 
Affirmative  Defense  to  Plaintiff's  Second  Amended 
Complaint,  and  the  Whole  Thereof,  said  Defendant 
Alleges : 

I. 

That  the  alleged  rights  of  action  set  forth  in 
Counts  I  [61]  and  II  thereof  introduce  new  and 
different  causes  of  action,  filed  after  the  expiration 
of  the  one  year  statute  of  limitations  provided  in 
Section  205  of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  that  said  new  and  different 
causes  of  action  were  not  commenced  within  the 
statutory  period  required  by  said  Act. 

For  a  Third  Further  and  Separate  Answer  and 
Affirmative  Defense  to  Plaintiff's  Second  Amended 
Complaint,  and  the  Whole  Thereof,  said  Defendant 
Alleges : 
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I. 

That  if  any  violations  of  Revised  Maximum  Price 
Regulation  No.  26  have  occurred,  as  alleged  in 
plaintiff's  Second  Amended  Complaint,  they  were 
neither  wilfull  nor  the  result  of  failure  by  said 
defendant  to  take  practicable  precautions  against 
the  occurrence  of  such  alleged  violations. 

Wherefore,  having  fully  answered  plaintiff's 
Second  Amended  Complaint,  defendant  M.  A. 
Wyman  prays  that  this  action  be  dismissed  with 
prejudice.  ^    ^    HUGHES, 

Attorney  for  M.  A.  Wyman. 

Copy  received  8/16/46. 

JAMES    W.    PORTER, 
Attorney  for  Plaintiff. 

[Endorsed] :     Filed  Aug.  16,  1946.  [62] 


[Title  of  District  Court  and  Cause.] 

SPECIAL  APPEARANCE  OF 
EDWARD  DORAN 

Comes  now  Edward  Doran,  not  in  his  individual 
capacity  at  all,  but  as  a  former  member  of  the 
partnership  named  herein  as  one  of  the  defendants, 
and  appears  herein  specially  and  not  otherwise,  as 
such  former  member  of  su('h  partnership,  and  with- 
out waiving  his  special  appearance  herein,  repre- 
sents to  fhe  Court  as  follows:  • 

I. 

That  heretofore,  on  the  12th  day  of  August,  1946, 
ui)on  motion  of  Edward  Doran,  as  an  individual. 
Counts  I   and   II   of  plaintiff's   Second   Amended 
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Complaint  were  dismissed  insofar  as  any  and  all 
liability  against  him  personally  was  con<ierned, 
other  than  partnership  liability. 

II. 

That  on  the  12th  day  of  Augnst,  1946,  one  of  the 
judges  of  the  above-entitled  court  entered  an  order 
quashing  the  service  of  Summons  and  Second 
Amended  Complaint  on  said  Edward  Doran  insofar 
as  his  individual  capacity  in  the  above-entitled 
cause  be.  j-|-j 

That  said  Edward  Doran  alleges  that  in  view  of 
the  orders  heretofore  referred  to  in  Paragraphs  I 
and  II  hereof,  this  Court  is  now  without  jurisdic- 
tion to  enter  any  order  or  judgment  against  Edward 
Doran  in  any  capacity  whatsoever. 

Wherefore,  Edward  Doran,  still  maintaining  his 
special  [63]  appearance  and  without  submitting 
himself  to  the  jurisdiction  of  this  Court,  prays  that 
the  plaintiff  take  nothing  by  its  cause  of  action 
herein  against  Edward  Doran  personally,  or  against 
Edward  Doran  as  a  member  of  said  partnership, 
or  at  all.  QCDEN  &  OGDEN, 

By    RAYMOND  D.  OGDEN,  JR., 

Attorneys  for  Edward  Doran. 
Copy  received  8/16/46. 

C.  E.  HUGHES, 

Attorney  for  M.  A.  Wyman. 
Copy  received  8/16/46. 

JAMES  W.  PORTER, 

Attorney  for  Plaintiff. 
[Endorsed] :     Filed  Aug.  16,  1946.  [64] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

The  parties  hereto  by  their  respective  attorneys 
being  desirous  of  saving  the  time  of  this  Court  with 
respect  to  certain  matters  of  fact  which  are  un- 
disputed, desire  to  stipulate  and  agree  as  to  the 
following  facts,  subject  to  objection  by  any  party 
as  to  materiality  or  admissibility. 

Now  Therefore  It  Is  Stipulated  And  Agreed 
That: 

1.  None  of  the  defendants  have  violated  any 
OPA  regulations  since  December  22,  1944,  to  the 
best  of  the  plaintiff's  present  knowledge. 

2.  Count  II  of  plaintiff's  Second  Amended 
Complaint  is  an  action  for  treble  damages  or  for  a 
penalty  by  a  civil  suit  or  proceeding. 

3.  Maximum  Price  Regulation  539  is  a  service 
regulation  covering  maximum  prices  for  surfacing 
and  kiln  drying  of  lumber.  And  Revised  Maxi- 
mum Price  Regulation  26  is  a  commodity  regula- 
tion establishing  maximum  prices  for  the  sale  of  a 
species  of  lumber  known  as  Douglas  Fir  and  other 
West  Coast  lumber. 

4.  Plaintiff's  Amended  Complaint  was  dismissed 
by  order  of  this  Court  on  February  15,  1946,  with 
leave  to  amend  within  two  weeks.  His  Second 
Amended  Complaint  was  filed  on  February  27, 
3946,  within  the  time  allowed  for  filing  under  [65] 
said  order.  The  last  alleged  violation  named  in 
both  of  these  Complaints,  took  place  December  22, 
1944.      The    Statute    of   Limitations    set    forth    in 
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Section  205(e)  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  provides  that  action  must 
be  instituted  within  one  year  from  the  date  of  the 
last  violation. 

5.  M.  A.  Wyman  was  the  principal  owner  and 
manager  of  the  M.  A.  Wyman  Lumber  Company, 
White-Henry- Stuart  Building,  Seattle,  Washing- 
ion,  from  July  10,  1944,  to  and  including,  December 
22,  1944. 

6.  M.  A.  Wyman,  M.  H.  Wyman  and  Edward 
Doran,  as  co-partners,  were  operating  the  Wyman 
Mill  Company,  located  at  Granite  Falls,  Washing- 
ton, for  the  above-mentioned  period. 

7.  M.  A.  Wyman  during  the  period  mentioned 
in  paragraph  5,  hereof,  was  th^— prineipat  a  50% 
stockholder  and  president  of  the  Granite  Falls  Plan- 
ing Mill,  a  corporation,  with  its  operation  located 
near  Granite  Falls,  and  said  corporation  had  a 
representative  in  the  office  of  the  Wyman  Lumber 
Company  in  Seattle,  Washington.  That  the  M.  A. 
Wyman,  mentioned  in  Paragraphs  5  and  6,  hereof 
and  also  as  president  of  the  Granite  Falls  Planing 
Mills,  is  one  and  the  same  person. 

8.  That  Granite  Falls  Planing  Mill  during  1944 
was  located  within  500  feet  of  the  Wyman  Mill 
Company. 

9.  That  Edward  Doran  was  superintendent  of 
the  Wyman  Mill  Company  and  the  Granite  Falls 
Planing  Mill  during  1944. 

10.  That  the  Granite  Falls  Planing  Mill  bought 
the  sui'facing  machinery  from  the  Wyman  Mill 
Company,  and  also  occupied  space  which  prior  to 
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its  incorporation  liad  been  occupied  by  a  portion 
of  ihe  Wj^man  Mill  Company. 

11.  The  M.  A.  Wynian  Lumber  Company  sold, 
shipped,  invoiced  and  received  payment  for  3,122,- 
732  feet  board  measure  of  rough  lumber  from  July 
10,  1944,  to  and  including  December  22,  1944.  That 
these  figures  were  obtained  from  invoices,  the  [_Q6'] 
originals  of  which  are  now  within  the  possession  of 
the  defendants,  herein,  and  which  footage  is  further 
shown  in  Exhibit  "A"  appended  to  plaintiff's 
Second  Amended  Complaint.  That  it  received  pay- 
ment for  this  lumber  in  the  sum  of  $89,427.38.  That 
said  latter  sum  is  in  accordance  with  the  prices  set 
forth  in  RMPR  26. 

12.  The  Granite  Falls  Planing  Mill  invoiced 
and  received  payment  in  the  sum  of  $22,955.44  for 
surfacing  charges  on  3,122,732  feet  board  measure 
of  lumber  from  July  10,  1944,  to  and  including 
December  22,  1944,  being  the  same  lumber  men- 
tioned in  paragraph  11.  That  these  figures  w^ere 
obtained  from  invoices  made  out  in  the  offices  of 
the  M.  A.  Wyman  Lumber  Company,  White-Henry- 
Stuart  Building,  Seattle,  Washington,  the  originals 
of  which  are  now  in  the  possession  of  the  defend- 
ants herein,  and  which  footage  is  further  shown  in 
Exhibit  "A"  appended  to  plaintiff's  Second 
Amended   Comi3laint. 

13.  During  this  period  with  i^espect  to  all  of 
these  shipments  heretofore  mentioned,  a  representa- 
tive of  the  Granite  Falls  Planing  Mill,  using  the 
office  of  the  Wyman  Lumber  Company,  made  out 
the  Bills  of  Lading  for  the  surfaced  lumber  pro- 
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viding  for  shipment  of  said  lumber  from  the 
Granite  Falls  Planing  Mill  to  the  various  custom- 
ers, showing  the  M.  A.  Wyman  Lumber  Company 
as  shipper.  That  such  procedure  was  customary  at 
said  time. 

14.  The  invoices  for  rough  lumber,  the  invoices 
for  surfacing,  and  the  Bills  of  Lading  all  bear  the 
same  date  for  each  shipment,  and  the  footage  for 
the  rough  and  surfaced  lumber  is  the  same  in  each 
case. 

15.  All  sales  concerned  in  this  suit  were  made 
to  purchasers  who  operated  retail  or  wholesale 
lumber  j^ards  and  were  for  use  in  the  course  of  said 
purchasers'  business.  [67] 

In  Witness  Whereof,  the  undersigned  have  caused 
their  hands  to  be  affixed  this  24th  day  of  September, 
1946,  at  the  City  of  Seattle,  Washington. 

ANDREW  H.  HITCHCOCK, 
JAMES  W.  PORTER, 

Attorneys  for  Plaintiff. 

By    


Defendant. 


/s/  C.  E.  HUGES, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  Sept.  26,  1946.  [68] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Tlie  above-entitled  cause  came  on  regularly  for 
tiial  in  the  above-entitled  Court  sitting  without  a 
jury,  Honorable  Howard  C.  Speakman,  U.  S.  Dis- 
trict Court  Judge,  presiding,  and  Andrew  H.  Hitch- 
cock and  James  W.  Porter  appearing  for  the 
Plaintiff,  and  C.  E.  Hughes,  George  Lawmen  and 
Ogden  &  Ogden  appearing  for  the  defendants,  and 
said  action  having  been  tried  on  September  26,  27, 
and  28,  1946,  and  evidence  both  oral  and  documen- 
tary having  been  introduced,  and  said  action  hav- 
ing been  submitted  for  decision,  the  Court  being 
fully  advised,  now  makes  its  Findings  of  Fact  as 
follows : 

FINDINGS  OF  FACT 

I. 

That  the  Office  of  Price  Administration  is  an 
agency  of  the  Government  of  the  United  States  of 
America,  created  by  the  jDrovisions  of  Section 
201(a)  of  the  Emergency  Price  Control  Act  of 
1942  (50  U.S.C.A.  901  et  seq.),  as  amended,  and 
that  Paul  A.  Porter,  plaintiff  herein,  is  the  duly 
appointed,  qualified  and  acting  Administrator 
thereof. 

II. 

That  jurisdiction  of  this  cause  of  action  is  con- 
ferred upon  [69]  the  above-entitled  Court  by  the 
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provisions  of  Se<^tion  205(c)  of  the  Price  Control 
Act,  as  amended. 

III. 

That  tlie  defendant,  M.  A.  Wyman,  doing  business 
as  the  M.  A.  Wyman  Lumber  Company,  was  at  all 
times  material  to  this  suit,  engaged  in  the  business 
of  buying  and  selling  lumber  with  his  principal 
place  of  business  in  the  AVhite-Henry-Stuart  Build- 
ing, in  King  County,  within  the  jurisdiction  of  this 
Court. 

IV. 

That  the  defendants,  M.  A.  Wyman,  M.  H.  Wy- 
man and  Edward  Doran,  a  co-partnership  doing 
business  as  the  Wyman  Mill  Company,  were  at  all 
times  material  to  this  case,  engaged  in  the  business 
of  producing  Douglas  Fir  and  other  West  Coast 
soft  wood  lumber,  with  their  principal  place  of 
business  Snohomish  County,  within  the  jurisdiction 
of  this  Court. 

V. 

For  all  periods  involved  herein,  Ee vised  Maxi- 
mirni  Price  Regulation  26  established  the  maximum 
prices  that  could  be  charged  for  Douglas  Fir  or  other 
West  Coast  surfaced  lumber  to  purchasers  for  use 
or  ^consumption  in  the  course  of  trade  or  business. 
These  prices  were  set  forth  in  the  Price  Tables 
under  Article  V  of  said  Regulation. 

VI. 

Defendants  made  numerous  sales  of  Douglas  Fir 
and   other   West   Coast   surfaced   lumber   between 
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July  11,  19-14,  to  and  including  December  22,  1944, 
to  purchasers  for  use  or  consumption  in  the  course 
of  trade  or  business  at  prices  in  excess  of  the  maxi- 
mum i3rices  fixed  by  the  Price  Tables  under  Article 
V  of  RMPR  26. 

VII. 

The  total  footage  sold  by  the  defendants  was 
3,122,732  feet  board  measure.  [70] 

VIII. 

That  the  defendants  incorporated  a  company, 
the  Granite  Falls  Planing  Mill,  in  January  1944, 
which  company  authorized  the  issuance  of  240 
shares  of  capital  stock,  and  this  capital  stock  was 
owned  from  July  to  December,  1944,  as  follows: 

M.'A.  Wyman  120  shares 

M.  H.  Wyman  60  shares 

Edward  Doran  60  shares 

IX. 

For  the  period  involved  herein,  M.  A.  Wyman 
was  president  of  the  said  Granite  Falls  Planing 
Mill.  This  Planing  Mill  was  operated  at  Granite 
Falls,  Washington,  within  -^Oe-^IOOO  feet  of  the 
Wyman  Mill  Company,  and  said  Granite  Falls 
Planing  Mill  bought  its  surfacing  machinery  and 
the  space  it  occupied  from  the  Wyman  Mill  Com- 
pany. 

X. 

That  Edward  Doran  was  the  Superintendent  oi 
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both  the  Wyman  Mill  Company  and  the   Granite 
Falls  Planing  Mill  during  this  period. 

XL 

That  said  Granite  Falls  Planing  Mill,  on  May  3, 

1944,  made  application  directed  to  the  Regional 
Office  of  the  Office  of  Price  Administration,  at 
Seattle,  for  authorization  to  operate  as  a  custom 
mill  under  the  provisions  of  Supplementary  Service 
Regulation  27  to  Maximum  Price  Regulation  165. 
This  application  contained  no  information  about 
the  ownership  of  the  Granite  Falls  Planing  Mill. 

XII. 

Maximum  Price  Regulation  539  replaced  Supple- 
mentary Service  Regulation  27  to  Maxunum  Price 
Regulation  165  on  or  about  June  5,  1944.  The 
Granite  Falls  Planing  Mill  never  filed  any  other 
application  for  permission  to  charge  custom  milling 
prices  pursuant  to  the  provisions  of  Maximum 
Price  Regulation  539. 

XIII. 

The  application  of  the  Granite  Falls  Planing 
Mill  hereinbefore  [71]  mentioned  was  finally  denied 
and  returned  to  the  Granite  Falls  Planing  Mill 
by  said  Office  of  Price  Administration  on  May  5, 

1945.  This  was  the  first  notice  to  said  Granite  Falls 
Planing  Mill  of  its  denial. 
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XIV. 

The  total  amount  of  overcharges  made  hy  the 
defendants  on  the  sales  of  surfaced  Douglas  Fir 
and  othei'  West  Coast  lumber  for  use  or  consump- 
tion in  the  course  of  trade  or  business  for  the  period 
commencing  July  11,  1944,  to  and  including  De- 
<:-ember  22,  1944,  aggregated  the  total  sum  of 
$19,130.67. 

XV. 

The  overcharges  made  by  the  defendants  on  the 
sales  referred  to  herein  were  not  wilfull,  and  the 
defendants  took  reasonable  precautions  to  avoid 
their  occurrence. 

XVI. 

That  the  Granite  Falls  Planing  Mill  from  July 
to  December,  1944,  as  to  its  stockholders  and  officers, 
was  composed  of  the  same  people  who  at  that  time 
owned  the  Wyman  Mill  Company  and  the  M.  A. 
Wyman  Lumber  Company.  The  Granite  Falls 
Planing  Mill  was  used  for  the  purpose  of  securing 
prices  in  excess  of  the  prices  permitted  the  defend- 
ants by  the  provisions  of  the  Pricing  Tables  under 
Article  V  of  Revised  Maximum  Price  Regula- 
tion 26. 

XVII. 

That  the  defendants  above-named  have  not  vio- 
lated nor  threatened  to  violate  Revised  Maximum 
Price  Regidation  26  or  Maximum  Price  Regulation 
539  since  December  22,  1944,  nor  has  plaintiff  since 
that  date  had  any  reason  to  believe  that  any  of  said 
defendants  would  violate  either  of  said  regulations. 
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CONCLUSIONS  OF  LAW 

As  Conclusions  of  Law  from  the  foregoing  facts, 
the  Court  finds  that: 

I. 

That  the  defendants  are  entitled  to  have  Count  I 
of  Plaintiff's  Second  Amended  Complaint  dis- 
missed. 

II. 

Plaintiff  is  entitled  to  judgment  against  the  de- 
fendants and  each  of  them  in  the  sum  of  $19,130.67 
and  his  costs  herein. 

III. 

That  this  Court  shall  retain  jurisdiction  of  this 
action  for  any  appropriate  proceedings.  Judgment 
is  hereby  ordered  to  be  entered  accordingly. 

Dated  this  1st  day  of  October,  1946. 

HOWARD  C.  SPEAKMAN, 

United  States  District  Court 
Judge. 

Receipt  of  a  copy  of  the  within  and  foregoing 
Proposed  Findings  of  Fact  and  Conclusions  of  Law 
is  acknowledged  this  1st  day  of  October,  1946, 
10.09  a.m. 

C.  E.   HUGHES, 

Attorney  for  Defendant. 

OGDEN  &  OGDEN, 

Attorney  for  Defendant 
Edward  Doran. 

[Endorsed] :     Filed  Oct.  1,  1946.  [73] 
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Ill  the  District  Court  of  the  United  States  for 
the  AVesteni  District  of  Washington,  Northern 
Division 

Civil  Action  No.  1279 

PAUL    A.    PORTER,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

M.  A.  WYMAN,  d/b/a  M.  A.  WYMAN  LUMBER 
COMPANY,  et  al., 

Defendants. 

JUDGMENT 

Plaintiff  having  filed  herein  a  Complaint  for 
treble  damages,  and  an  injunction,  pursuant  to 
Sections  205(a)  and  (e)  of  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  and  defendant 
having  appeared  herein,  the  case  having  been  tried 
to  the  Court,  evidence  having  been  taken  on  behalf 
of  both  parties,  the  Court  having  examined  the 
files,  heard  the  statements  of  counsel,  and  being 
fully  advised  in  the  premises, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed, 
that : 

I.  • 

That  Count  I  of  plaintiff's  Second  Amended 
Complaint  be,  and  the  same  is,  hereby  dismissed. 
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II. 

Judgment  be  hereby  entered  in  favor  of  the 
plaintiff  and  against  the  defendants  and  each  of 
them  for  the  sum  of  $19,130.67  and  for  his  costs 
herein. 

Done  In  Open  Court  this  1st  day  of  October,  1946. 

HOWARD  C.   SPEAKMAN, 
U.  S.  District  Court  Judge. 

ANDREW  H.  HITCHCOCK, 
JAMES  W.  PORTER, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  Oct.  1,  1946.  [74] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  defendant  Edward  Doran,  and 
still  reserving  his  special  appearance,  respectfully 
moves  this  Honorable  Court  for  a  new  trial  under 
Rule  59,  Federal  Rules  of  Civil  Procedure,  and 
Ijocal  Rule  48,  on  the  following  grounds: 

I. 

Insufficiency  of  the  evidence  to  justify  the  Find- 
ings of  Fact  and  Conclusions  of  Law  as  respects 
the  defendant,  Edward  Doran,  in  this,  that  the 
evidence  fails  to  connect  Edward  Doran  personally 
with  any  violations  of  Revised  Maximum  Price 
Regulation  26  or  Maximum  Price  Regulation  539. 
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II. 

Errors  of  law  occurring  at  the  trial  as  follows : 
The  Court  erred  in  entering  any  judgment  against 
defendant  Edward  Doran  on  the  ground  and  for 
the  reason  that  the  said  Edward  Doran  was  not  a 
party  to  the  within  entitled  cause  in  that  he  had 
been  specifically  dismissed  from  said  cause  of 
action;  that  on  the  15th  day  of  February,  1946,  the 
Honorable  John  Bowen  entered  a  final  order  in 
this  cause,  reciting  among  other  things,  "It  is  fur- 
ther ordered  and  adjudged  that  M.  H.  Wyman  and 
Edward  Doran,  defendants  above-named,  be  and 
they  are  hereby  dismissed  from  said  suit  as  in- 
dividuals." Again  on  the  12th  day  of  August,  1946, 
the  Honorable  John  Bowen  entered  a  final  order 
and  judgment  as  respects  Edward  Doran,  in  the 
within  entitled  cause,  which  order  and  judgment 
recites  among  other  things  [76]  as  follows:  "That 
the  motions  of  M.  H.  Wyman  and  Edward  Doran 
to  quash  the  service  of  the  Summons  and  Second 
Amended  Complaint,  as  to  them  in  their  individual 
capacity,  in  the  above-entitled  cause,  be  and  the 
same  are  hereby  granted;"  that  in  spite  of  these 
orders,  from  which  no  appeal  has  been  perfected, 
this  Court  did  enter  a  judgment  reading  as  follows : 
"Judgment  is  hereby  entered  in  favor  of  the  plain- 
tiff and  against  the  defendants,  and  each  of  them, 
for  the  sum  of  $19,130.67  and  for  his  costs  herein." 
That  in  so  doing  this  Court  acted  beyond  its  legal 
power  as  respects  Edward  Doran,  and  that  the 
entering  of  a  personal  judgment  against  Edward 


United  States  of  America  75 

Doran  when  the  Court  had  no  jurisdiction  over  him, 
and  he  had  been  specifically  dismissed  from  the 
cause,  constitutes  error  of  law,  and  such  error 
should  be  immediately  remedied. 

This  Motion  is  based  upon  the  records  and  files 
in  the  within  entitled  cause. 

OGDEN  &  OGDEN, 

Attorneys   for   Defendant 
Edward    Doran. 

Copy  received  10/9/46. 

C.  E.  HUGHES, 
By    E.  L.  L. 

Service  accepted  10/9/46. 

L.  M.  PECK. 

[Endorsed] :     Filed  Oct.  9,  1946.  [77] 


[Title  of  District  Court  and  Cause.] 

AMENDED  MOTION  FOR  NEW  TRIAL 

Come  now  defendants  above-named,  except  Ed- 
ward Doran,  and  respectfully  move  this  Court  for 
a  new  trial  under  Rule  59,  Federal  Rules  of  Civil 
Procedure,  and  Local  Rule  48,  on  the  following 
grounds : 

1.  Insufficiency  of  the  evidence  to  justify  the 
findings,  conclusions  or  judgment.  The  particulars 
wherein  the  evidence  is  claimed  to  be  insufficient 
are  as  follows: 
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(a)  Tlie  evidence  fails  to  show  that  defendants 
sold  any  surfaced  lumber  to  any  of  the  alleged 
buyers  between  July  11  and  December  22,  1944,  or 
that  they  sold  any  lumber  whatsoever  to  any  of  the 
alleged  buyers  except  rough  green  lumber. 

(b)  The  evidence  fails  to  show^  any  violation  of 
Revised  Maximiun  Price  Regulation  26. 

(c)  The  evidence  fails  to  connect  M.  A.  Wyman 
with  any  violation  of  Revised  Maximum  Price 
Regulation  26  or  Maximum  Price  Regulation  539. 

(d)  The  evidence  fails  to  show  that  Granite 
Falls  Planing  Mill,  a  corporation,  was  used  by  the 
defendants,  or  any  of  them,  for  the  purpose  of 
securing  prices  in  excess  of  RMPR  26  or  any  other 
regulation.  [78] 

(e)  The  evidence  shows  an  application  was 
made  by  Granite  Falls  Planing  Mill,  a  corporation, 
in  good  faith  on  May  3,  1944,  addressed  to  the 
Regional  Office  of  Price  Administration  at  Seattle, 
Washington,  to  operate  under  MPR  165,  sup]3le- 
mental  Service  Regulation  27,  effective  May  3,  1944, 
which  regulation  was  supplanted  by  MPR  539, 
effective  June  5,  1944.  That  said  application  was 
received  and  iiled  by  the  Office  of  Price  Adminis- 
tration at  Seattle  May  4,  1944,  but  said  O.P.A.  took 
no  action  thereon  until  May  5,  1945,  at  which  time 
said  O.P.A.  returned  said  application  to  said  appli- 
cant accompanied  by  a  letter  from  said  O.P.A. 
notifying  said  applicant  for  the  first  time  that  said 
application  did  not  meet  the  requirements  of  MPR 
539.     That  said  delay  and  neglect  by  said  O.P.A. 
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ainouiits  to  an  estoppel  to  complain  of  any  viola- 
tions that  may  have  occurred  in  the  meantime. 

2.  Errors  in  law  occurring  at  the  trial  as 
follows : 

(a)  Both  the  original  complaint  filed  herein 
July  11,  1945,  and  the  first  amended  complaint 
filed  herein  November  7,  1945,  sought  recovery  for 
violation  of  MPR  539,  a  service  regulation.  The 
second  amended  complaint  was  filed  herein  and 
summons  was  issued  thereon  February  27,  1946, 
after  the  expiration  of  the  one-year  statute  of  limi- 
tations as  provided  in  Sec.  205(e)  of  the  Emergency 
Price  Control  Act  of  1942  as  amended,  seeking  re- 
covery for  violation  of  RMP  26,  a  commodity  regu- 
lation, w^hich  amendment  constituted  a  change  in 
the  cause  of  action  after  the  expiration  of  the 
statute  of  limitations,  and  plaintiff's  attempt  at 
trial  to  show  fraud  or  deceit  over  defendants'  objec- 
tion further  changed  the  cause  of  action  after  the 
one  year  statute  of  limitations  had  run. 

(b)  In  holding  M.  A.  Wyman  personally  liable 
for  the  acts  of  Granite  Falls  Planing  Mill,  a  cor- 
poration, merely  because  he  w^as  president  thereof, 
when  the  evidence  showed  that  he  had  nothing  to  do 
with  the  prices  charged  by  said  corporation  or  its 
business  activities.  [79] 

(c)  In  holding  M.  H.  Wyman  and  Edward 
Doran  liable  in  any  caj^acity  after  they  were  both 
dismissed  by  formal  order  of  this  Court. 
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(d)  In  i)erinitting'  any  evidence  over  defend- 
ants' objection  tending  to  establish  fraud  or  deceit 
when  none  was  alleged. 

(e)  In  admitting  evidence  over  defendants'  ob- 
jection as  to  the  operation,  ownership  or  organiza- 
tion of  Granite  Falls  Planing  Mill,  a  corporation, 
after  it  had  been  dismissed  as  defendant  herein  by 
formal  order  of  this  Court  February  15,  1946. 

This  motion  is  made  separately  as  to  each  of  the 
above  grounds  and  is  based  upon  the  three  com- 
plaints of  plaintiff  and  the  answers  to  the  second 
amended  complaint  and  the  stipulation  on  file 
herein  and  the  evidence  at  the  trial  of  this  cause. 

C.  E.  HUGHES, 

^  Attorney  for  Defendants. 

Copy  received  Oct.  7,  1946. 

JAMES  W.  PORTER, 
Attorney  for  Plaintiff. 

Copy  received  Oct.  7,  1946. 

OGDEN  &  OGDEN, 

Attorneys  for  Edward  Doran. 

[Endorsed] :     Filed  Oct.  7,  1946.  [80] 
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United  States  District  Court 
District  of  Arizona 

Judge 's  Chambers 

Tucson,  Arizona 

June  19,  1947 

Mr.  Millard  P.  Thomas,  Clerk 
United  States  District  Court 
Western  District  of  Washington 
P.  O.  Box  1866 
Seattle  11,  Washington 

Re:  No.  1279,  Paul  A.  Porter,  etc.,  v. 
M.  A.  Wyman,  etc.,  et  al. 

Dear  Mr.  Thomas: 

Please  enter  an  order  on  the  minutes  denying  all 
motions  for  new  trial  in  the  above  entitled  case. 

The  file  is  being  returned  to  you  under  separate 
cover. 

Very  truly  yours, 

HOWARD  C.  SPEAKMAN. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division,  June  23,  1947.  Millard  P.  Thomas,  Clerk ; 
by  Truman  Egger,  Deputy.  [81] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division 

Civil  No.  1279 


PAUL  A.  PORTER,  Administrator,  Office  of  Price 
Administration, 

Plaintiff, 

vs. 

M.  A.  WYMAN,  doing  business  as  M.  A,  Wyman 
Lumber  Company,  et  al., 

Defendants. 

ORDER  DENYING  MOTIONS  FOR 
NEW  TRIAL 

l$ie  Court  having  fully  considered  the  motions 
for  a  new  trial  interposed  by  each  of  the  defendants 
herein,  and  the  elaborate  briefs  submitted  by  the 
parties,  and  being  fully  advised  in  the  premises 
and  having  lieretofore  directed  the  Clerk  to  make 
a  docket  entry  denying  said  motions  and  each 
thereof,  it  is  now 

Ordered  that  said  motions  for  a  new  trial  be  and 
each  thereof  is  hereby  denied. 
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Dated  this  24tli  day  of  June,  1947. 

HOWARD  C.  SPEAKMAN, 

United  States  District  Judge. 

Presented  by: 

JOHN  E.  BELCHER, 

Assistant  United  States 
Attorney. 

Approved  as  to  form: 

C.  E.  HUGHES, 

Attorney  for  defendant 
M.  A.  Wyman. 

OGDEN  &  OODEN, 

Attorneys  for  defendant 
Edward  Doran. 

[Endorsed] :     Filed  July  7,  1947.  [82] 


[Title  of  District  Court  and  Cause.] 

AUTHORIZATION 

I,  Howard  C.  Speakman,  United  States  District. 
Judge  for  the  State  of  Arizona,  before  whom  the 
above  entitled  cause  was  tried  at  Seattle,  Washing- 
ton, do  hereby  authorize  the  Honorable  John  C. 
Bowen  or  the  Honorable  Lloyd  Black,  both  United 
States  District  Judges  for  the  Western  District  of 
Washington,  to  approve  appeal  bond  and  super- 
sedeas bond  on  appeal  in  the  above  cause  in  the 
total  sum  of  $20,250.00  and  to  sign  such  other  orders 
in  the  above  cause  as  either  of  them  may  deem 
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proper  or  necessary,  in  order  to  i)erfect  an  appeal 
of  said  cause  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

HOWARD  C.  SPEAKMAN, 

United  States  District  Judge 
for  the  State  of  Arizona. 

[Endorsed]:     Filed  July  7,  1947.  [83] 


[Title  of  District  Court  and  Cause.] 

ORDER  APPROVING  WITHDRAWAL  AND 
SUBSTITUTION  OF  COUNSEL 

This  Matter  having  come  on  regularly  to  be  heard 
on  the  ex  parte  application  of  Ogden  &  Ogden,  at- 
torneys for  Edward  Doran,  one  of  the  above  named 
defendants  seeking  an  order  approving  the  with- 
drawal and  substitution  of  themselves  as  counsel 
for  Edward  Doran  on  appeal;  and  it  appearing  to 
the  court  that  C.  E.  Hughes  has  been  through  the 
entire  proceedings  of  this  case  and  now  is  counsel 
for  all  of  the  other  defendants  in  the  above  cause; 
and  it  further  appearing  to  the  court  that  it  is  the 
desire  of  Edward  Doran  to  have  said  C.  E.  Hughes 
act  as  his  counsel  in  place  and  stead  of  Ogden  & 
Ogden  in  the  appeal  of  this  case  to  the  Circuit 
Court  of  Appeals,  Ninth  Circuit;  and  it  further 
appearing  to  the  court  that  Ogden  &  Ogden  are 
desirous  of*  withdrawing  as  attorneys  for  Edward 
Doran  in  the  appeal  of  this  case  to  the  Circuit 
Court  of  Appeals,  Ninth  Circuit, 
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Now,  Therefore,  it  is  Ordered  that  Ogden  & 
Ogden  are  hereby  permitted  to  withdiaw  as  attor- 
neys of  record  for  Edward  Dor  an,  one  of  the  de- 
fendants named  in  the  above  entitled  cause  on 
appeal;  and 

It  is  further  Ordered  that  C.  E.  Hughes  may  be 
substituted  to  act  as  comisel  for  Edward  Doran, 
one  of  the  defendants  named  in  the  above  entitled 
cause  on  appeal  in  place  and  stead  of  Ogden  & 
Ogden. 

Done  in  Open  Court  this  8th  day  of  July,  1947. 

LLOYD  L.  BLACK, 

United  States  District  Judge. 

Presented  by : 

/s/  EAYMOND  D.  OGDEN,  JR., 

Of  Ogden  &  Ogden,  attorneys 
for  Edward  Doran,  one  of 
the  above  named 
Defendants. 
Approved : 

/s/  C.  E.  HUGHES, 

Attorney  for  remaining 
Defendants. 

Approved  as  to  form: 

/s/  JOHN  E.  BELCHER, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  July  8,  1947.  [84] 
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[Title  of  District  Coiu't  and  Cause.] 

WITHDRAWAL  OF  ATTORNEYS 
Comes  now   Ogden   &   Ogden   and  hereby  with- 
draws as  counsel  on  appeal  for  Edward  Doran,  one 
of  the  defendants  above  named  in  the  above  entitled 
cause. 

OGDEN  &  OGDEN, 
/s/  RAYMOND  D.  OGDEN,  SR., 
/s/  RAYMOND  D.  OGDEN,  JR. 
Copy  received  July  8,  1947. 

C.  E.  HUGHES, 

Attorney   for   all  Defendants 
except  Edward  Doran. 
JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 
[Endorsed]:     Filed  July  8,   1947.   [85] 


[Title  of  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

The  undersigned  hereby  appears  as  attorney  of 
record  for  Edward  Doran,  defendant  above  named, 
without  waiving  the  special  appearance  filed  herein 
by  said  defendant. 

C.  E.  HUGHES, 

Attorney  for  Edward  Doran. 
1026  Henry  Building, 
Seattle,  Washington. 

Received  a  true  copy  this  9th  day  of  June,  1947. 
JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 
[Endorsed]:     Filed  July  9,  1947.  [86] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  SUBSTITUTION  OF 
PARTY  PLAINTIFF 

This  Matter  came  on  regularly  before  the  Court 
pursuant  to  due  notice,  upon  the  motion  of  the 
United  States  Attorney  for  an  order  substituting 
the  United  States  of  America  as  party  plainti:ff  in 
the  place  and  stead  of  Paul  A.  Porter,  the  plaintiff 
being  represented  by  J.  Charles  Dennis,  United 
States  Attorney,  and  John  E.  Belcher,  Assistant 
United  States  Attorney,  and  the  defendant  being 
represented  by  C.  E.  Hughes,  the  Court  having 
heard  the  argument  of  respective  counsel  and  being 
fully  informed,  it  is 

Ordered  that  the  United  States  of  America  be 
and  it  is  hereby  substituted  as  party  plaintiff  in 
the  above-entitled  cause,  to  which  defendant  ex- 
cepts and  its  exception  is  allowed. 

Done  in  Open  Court  this  9th  day  of  July,  1947. 

LLOYD  L.  BLACK, 

United  States  District  Judge. 

Presented  by: 

/s/  JOHN  E.  BELCHER, 

Assistant  United  States  Attorney. 

[Endorsed]:     Filed  July  9,  1947.  [87] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Nortliern 
Division 

No.   1279 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

M.   A.   WYMAN,   d/b/a   M.    A.   Wyman   Lumber 
Company,  et  al., 

Defendants. 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  N.  A.  Wyman, 
M.  A.  Wyman,  doing  business  as  M.  A.  Wyman 
Lumber  Company,  and  M.  A.  Wyman,  M.  H. 
Wyman  and  Edv^ard  Doran,  doing  business  as  the 
Wyman  Mill  Company,  defendants  above  named, 
hereby  appeal  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  Paragraph  II  of  the  final 
judgment  entered  and  filed  in  this  action  on  October 
1,  1946,  awarding  judgment  in  favor  of  plaintiff 
and  against  said  defendants  and  each  of  them  in 
the  sum  of  $19,130.67  and  costs,  and  also  appeal 
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from  the  docket  entry  doii.ying  defendants'  motion 
for  a  new  trial  entered  Jmie  23,  1947. 

Dated  at  Seattle,  Washington,  July  14,  1947. 
C.  E.  HUGHES, 

Attorney  for  all  the 
Defendants, 
1026  Henry  Building, 
Seattle,  Washington. 

Received  a  true  copy,  July  14,  1947. 
JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 
[Endorsed]:     Filed  July  14,  1947.  [88] 


[Title  of  District  Court  and  Cause.] 

ORDER  FIXING  SUPERSEDEAS  BOND 
ON  APPEAL 

This  matter  coming  on  for  hearing  to  fix  the 
amomit  of  supersedeas  bond  of  defendants  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  it  appearing  to  this 
Court  from  the  "Authorization"  filed  herein  by 
the  Honorable  Howard  C.  Speakman,  United  States 
District  Judge  for  the  State  of  Nevada,  before 
whom  the  above  cause  was  tried  at  Seattle,  Wash- 
ington, that  authority  has  been  granted  the  under- 
signed to  approve  the  appeal  bond  and  supersedeas 
bond  on  appeal  of  defendants  the  above  cause  in 
the  total  sum  of  $20,250.00. 

It  is  therefore.  Ordered  and  Adjudged  that  de- 
fendants'  appeal   bond   and   supersedeas   bond   on 
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appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  be  and  it  is  hereby  tixed 
in  the  total  sum  of  $20,250.00. 

One  in  Open  Court  July  14th,  1947. 
ROGER  T.  FOLEY, 
District   Judge. 
Approved  and  presented  by : 

C.  E.  HUGHES, 

Attorney  for  Defendants. 
Approved  by: 

JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney  and 
Attorney  for  Plaintiff. 
[Endorsed] :     Filed  July  14,  1947.  [89] 


[Title  of  District  Court  and  Cause.] 

APPEAL  AND  SUPERSEDEAS  BOND 

Know  All  Men  by  These  Presents: 

That  we,  M.  A.  Wyman  doing  business  as  M.  A. 
Wyman  Lumber  Company  and  M.  A.  Wyman, 
M.  H.  Wyman  and  Edward  Doran  doing  business 
as  The  Wyman  Mill  Company  and  M.  A.  Wyman, 
as  Principals,  and  General  Casualty  Company  of 
America,  as  surety,  acknowledge  ourselves  to  be 
jointly  indebted  to  United  States  of  America,  ap- 
jDcUee  in  the  above  cause,  in  the  sum  of  Twenty 
Thousand  Two  Hundred  Fifty  and  00/100  Dollars 
($20,250.00)  conditioned  that,  whereas,  on  the  1st 
day  of  October,  1946,  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wash- 
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ington,  Northern  Division,  in  a  suit  depending  in 
the  court,  wherein  Paul  A.  Porter,  Administrator, 
Office  of  Price  Administration,  was  plaintiff  and 
M.  A.  Wyman  d/b/a  M.  A.  Wyman  Lumber  Com- 
pany and  M.  A.  Wyman,  M.  H.  Wyman  and  Ed- 
ward Doran  d/b/a  The  Wyman  Mill  Company,  and 
M.  A.  Wyman  were  defendants,  numbered  on  the 
civil  docket  as  1279,  a  judgment  was  rendered 
against  the  said  M.  A.  Wyman  d/b/a  M.  A.  Wyman 
Lumber  Company  and  M.  A.  Wyman,  M.  H.  Wy- 
man and  Edward  Doran  d/b/a  The  Wyman  Mill 
Company,  and  M.  A.  Wyman,  and  whereas  in  said 
suit  so  depending  there  was  entered  by  the  court 
on  June  23,  1947,  a  docket  entry  denying  defend- 
ants' motion  for  a  new  trial,  and  the  United  States 
of  America  having  been  substituted  as  plaintiff  in 
lieu  of  Paul  A.  Porter,  Administrator  Office  of 
Price  Administration,  and  the  said  M.  A.  Wyman 
d/b/a,  M.  A.  Wyman  Lumber  Company  and  M.  A. 
Wyman,  M.  H.  Wyman  and  Edward  Doran  d/b/a 
The  Wyman  Mill  Company  and  M.  A.  Wyman, 
having  filed  in  the  office  of  the  clerk  of  the  said 
district  court  a  notice  of  appeal  to  the  U.  S.  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  both 
in  respect  of  said  judgment  and  said  order  denying 
motion  for  a  new  trial. 

Now,  the  condition  of  the  above  obligation  is 
such  that  if  the  said  M.  A.  Wyman  d/b/a  M.  A. 
Wyman  Lumber  Company  and  M.  A.  Wyman, 
M.  H.  Wyman  and  Edward  Doran  d/b/a  The  Wy- 
man Mill  Company  and  M.  A.  Wyman,  shall  prose- 
cute their  appeal  to  effect  and  satisfy  the  said  judg- 
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ment  in  full  together  with  costs,  interest  and  dam- 
ages for  delay,  if  for  any  reason  the  appeal  is  dis- 
missed, or  if  the  judgment  is  affirmed,  and  satisfy 
in  full  such  modification  of  the  judgment  and  such 
costs,  interest  and  damages  as  the  apjDellate  court 
may  adjudge  and  award,  then  the  above  obligation 
is  void,  else  to  remain  in  full  force  and  effect. 

Dated  at  Seattle,  Washington,  this  14th  day  of 
July,  1947. 

M.  A.  WYMAN  d/b/a 

M.  A.  WYMAN  LUMBER 

COMPANY, 
M.  A.  WYMAN, 
M.  H.  WYMAN  and 
EDWARD  DORAN  d/b/a 
,  THE  WYMAN  MILL 

COMPANY, 
M.  A.  WYMAN. 
By  /s/  C.  E.  HUGHES, 

Their  Attorney. 
[Corporate  Seal] 

GENERAL  CASUALTY 
COMPANY  OF  AMERICA, 
/s/  R.  M.  SULLIVAN, 
Attorney-in-Fact. 
Approved : 

JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 
Approved  this  14th  day  of  July,  1947. 
ROGER  T.  FOLEY, 

United  States  District  Judge. 
[Endorsed] :     Filed  July  14,  1947.  [90] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMITTAL  OF  ORIGINAL 
EXHIBITS  IN  LIEU  OF  COPIES 

On  motion  of  all  the  defendants  above  named, 
and  plaintiff  consenting  thereto,  and  it  api)earing 
to  the  Court  that  due  cause  exists  therefor,  It  Is 
Hereby 

Ordered  and  Adjudged  that  the  Clerk  of  the 
above  entitled  Court  be,  and  he  is,  hereby  directed 
to  include  m  the  record  on  appeal  of  the  above 
matter  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  all  the  originals  of  the  exhibits  ad- 
mitted in  evidence  at  the  trial  of  the  above  cause, 
in  lieu  of  copies  thereof. 

Done  in  Open  Court  July  14th,  1947. 

ROGER  T.  FOLEY, 
District  Judge. 

Presented  by: 

C.  E.  HUGHES, 
Attorney  for  all  the 
Defendants. 

Approved  and  agreed  to: 

JOHN  E.  BELCHER, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  July  14,  1947.  [91] 
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[Title  of  District  Court  and  Clause] 

STATEMENT  OF  POINTS 

The  points  u})on  which  the  defendants  and  ap- 
pellants, M.  A.  Wyman,  M.  A.  Wyman,  doing 
Inisiness  as  M.  A.  Wyman  Lumber  Company,  and 
M.  A.  Wyman,  M.  H.  Wyman  and  Edward  Doran, 
doing  business  as  the  Wyman  Mill  Company,  intend 
to  rely  on  in  this  appeal  are  as  follows: 

1.  The  District  Court  erred  in  permitting  any 
evidence,  over  defendants'  objection,  tending  to 
establish  fraud,  when  none  was  alleged. 

2.  The  District  Court  erred  in  failing  to  dismiss 
the  action  because  the  second  amended  complaint 
served  and  filed  after  the  statute  of  limitations  had 
run,  introduced  a  new  and  different  cause  of  action. 

3.  The  'District  Court  erred  in  denying  defend- 
ants' motion  to  dismiss  this  case  at  the  close  of 
plaintiff's  testimony,  for  failure  of  proof. 

4.  The  District  Court  erred  in  finding  as  a  fact, 
and  concluding  as  a  matter  of  law  that  these  de- 
fendants made  any  sales  of  surfaced  lumber  at 
prices  in  excess  of  the  maximum  prices  fixed  by 
Revised  Maximum  Price  Regulation  26. 

5.  The  District  Court  erred  in  tuiding  as  a  fact, 
and  concluding  [92]  as  a  matter  of  law  that  Gran- 
ite Falls  Planing  Mill,  a  corporation,  was  used  by 
these  defendants  for  the  purpose  of  securing  prices 
in  excess  of  the  prices  permitted  mider  Revised 
Maximum  Price  Regulation  26. 

6.  The  District  Court  erred  in  holding  that  Re- 
vised Maximum  Price  Regulation  26  fixed  the  prices 
for  surfacing  or  planing  lumber. 
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7.  The  District  Coiii't  eri*ed  in  holding  M.  A. 
Wyman  personally  liable  for  any  dereliction  of 
Granite  Falls  Planing  Mill,  a  corporation,  merely 
because  he  was  an  officer  thereof,  especially  where 
said  corporation  is  not  a  party  defendant. 

8.  The  District  Court  erred  in  failing  to  con- 
clude as  a  matter  of  law  that  plaintiff  was  estopped 
to  maintain  the  action,  by  the  course  of  conduct  of 
his  subordinates. 

9.  The  District  Court  erred  in  failing  to  con- 
clude as  a  matter  of  law  that  the  defendants  did 
not  violate  Revised  Maximum  Price  Regulation  26. 

10.  The  District  Court  erred  in  holding  that 
service  on  one  partner  is  service  on  all  the  other 
partners. 

11.  The  District  Court  erred  in  awarding  any 
judgment  against  M.  H.  Wyman  or  Edward  Doran, 
after  they  had  long  since  been  dismissed  from  the 
action  by  formal  order  of  the  Court. 

12.  The  District  Court  erred  in  awarding  a 
judgment  in  favor  of  plaintiff  and  against  these 
defendants,  and  in  failing  to  adjudge  that  the  action 
should  be  dismissed. 

13.  The  District  Coui-t  erred  in  denying  defend- 
ants' motion  for  a  new  trial. 

C.  E.  HUGHES, 

Attorney  for  Defendants. 

Received  a  true  copy  this  16th  day  of  July,  1947. 
/s/  JOHN  E.  BELCHER, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  July  23,  1947.  [93] 
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DESICINATTON  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

Come  HOW  all  the  defendants  above  named,  and 
as  appellants,  submit  the  following-  as  their  desig- 
nations of  record  on  the  appeal  of  the  above  cause 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit: 

1.  Summons  and  comphiint  for  injunction  and 
treble  damages,  and  U.  S.  Marshal's  return 
thereon  (1). 

2.  Motion  to  Quash  Service  of  Summons  and 
Complaint  on  Granite  Falls  Planing  Mill,  a  corpo- 
ration, and  affidavit  in  support  thereof  (5). 

3.  Summons  and  Amended  Complaint  for  in- 
junction and  treble  damages  (7),  and  U.  S.  Mar- 
shal's return  thereon   (14). 

4.  Motion  to  quash  service  of  summons  and 
amended  complaint  on  Granite  Falls  Planing  Mill, 
a  corporation,  and  M.  H.  Wyman,  and  affidavit  in 
support  thereof  (11). 

5.  Motion  to  quash  service  of  summons  and 
amended  complaint  on  Edward  Doran  (16),  and 
affidavit  in  support  thereof  (17). 

6.  Motions  of  all  the  defendants  to  dismiss 
Counts  I  and  II  of  the  Amended  Complaint  (9 
and  20). 

7.  Order  on  motions  of  Granite  Falls  Planing 
]Mill,  a  corporation,  M.  H.  Wyman  and  Edward 
Doran  to  quash  the  service  of  summons  [94]  and 
amended  com])laint  (39). 
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8.  Order  on  defendants'  motion  to  dismiss 
Counts  I  and  II  of  the  amended  complaint   (38). 

9.  Summons  and  Second  Amended  Complaint 
for  injunction  and  treble  damages,  and  U.  S.  Mar- 
shal's return  thereon  (40  and  43). 

10.  Motion  to  quash  service  of  summons  and 
second  amended  complaint  on  M.  H.  Wyman  (45). 

11.  Motion  of  Edward  Doran  to  quash  service  of 
summons  and  second  amended  complaint,  or  to  dis- 
miss (48). 

12.  Motion  of  M.  A.  Wyman  and  M.  H.  Wyman 
to  dismiss  Counts  I  and  II  of  the  second  amended 
complaint  (44). 

13.  Motion  of  Edward  Doran  to  dismiss  Counts 
I  and  II  of  the  Second  Amended  Complaint  (49). 

14.  Order  for  substitution  (52). 

15.  Order  on  Motions  of  M.  H.  Wyman  and 
Edward  Doran  to  quash  service  of  summons  and  sec- 
ond amended  complaint  (61). 

16.  Order  on  defendants'  motions  to  dismiss 
Counts  I  and  II  of  the  second  amended  complaint 
(62). 

17.  Answer  of  M.  A.  Wyman  to  Second  Amended 
Complaint  (65). 

18.  Special  appearance  of  Edward  Doran  (67). 

19.  Stipulation    (95). 

20.  Findings  of  Fact  and  Conclusions  of  Law 
(101). 

21.  Judgment   (102). 

23.  Order  on  Motion  to  Stay  Judgment  (103). 

24.  Amended  motion  and  motion  of  Edward 
Doran  for  new  trial  (105  and  106). 
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25.  Docket  entry  June  23,  1947,  showing  denial 
of  motions  for  new  trial  (116). 

26.  Order  denying  motions  for  new  trial  (117). 

27.  Authorization  (118). 

28.  Order  approving  withdrawal  and  substitu- 
tion of  attorneys  (123).  [95] 

29.  Withdrawal  of  attorneys  for  Edward  Dor  an 
(122). 

30.  Substitution  of  attorneys  for  Edw^ard  Doran 
(121). 

31.  Substitution  of  plaintiff  (126). 

32.  Notice  of  Appeal  by  defendants  (128). 

33.  Order  fixing  supersedeas  bond  on  appeal 
(129). 

34.  Appeal  and  supersedeas  bond  (130). 

35.  Order  for  transmittal  of  original  exhibits  in 
lieu  of  copies  (132). 

36.  Transcript  of  all  the  evidence  and  proceed- 
ings at  the  trial  of  the  above  cause,  including  entire 
Reporter's  transcript  thereof  (136). 

37.  Statement  of  points. 

38.  Designation  of  contents  of  record  on  appeal. 

39.  Clerk's  Certificate. 

C.  E.  HUGHES, 

Attorney  for  All  the 
Defendants. 

Received  a  true  copy  this  16th  day  of  July,  1947. 
JOHN  E.  BELCHER, 

Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  July  23,  1947.  [96] 


\ 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  OF  IT.  S.  DIS- 
TRICT COURT  TO  TRANSCRIPT  OF 
RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  that  the  foregoing  typewrit- 
ten transcript  of  record,  consisting  of  pages  num- 
bered from  1  to  96,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above-entitled  cause  as  is 
required  by  stipulation  of  counsel  filed  and  shown 
herein,  as  the  same  remain  of  record  and  on  file  in 
the  office  of  the  Clerk  of  said  District  Court  at  Se- 
attle, and  that  the  foregoing,  together  with  the  re- 
porter's transcript  of  testimony  and  proceedings 
transmitted  as  a  part  hereof,  together  with  the 
original  exhibits  constitute  the  record  on  appeal 
herein  from  the  judgment  of  said  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington to  the  United  States  Circuit  Court  of  Aj)- 
peals  for  the  Ninth  Circuit. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  the 
appellant  for  preparing  the  record  on  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  wit: 
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Clerk's  fees  for  making  record,  certificate  or 
return : 

9  pages  at  40c $  3.60 

87  pages  at  10c 8.70 

(copies  furnished) 

Appeal  fee  5.00 

Total    $17.30 

I  hereby  certify  that  the  above  amomit  has  been 
paid  to  me  by  the  attorney  for  the  appellants. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  District 
Court  at  Seattle,  in  said  District,  this  31st  day  of 
July,  1947. 

[Seal]  MILLARD  P.  THOMAS, 

Clerk. 

By  /s/  TRUMAN  EGGER, 

Chief  Deputy  Clerk. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  1279 

PAUL  A.  PORTER,  Administrator,  OFFICE  OF 
PRICE  ADMINISTRATION, 

Plaintiff, 

vs. 

M.  A.  WYMAN,  d/b/a  M.  A.  WYMAN  LUM- 
BER COMPANY;  M.  A.  WYMAN,  M.  H. 
WYMAN,  and  EDWARD  DORAN,  d/b/a 
THE  WYMAN  MILL  COMPANY,  and  M.  A. 

WYMAN, 

Defendants. 

TRANSCRIPIION   OF   PROCEEDINGS 
AT   TRIAL 

Before:  The  Honorable  Howard  C.  Speakman, 
District  Judge. 

September  26,   1946. 

Appearances : 

Andrew  H.  Hitchcock,  Esq.,  and  James  W.  Por- 
ter, Esq.,  appearing  for  the  Plaintiff; 

C.  E.  Hughes,  Esq.,  appearing  specially  for  all 
defendants  except  Edward  Doran; 

Raymond  D.  Ogden,  Jr.,  appearing  specially  for 
the  Defendant  Edward  Doran. 

Mr.  Hughes:  If  the  Court  please,  I  think  the 
Court  should  have  a  very  clear  idea  of  what  has 
transpired  in  this  case.  If  your  Honor  will  permit 
me  five  or  ten  minutes,  I  think  I  can  cover  the 
salient  points  that  I  think  may  arise  this  morning. 
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This  action  was  started  in  1945  by  the  O.P.A.  to 
recover  $61,000,  I  believe  is  the  amount  with  which 
they  originally  started  out.  They  made  some  six  or 
eight  defendants  in  the  suit  for  violation  of  Maxi- 
mum Price  Regulation  539.  That  is  a  Servicing 
[3*]  Regulation. 

M.  A.  Wyman  was  the  only  party  defendant  who 
was  served  on  that  case  in  the  original  Complaint. 
I  appeared  for  M.  A.  Wyman  and  moved  to  dismiss 
the  Complaint  on  the  ground  that  it  didn't  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
O.P.A.  evidently  realizing  that  the  Complaint  was 
faulty,  did  nothing  on  that  motion  for  a  period  of 
four  months,  and  in  November,  1945,  it  served  a 
Summons  and  Complaint  on  all  of  the  defendants. 

I  then  appeared  specially  for  M.  H,  Wyman, 
who  is  the  son  of  M.  A.  Wyman,  and  the  Granite 
Falls  Planing  Mill,  and  moved  the  Court  to  quash 
the  service  on  the  ground  that  the  Complaint  was 
not  served  within  the  three  months'  period  as  pro- 
vided by  Rule  15,  local  rule  of  this  court. 

That  law  conforms  with  the  rule  of  the  State  Court 
which  requires  that  the  Complaint  must  be  served 
within  ninety  days  after  it  is  filed  or  the  action  wdll 
be  dismissed  against  the  defendants  not  served. 
That  is  substantially  what  that  rule  provides. 

That  matter  came  on  for  hearing  before  Judge 
Bowen,  and  after  argument  Judge  Bowen  granted 
my  motion  to  quash  the  service  as  to  M.  H.  Wyman 
and  The  Granite  Falls  Planing  Mill,  a  corporation. 
Mr.  [4]  Ogden,  who  is  here,  appeared  for  Edward 


*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcnpt. 
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Doraii,  the  other  defendant,  and  made  a  similar  mo- 
tion, and  the  Conrt  granted  the  motions  and  entered 
an  order  on  those  motions  dismissing, — the  Court 
went  further  than  the  motion  and  dismissed  the 
action  as  to  The  Granite  Falls  Planing-  Mill  and 
M.  H.  Wyman  and  Edward  Doran.  So,  therefore, 
I  concluded  they  were  out. 

Then,  however,  the  O.P.A.  decided  to  serve  a 
Second  Amended  Complaint;  and  they  attached  a 
Summons  to  the  Second  Amended  Complaint  and 
made  the  same  parties  defendant  except  Granite 
Falls  Planing  Mill.  They  left  that  corporation  out 
in  the  Second  Amended  Complaint  but  served  each 
of  the  defendants  with  another  Summons  and  Sec- 
ond Amended  Complaint. 

The  Court:  Are  you  speaking  of  the  Second 
Amended  or  the  Amended  Complaint  •? 

Mr.  Hughes:  The  Second  Amended, — they  also 
did  that  with  the  Amended  Complaint. 

The  Court :     All  right. 

Mr.  Hughes:  Of  course,  I  preserved  my  special 
appearance  throughout.  But  the  Second  Amended 
Complaint  alleged — not  a  violation  of  539,  but  a  vio- 
lation of  Revised  Maximum  Price  Regulation  26. 

Now  I  want  to  state  that  the  Regulations  in  the 
OPA  are  divided  into  two  general  classes.  One  is 
known  [5]  as  a  commodity  regulation  which  regu- 
lates the  price  of  a  commodity.  Such  a  Regula- 
tion would  affect  automobiles,  the  sale  of  lumber. 
Then  Vv^e  have  what  is  known  as  Service  Regulations 
which  cover  prices  to  be  charged  for  services  on 
certain  commodities  such  as  repairing  automobiles, 
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a  laundry,  and  planing  lumber.  That  covers  under 
Service  Regulations  and  that  is  covered  in  this  case 
by  539. 

The  O.P.A.  is  required  to  set  out  the  considera- 
tions prompting,  or  the  reasons  or  considerations 
for  the  enactment  of  a  Regulation.  In  fact,  when 
each  amednment  is  made  to  a  regulation, — and  by 
the  way  there  are  hundreds  and  hundreds  of  amend- 
ments to  these  regulations — 26  and  539.  As  each 
amendment  comes  out  they  are  required  to  set  out 
the  Considerations  of  why  they  would  make  this 
change.  Your  Honor  will  notice  a  violation,  of 
course,  of  539  which  is  a  Service  Regulation  and 
is  entirely  different  from  a  violation  of  26  which 
is  a  Commodity  Regiilation.  It  requires  entirely 
different  proof  and  your  Honor  can  realize  that 
I  think  without  any  argument. 

Anyway,  strange  to  say,  the  Plaintiff  decided  to 
keep  all  of  these  defendants  in  and  seiTe  them  all 
again  with  a  Second  Amended  Complaint  and  a  sum- 
mons alleging  this  violation  of  26.  That  is  the 
first  time  [6]  that  26  has  come  into  the  picture. 
I  appeared  speciallj^  for  M.  A.  Wyman. 

I  may  say,  b}^  the  way,  that  all  three  of  the 
Complaints  alleged  that  this  violation  occurred  be- 
tween July  11,  1944,  and  December  22,  1941— that 
is  about  a  6-months'  period  there.  Now,  the  Emer- 
gency Price  Control  Act  says  that  any  action  of 
this  kind  must  be  commenced  within  one  year  after 
the  last  alleged  violation.  The  Second  Amended 
Complaint  was  not  filed  until  February  27th,  1946. 
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That  is  more  than  two  months  after  the  last  viola- 
tion; in  other  words,  it  was  ontlawed  I  maintain  at 
the  time  the  Second  Amended  Complaint  was  filed. 
Therefore,  I  appeared  s])ecially  for  M.  A.  Wyman 
and  I  have  preserved  his  special  appearance 
thronghont  becanse  the  action  shows  on  its  face 
that  the  Statute  of  Limitations  expired. 

I  also  moved  on  behalf  of  M.  H.  Wyman,  and  a 
similar  motion  was  made  on  behalf  of  Edward 
Doran,  to  dismiss  them  from  the  case  a  second 
time.  The  matter  came  on  for  hearing  and  the  Court 
dismissed  them  as  individuals.  Your  Honor  may 
have  read  the  Order — but  the  Court  inserted  in  the 
Order,  as  to  the  partnership  the  motion  was  denied. 

Now,  I  don't  know  what  the  Court  had  in  mind. 
I  [7]  can't  to  save  my  life  figure  out  why  the  Court 
would  write  that  in  an  Order  after  they  had  been 
dismissed  on  the  prior  complaint.  So  that  the  sit- 
uation now  is  to  my  mind  anomalous  and  I  just 
can't  understand  how  any  judgment  could  possibly 
be  entered  against  M.  H.  Wyman,  and  the  same  ap- 
plies, of  course,  to  Mr.  Doran. 

I  don't  know  how  Counsel  proposes  to  show  that 
M.  A.  Wyman  had  any  connection  with  this.  I  want 
to  state  to  your  Honor  that  I  confidently  believe 
that  he  has  changed  his  cause  of  action  and  there- 
fore, if  that  is  true,  of  course  the  statute  of  limita- 
tions would  ipso  facto,  decide  the  whole  thing  right 
off.  Besides  that — and  I  call  this  to  the  Court's 
attention  now,  because  I  realize  the  case  will  be  tried 
before  your  Honor  without  a  jury  but  I  want  the 
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record  to  be  clear  on  this  question  that  evidence  of 
what  The  Granite  Falls  Planing  Mill  may  have 
done  has  nothing  to  do  with  the  issues  in  this  case; 
that  the  issue  in  this  case  is  very  clear.  They  have 
set  out  M.  A.  Wyman, — another  thing;  I  might  di- 
gress for  a  moment. 

I  thought  at  the  time  the  Granite  Falls  Planing 
Mill  was  dismissed  that  that  would  end  the  suit. 
But  he  has  tried  to  keep  the  same  allegations  into 
a  large  [8]  extent.  Notwithstanding  the  fact  that 
the  Court  has  dismissed  these  other  two  defendants, 
he  still  insists  that  the  "defendants"  did  this.  To 
my  mind  there  is  only  one  defendant  in  the  suit 
in  the  various  capacities,  M.  A.  Wyman  doing  busi- 
ness as  Wyman  Lumber  Company,  and  M,  A.  Wy- 
man's  connection  with  the  Wyman  Mill  Company. 
That  is  the  only  defendant  that  I  can  see  that  is  in 
the  suit  now.  So  any  evidence  pertaining  to  the 
Granite  Falls  Planing  Mill  which  has  been  dismissed 
from  this  suit  I,  of  course,  will  object  to. 

I  just  wanted  the  Court  to  get  a  brief  picture 
of  this. 

The  Court :  Mr.  Hughes,  did  you  raise  this  ques- 
tion of  statute  of  limitations  at  any  time '? 

Mr.  Hughes:     Oh,  yes. 

The  Court :     That  was  before  you  answered  ? 

Mr.  Hughes:  I  raised  it  in  a  way  that  it  was 
a  separate  and  distinct  cause  of  action, — that  the 
second  complaint  was  a  separate  and  distinct  cause 
of  action,  and  that  the  statute  of  limitations  had 
run  against  it. 
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The  Court:  What  was  the  Court's  ruling-  on 
that? 

Mr.  Hughes:  I  don't  know  whether  your  Honor 
read  some  remarks  there, — I  didn't  have  them  tran- 
scribed. The  Office  of  Price  Administration  had 
them  [9]  transcribed.  Your  Honor  read  the  Court's 
decision  there.   It  is  four  or  five  pages, — very  short. 

The  Court :     Do  you  have  a  copy  of  it  there  1 

Mr.  Hughes :  Yes,  your  Honor.  The  O.P.A.  had 
it  transcribed,  and  I  think  it  gives  the  Court  some 
idea. 

The  Court :     How  did  you  raise  this,  Mr.  Hughes  ? 

Mr.  Hitchcock:     By  a  motion  to  dismiss. 

Mr.  Hughes:     By  a  motion  to  dismiss.  [10] 

The  Court:  Your  original  complaint  had  four 
counts. 

Mr.  Hitchcock:  Yes.  Two  of  those  involved 
trucking  charges.  Mr.  Hughes  satisfied  me  that 
there  was  no  merit  in  the  trucking  charges  so  those 
were  voluntarily  dismissed ;  they  are  out. 

The  Court:  So  there  were  two  for  trucking 
charges  ? 

Mr.  Hitchcock:     That  is  correct. 

The  Court:     What  were  the  other  two  for? 

Mr.  Hitchcock:  For  violation  of  Maximum 
Price  Regulation  539,  one  for  injunction  and  one 
for  treble  damages. 

The  Court:  When  did  you  charge  that  viola- 
tion in  your  original  Complaint  f 

Mr.  Hitchcock:  I  charged  it  between  the  dates 
of  [16]  July  11,  1944,  and  December  22,  1944— 
the  dates  of  the  occurrences. 
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The  Court:     In  the  original  Complaint? 

Mr.  Hitchcock:     Yes,  sir.  [17] 

The  Court:  You  claim,  then,  that  M.  A.  Wyman 
used  these  companies  through  which  he  manipu- 
lated to  raise  these  prices? 

Mr.  Hitchcock:     That  is  true. 

The  Court:  The  Court  can  always  look  through 
the  cor})orate  veil. 

Mr.  Hitchcock:  I  wanted  to  place  that  before 
your  Honor  for  your  consideration  of  the  evidence. 

I  do  believe  that  I  should  be  entitled  to  place 
that  before  you  for  your  consideration.  I  think  that 
is  something  that  is  necessary  for  the  trial  of  this 
case  and  I  think  that  it  has  been  alleged  suffi- 
ciently within  the  transactions  we  have  set  out  from 
the  beginning  and  also  in  the  Second  Amended 
Complaint. 

Mr.  Hughes:  I  think  your  Honor  clearly  sees, 
[31]  now,  that  he  proposes  to  amend  his  complaint 
again  by  showing  fraud  or  evasion.  I  don't  know 
where  this  thing  will  end  up.  But  it  is  very  clear 
that  he  says  now  that  he  proposes  to  show  fraud 
or  evasion.  I  certainly  can't  conceive  of  such  evi- 
dence going  in.  And  that  is  what  I  wanted  him  to 
state  in  the  first  place, — just  what  he  expected  to 
prove,  which  would  show  very  clearly  that  this  is 
a  new  cause  of  action  that  he  will  attempt  to  prove. 

Your  Honor  asked  a  very  pertinent  question 
here  a  moment  ago  about  the  Granite  Falls  Plan- 
ing Mill.  I  can  tell  you  why  he  has  proceeded  as 
he  has, — ^because  the  Granite  Falls  Planing  Mill, 
as  alleged  in  the  first  complaint,  was  the  only  one 
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of  the  defendants  who  did  any  planing.    The  others 
did  no  planing-,  performed  no  services. 

Now,  when  the  Granite  Falls  Planing  Mill  was 
dismissed,  instead  of  him  going  home  like  a  good 
boy  and  giving  up,  he  didn't  do  it.  He  said,  ''I  am 
going  to  proceed  against  M.  A.  Wyman." 

If  he  had  set  up  what  he  now  claims  he  is  going 
to  try  to  prove, — namely  fraud  or  evasion — the 
Court  would  have  thrown  him  out  of  court  just  as 
soon  as  it  was  called  to  his  attention.  But  he  pro- 
poses to  come  in,  so  to  speak,  by  the  back  door,  and 
try  to  show  [32]  through  a  further  amendment  that 
there  was  fraud  committed  here.  I  think  it  is  very 
clear  that  he  has  changed  his  cause  of  action. 

Our  Supreme  Court  laid  down  the  rule  on  that 
question  of  change  of  the  cause  of  action  as  early 
as  158  U.  S.  It  is  in  the  Union  Pacific  Railway 
vs.  Wilier,  156  U.  S.  285. 

The  Court:     Is  that  under  15  (c)  ? 

Mr.  Hughes:  15  (c)  wasn't  passed  then.  But  the 
court  lays  down  a  rule  and  it  has  been  cited  since 
15  (c)  has  gone  into  effect  that  this  is  the  law  to- 
day,— that  you  can't  change  a  cause  of  action. 

Now  the  question  is  ''What  is  a  change  of  cause 
of  action" — that  is  the  only  thing  involved  here. 
What  amounts  to  a  change  of  cause  of  action?  [33] 

The  Court :  All  right.  Now,  the  pleading,  the 
Complaint,  the  allegations,  are  not  for  the  purpose 
of  getting  the  man  in  court  and  after  he  is  in  there, 
springing  something  new  on  him, — springing  a  trap 
on  him.  The  function  of  a  Complaint  is  to  in  gen- 
eral language  be  specific  and  notify  the  defendant  of 
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what  he  is  charged  witJi  so  that  he  can  come  into 
Court  and  defend.  It  is  not  for  the  purpose  of  mak- 
ing one  broad  statement  and  getting  him  into  court 
and  then  proving  something  on  him  that  he  never 
heard  of  or  thought  of  before.  Now,  if  your  plead- 
ings are  specific  enough  to  permit  you  to  prove  this, 
the  Court  will  [40]  permit  you  to  i)rove  it.  There 
isn't  any  question  but  what  your  theory  of  the  evi- 
dence is  admissible  if  the  pleadings  justify  it. 

This  thing  of  filing  a  Mother  Hubbard  pleading, 
and  then  coming  in  and  proving  anything  that  is  in 
the  mind  of  the  plaintiff,  that  shall  not  be  tolerated 
by  the  courts  because  that  is  resorting  to  trickery 
and  the  courts  are  not  established  for  that  purpose. 

Mr.  Hitchcock:     A  violation  of  26,  which  this  is. 

The  Court:  where  you  say  they  made  nu- 
merous sales  to  persons  at  prices  in  excess  of  the 
maximum  price.  Nov/,  that  alone  means  that  it 
simply  went  out  and  sold  for  more  than  the  maxi- 
mum price.  It  doesn't  say  that  he  did  it  by  a  straw 
man  built  over  here  or  that  he  did  it  hy  fraud  or 
anything  of  the  kind.  You  just  say  that  he  went 
out  and  sold  it.     [42] 

The  Court:  I  have  been  going  over  this  file 
and  attempting  to  learn  what  has  taken  place  in 
this  case  in  the  past.  The  reporter  was  kind  enough 
to  read  to  me  the  arguments  on  these  motions  of  the 
defendants — the  motion  to  dismiss  the  Second 
Amended  Complaint  and  also  the  motion  to  make 
more  definite  and  certain. 

I  noti(?cd  that  the  Court  just  denied  your  motion 
to  make   more   definite   and   certain,   Mr.   Hughes. 
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Now,  I  want  to  ask  3^011,  Mr.  Hughes,  did  you  know 
before  today  that  the  plaintiff  intended  to  and 
would  offer  to  this  court  evidence  as  to  the  part 
that  the  Granite  Falls  Planing  Mill  played  in  this 
matter  as  they  now  contend;  did  you  know  about 
that  before  today?  I  mean  by  that,  did  you  know^ 
that  they  would  offer  proof  on  that  before  today'? 

Mr.  Hughes:  Well,  your  Honor,  I  had  no  way 
of  knowing  positively.  I  have  been  trying  to  wrack 
my  mind  how  he  is  going  to  prove  this  case;  I  do 
yet.  [49]  And  I  don't  know  right  now  how  he 
intends  to  prove  the  case. 

The  Court:  Have  you  seen  this  Statement  of 
Facts  or  "Order  of  Proof"  he  has  it  titled?  Have 
you  seen  that  % 

Mr.  Hughes:  I  just  read  it,  yes,  your  Honor.  I 
have  just  read  it.  It  w^as  just  handed  to  me  this 
morning. 

The  Court:  Well,  as  I  understand,  Mr.  Hughes, 
that  the  plaintiff  in  this  case  will  offer  to  shovv'  that 
the  Wymans  and  Mr.  Doran,  I  believe  his  name  is, 
created  this  planing  mill — the  Granite  Falls  Planing 
Mill — ^had  that  corporation  created  and  that  was  a 
dummy  corporation,  where  they  had  this  planing 
done,  and  that  by  so  doing  they  could  raise  the  price 
of  lumber ;  and  they  will  show  that  to  show  that  they 
violated  that  part  of  26  which  prohibits  that  certain 
maneuvering  on  the  part  of  lumbermen.  Did  you 
know  before  today  that  they  would  offer  that? 

Mr.  Hughes:  No,  your  Honor,  I  didn't  know. 
As  I  say,  I  have  never  known  just  exactly  how  he 
is  going  to  prove  his  case.  I  don't  know  even  now 
how  he  hopes  to  prove  it. 
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If  I  may  state  this:  So  far  as  the  cori3oration  is 
concerned,  the  corporation  was  organized  in  Jan- 
uary, [50]  1944.  There  was  no  inhil)ition  in  any 
Regulation  preventing  a  person  owning  a  mill  at 
that  time  from  operating  as  the^y  did  operate  later. 
So  the  corporation  was  organized  at  least  three 
months  I  would  say,  before — at  least  two  months 
before  any  regulation  on  this  planing  of  lumber  was 
adopted.  The  first  regulation  was  Supplementary 
Order  Number  27  to  MPR-1 65.  Now,  all  services 
were  governed  by  165  at  all  times.  In  April,  1944, 
an  Order  called  Supplemental  Order  Number  27 
came  out 

The  Court:  Pardon  me,  Mr.  Hughes.  I  am 
sorry  to  interrupt  you.     Let's  don't  argue  that. 

The  thing  I  want  to  know  is  this:  The  Second 
Amended  Complaint  charges  you  with  the  sale  of 
lumber  beyond  the  ceiling  price — in  excess  of  the 
ceiling  price.  It  doesn't  say  how  you  did  it,  it 
doesn't  indicate  how  you  did  it. 

Now,  are  you  caught  by  surprise  or  are  you  not 
when  they  offer  to  prove  that  your  clients  manipu- 
lated this  thing  through  the  Granite  Falls  Planing 
Mill  and  thereby  raised  the  price  of  lumber? 

Mr.  Hughes:  Well,  I  will  say  this,  your  Honor: 
The  last  day  or  two  I  have  been  trying  to  figure  out 
how  they  were  going  to  prove  it. 

The  Court:  Did  they  ever  tell  you  how  the}^ 
w^ere  [51]  going  to  prove  it? 

Mr.  Hughes:  No,  that  was  never  gone  into — 
how  they  were  going  to  prove  it. 

The  Court:     I   see  nothing  in  this  record  that 
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indicates  that  you  were  informed  by  any  of  the 
record.  You  came  in  and  asked  them  to  make  that 
more  definite  and  certain.  Judge  Bowen  denied 
that  promptly  and  gave  you  your  right  of  discov- 
ery— that  you  could  pursue  that.  If  you  were 
caught  by  surprise — if  you  didn't  know  that  that 
was  to  be  their  method  of  proof,  this  Court  w411  not 
permit  them  to  prove  it.  In  other  w^ords,  if  by  this 
overall  complaint  they  have  got  you  in  here  and  you 
didn't  know  what  the  cause  w^as,  and  if  you  would 
have  filed  a  diiferent  Answer  in  this  action  had  you 
known  that,  the  Court  will  not  permit  them  to  do  it. 

Now,  if  you  had  of  known  that,  would  you  have 
filed  a  different  answer  from  that  which  you  did 
file? 

Mr.  Hughes :  Why,  I  think  I  would,  your  Honor. 
I  would  have  to  think  it  over,  but  I  don't  see  how 
I  could  get  by  with  the  answer  I  filed  in  the  case 
and  meet  such  a  charge.     [52] 


EDWARD  DORAN 

called  as  a  witness  on  behalf  of  the  Plaintiff,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Hitchcock: 

Q.     Your  name  is  Edward  Doran? 

A.     That  is  correct. 

Q.     You  are  one  of  the  defendants  in  this  suit? 

A.     I  suppose. 
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Q.     What  is  your  occupation'? 

A.     Mill  superintendent. 

Q.     What  is  your  present  address? 

A.     Darlington,   Washington. 

Q.  What  was  your  address  at  the  time  you  were 
served  with  [61]  a  Summons  in  this  case? 

A.  Do  you  mean  the  first  Summons — or  w^hat 
you  served  on  me  day  before  3^esterday? 

Q.     The  first  Summons. 

A.     I  imagine  it  was  Granite  Falls. 

Q.  How  long  have  you  been  connected  with  the 
lumber  industry? 

A.     Approximately  thirty-five  years. 

Q.  How  long  have  you  known  M.  A.  Wyman,  the 
defendant  in  this  suit? 

A.     I  would  say  in  the  neighborhood  of  five  years. 

Q.  With  reference  to  from  July  11,  1944,  to  and 
including  December  2,  1944,  did  you  have  any  busi- 
ness connection  with  M.  A.  Wyman  at  that  time? 

A.     I  was  just  the  superintendent  of  the  mill. 

Q.     Were  you  connected  with  M.  A.  Wyman? 

A.     Well,  I  was,  yes. 

Q.  Do  you  know  of  your  own  knowledge  that 
the  M.  A.  Wyman  named  in  this  case  as  being  the 
owner  of  the  M.  A.  Wyman  Lumber  Company,  w^as 
the  owner  of  the  M.  A.  Wyman  Lumber  Company 
at  that  time?  A.     That  is  right. 

Q.  Was  he  also  the  same  person  Avho  was  named 
as  copartner  in  the  Wyman  Mill  Company  at  that 
time?  A.     That  is  correct.     [62] 

Q.  Were  you  a  partner  also  in  the  AVyman  Mill 
Company  at  that  time?  A.     I  was. 
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Q.     You  were  also  a  superinteiideut "? 

A.     That  is  right. 

Q.     What  were  your  duties  % 

A.  My  duties  were  to  buy  the  logs  for  the  mill 
and  supervise  the  operation  of  the  Mill,  and  hire 
the  men. 

Q.     Where  was  the  mill  located? 

A.     In  Granite  Falls,  Washington. 

Q.  Prior  to  this  time,  how  long  had  you  been 
working  for  M.  A.  Wyman? 

A.     Prior  to  the  first  summons,  do  you  mean? 

Q.     No ;  prior  to  July  11,  1944. 

A.  Well,  I  imagine  approximately  two  and  a 
half  years. 

Q.    In  the  same  capacity? 

A.     That  is  right. 

Q.     In  the  same  location? 

A.     That  is  right. 

Q.  Were  you  also  at  that  time  a  stockholder  in 
the  Granite  Falls  Planing  Mill? 

A.     I  imagine  I  was. 

Q.     Well,  were  you?  A.     Yes. 

Mr.  Hughes:     At  what  time  was  this?     [63] 

Mr.  Hitchcock:  Between  July  to  December, 
1944. 

Mr.  Hughes:  I  am  going  to  object  to  that,  if  the 
Court  please — any  evidence  bringing  in  the  Granite 
Falls  Planinsr  Mill — for  the  reason  that  the  Granite 
Falls  Planing  Mill  has  been  dismissed  from  this 
action  and  it  has  nothing  to  do  with  the  issues  in 
this  case  what  Granite  Falls  Planing  Mill  did  or 
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its  organization  or  its  operation  or  anything  per- 
taining to  it  becanse  there  is  nothing  alleged  in  the 
Complaint;  there  is  nothing  alleged  in  any  of  the 
pleadings  to  show  that  Granite  Falls  had  any  con- 
nection with  any  violation  of  26.  I  therefore  object 
to  it. 

The  Court:     Overruled. 

Q.  (By  Mr.  Hitchcock):  Were  you  a  stock- 
holder in  the  Granite  Falls  Planing  Mill  *? 

A.     I  was. 

Q.     During  this  period  referred  to"?  j 

A.     That  is  right. 

Q.  Did  you  have  any  other  connection  with  that 
compan}^  during  this  period? 

A.     Well,  I  was  a  partner  in  the  Mill.  | 

Q.     I  mean  the  Granite  Falls  Planing  Mill.         | 

Mr.  Hughes:  If  your  Honor  please,  I  wdsh  it 
understood  that  my  objection  goes  to  all  of  this 
testimony  pertaining  to  the  Granite  Falls  Planing 
Mill. 

The  Court:     It  may  be  so  understood.     [65] 

Q.  Will  you  describe  to  the  Court  the  exact 
procedure  involved  during  this  period  July  to 
December  in  producing  say,  a  rough  dimension 
plank  in  the  Wyman  Mill ;  just  describe  how^  that 
lumber  was  produced. 

A.  I  could  describe  the  manufacturing  part  of 
it.     Is  that  what  you  want  me  to  do? 

Q.     Yes. 

A.  Well,  first  orders  came  in  for  the  Wyman 
Mill  Company.     They  came  in  in  the  rough.     Then 
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we  would  get  that  order  in  the  rough.     Then  we 
would  get  orders  from  the  customer  that  wanted 
lumber  to  the  Granite  Falls  Planing  Mill  authoriz- 
ing us  to  go  ahead  and  resurface  and  plane  and  saw 
and  remark  and  grade  and  load  the  lumber. 
The  Court:     Will  you  state  that  again  please? 
The  Witness:     Our  orders   came  from   the   cus- 
tomer to  the  Granite  Falls  Planing  Mill  authorizing 
us  how  to  remanufacture  that  lumber,  how  to  sur- 
face that  lumber,  whether  we  should  re-saw  it  or 
plane  it,  mark  it,  grade  it,  and  load  it  on  cars. 

The  Court:  That  was  from  the  buyer  you  got 
that  request"? 

The  Witness :     That  is  right. 
The   Court:     What   lumber  would   he   have   you 
plane  and  saw  and  mark  and  so  forth'? 

The  Witness:  Well,  the  order  would  come  to 
our  [68]  mill  and  we  would  have  it  in  the  rough. 
Then  we  would  not  put  that  through  the  planer 
until  such  time  as  we  got  orders  from  the  customer 
instructing  us  what  to  do  with  that  lumber. 

The  Court:  You  are  speaking  of  the  Granite 
Falls  Planing  Mill? 

The  Witness:     That  is  right. 
The  Court:     The  order  would  come  there? 
The  Witness:     Yes. 

The  Court:  You  would  have  the  rough  lumber 
there,  is  that  right? 

The  Witness:     That  is  right. 
The  Court:     You  understand  that  I  don't  know 
anything  about  lumber.     In  my  country  the   only 
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thing  that  grows  higher  than  an  ordinary   man's 
knee  is  a  cactus,  so  I  don't  know  anything  about 
himber.     Go  ahead. 

Q.  (By  Mr.  Hitchcock) :  Who  produced  this 
rough  himber  you  are  speaking  about;  wasn't  that 
the  Wyman  Mill  Company? 

A.  Wyman  Milll  Company  produced  some  of  it 
and  we  bought  a  tremendous  lot  of  lumber.  We 
bought  from  a  large  number  of  mills  throughout  the 
war  that  had  no  planers,  and  we  planed  it  and  sold 
it  on  the  market. 

Q.  But  a  large  proportion  of  it  during  the 
period  we  are  [69]  talking  about  was  produced  in 
the  Wyman  Mill,  is  that  correct? 

A.  I  wouldn't  say  that,  Mr.  Hitchcock;  not  a 
large  proportion  of  it.  We  bought  a  tremendous 
lot  of  lumber  from  small  gypo  mills  on  the  outside. 

Q.  Did  you  have  any  supervision  or  anything  to 
do  with  the  invoicing  on  this? 

A.     Not  at  all,  Mr.  Hitchcock. 

Q.  Do  you  know  of  your  own  knowledge  who 
handled  the  invoicing?  A.     M,  H.  Wyman. 

Q.     On  both  operations?  A.     Yes. 

Q.  That  is  on  the  Granite  Falls  Planing  Mill 
and  also  on  the 

A.  I  took  my  orders  from  M.  H.  Wyman  on 
both  of  them. 

Q.  M.  H.  at  that  time  was  a  partner  in  the 
Wyman  Mill  and  also — do  you  know  whether  or  not 
he  owned  stock  in  the  Granite  Falls  Planing  Mill? 
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A.  I  don't  think  M.  H.  at  that  time  had  any 
interest  in  the  Wyman  Mill.  I  think  it  was  in  the 
planing  mill,  I  am  quite  sure.  I  am  quite  sure  that 
is  the  way  it  was.  I  was  always  mider  that  im- 
pression but  I  was  just  hired  on  a  salary. 

Q.     You  don't  know,  though,  do  you*? 

A.     No,  I  would  say  I  don't  know. 

Q.  Do  you  know  who  handled  the  shipment  of 
these  shipments  from  the  Granite  Falls  of  the  sur- 
faced lumber  1 

A.  All  of  the  tallies  were  sent  to  our  main  office, 
Mr.  Hitchcock;  all  of  the  shipments  and  invoices 
were  made  from  there. 

The  Court:  Did  I  understand  you  to  say  that 
3^ou  were  a  partner  in  the  Wyman  Mill  Company*? 

The  Witness:  I  was  a  partner  in  this  way:  I 
was  hired  on  a  salary  and  I  participated  in  the 
company.  We  never  made  any  money.  We  took  a 
mill  over  and  it  was  in  terrible  shape,  and  we  put 
the  money  back  into  the  mill. 

The  Court:  Was  that  during  July  to  December, 
1944? 

The  Witness:     Yes,  it  was. 

Q.  (By  Mr.  Hitchcock):  What  company 
handled  the  shipments  if  you  know? 

A.     Northern  Pacific? 

Q.     Where  was  the  shipping  point? 

A.     Snohomish. 

Mr.  Hitchcock:     That  is  all. 
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Cross-Examination 

(Letter  marked  Defendants'  Exhibit  A-1  for 
Identification.) 

By  Mr.  Hughes: 

Q.  Mr.  Doran,  handing  you  Defendants'  Exhibit 
A-1,  is  [73]  that  typical  of  the  instructions  you  got 
from  all  of  your  buyers — from  all  of  your  cus- 
tomers who  wanted  the  Granite  Falls  planing  mill 
to  plane  lumber? 

A.  Yes.  All  orders  coming  to  the  Granite  Falls 
Lumber  Company  came  like  this.  That  is  all  I 
know. 

Mr.  Hughes:  I  will  offer  Exhibit  A-1  in  evi- 
dence. 

Mr.  Hitchcock:     No  objection. 

The  Court:     It  may  be  received. 

(Defendants'   Exhibit  A-1   received   in  evi- 
dence.) 


i 
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DEFENDANS'  EXHIBIT  A-1 

Letterhead  of  Central  Lumber  Sales  Company 

November  7,  1944 
Granite  Falls  Planing  Mill,  Inc. 
Box  237 
Granite  Falls,  Washington 

Gentlemen : 

The  M.  A.  W3rman  Lumber  Company  will  deliver 
to  you  shortly  for  our  account,  a  car  of  Rough  Green 
Fir  and  Hemlock,  which  we  wish  to  be  handled  as 
follows : 

1.  All  2"  and  4"  stock  to  be  S4S. 

2.  3x12 's  to  be  left  rough. 

3.  Send  invoice  to  us  for  your  services,  which 
will  be  ceiling  per  MPR  539,  for  milling,  grading, 
tallying,  loading,  etc.  Your  invoice  to  be  paid  upon 
receipt  of  same  and  is  not  subject  to  cash  discount. 
(Represents  labor  only). 

3.  Ship  car  to  C.  L.  Geer  Lumber  and  Coal 
Company,  Diller,  Nebraska.    Route  via  CB&Q. 

4.  Show  M.  A.  Wyman  Lumber  Company  as 
shippers  and  send  B/L  to  them.    Load  in  box  car. 

Very  truly  yours, 

CENTRAL  LUMBER  SALES 
COMPANY, 
TMPgp  T.  M.  PIMLOTT. 

cciMAW 

Admitted  Sept.  26,  1946. 
Mr.  Hughes:     That  is  all. 
(Witness  excused.) 
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Mr.  Porter:     I  would  like  to  call  Mr.  Johnstone. 

Mr.  Hughes :  Mr.  Hitchcock — if  your  Honor  has 
ruled  that  this  evidence  is  admissible,  as  far  as  the 
Granite  Falls  Planing  Mill,  and  if  your  Honor  is 
going  to  permit  the  Plaintiff  to  show  facts  outside — 
what  I  consider  outside  of  the  issues  in  this  case — 
I  want  to  save  all  of  the  time  that  is  possible,  not 
only  of  the  Court  but  of  the  witnesses,  too.  I  am 
willing  at  this  time  to  stipulate  some  facts,  in  order 
to  save  time,  with  the  understanding  that  I  am 
objecting  [74]  to  that  part  of  the  testimony. 

The  Court:  Mr.  Hughes,  the  Court  really  hasn't 
ruled  on  anything.  We  did  a  lot  of  talking  here  and 
I  told  the  Plaintiff  to  proceed.  I  take  it  that  you 
have  the  right  to  make  any  objection  to  any  of  this 
evidence  tliat  you  see  fit  and  the  Court  does  not 
mean  to  say  that  the  Court  will  admit  all  that  they 
propose. 

You  have  a  right  to  make  any  record  you  see  fit 
and  maybe  the  Court  will  agree  with  you  on  some  of 
it.  I  didn't  mean  by  that  to  preclude  you  from  mak- 
ing any  record  of  any  objection  that  you  see  fit. 

Mr.  Hitchcock :  We  have  a  stipulation  prepared, 
if  the  Court  please,  which  embodies  that  fact.  It 
will  save  a  great  deal  of  time.  This  question,  for 
example,  of  the  formation  of  the  corporation  of 
which  I  have  certified  copies  we  will  have  to  intro- 
duce and  things  of  that  type. 

^J^he  Court:     You  will  stipulate  to  that? 

Mr.  Hughes:  I  will  stipulate  to  any  fact,  your 
Honor.    I  don't  want  to  delay  this  or  put  the  plain- 


United  States  of  America  121 

tiff  to  any  iiiineccssary  work  but,  as  I  told  him,  I 
felt  that  this  evidence  was  entirely  inadmissible. 
However,  if  the  Court  permitted  it  to  go  in,  I  didn  't 
want  to  delay  the  trial  and  wanted  the  Court  to 
understand  that  [75]  I  am  stipulating  with  the 
understanding  that  we  object  to  the  admissibility  of 
it  upon  the  grounds  that  I  have  stated  that  it  is 
not  within  the  issues ;  that  he  has  changed  his  cause 
of  action  and  now  seeks  to  lay  the  foundation  at 
least  for  fraud  or  deceit  or  evasion — I  don't  care 
Avhat  you  call  it — and  that  by  doing  so  he  has 
entirely  changed  the  cause  of  action. 

My  objection,  of  course,  goes  to  that  line  of 
testimony. 

Mr.  Ogden :  If  your  Honor  please,  for  the  pur- 
pose of  the  record  I  would  like  to  have  the  record 
show  that  the  same  objections  that  Mr.  Hughes  has 
made  for  Mr.  Wyman  also  run  for  Mr.  Doran,  and 
in  that  way  it  won't  be  necessary  to  make  two 
objections  to  each  ruling. 

The  Court:  Very  well.  The  record  may  show 
that  each  objection  made  by  Mr.  Hughes  on  behalf 
of  M.  H.  Wyman  is  also  made  by  Mr.  Ogden  on 
behalf  of  Edward  Doran.  The  record  may  show 
the  same  ruling. 

Mr.  Hughes,  I  may  further  make  myself  clear. 
Remember,  Judge  Bowen  said  to  you  that  he  would 
reconsider  this  matter  when  the  evidence  was  in.  I 
am  trying  to  follow^  the  procedure  that  he  laid  out. 
So  I  might  say  that  I  will  exercise  that  same  right. 
So  just  because  the  evidence  goes  in  doesn't  mean 
that  [76]  they  are  successful  in  the  matter. 
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Mr.  Hitchcock:  We  understand  that,  if  your 
Honor  please. 

The  Court:  Mr.  Hughes,  I  understand  that  you 
contend  that  no  evidence  pertaining  to  the  Granite 
Falls  Milling  Company  is  admissible. 

Mr.  Hughes:     That  is  right,  your  Honor. 

The  Court:     You  object  to  if? 

Mr.  Hughes:  I  object  to  it  and  I  object  to  any 
evidence  that  tends  or  seeks  to  hold  M.  H.  Wyman — 
and  I  presume  the  same  applies  to  Mr.  Doran — 
because  they  were  dismissed  from  this  case. 

The  Court:  And  that  by  this  stipulation  you 
do  not  waive  that  right? 

Mr.  Hughes:     That  is  right. 

The  Court:     I  see;  all  right. 

Mr.  Hitchcock :     I  will  call  Mr.  Rothtield. 


JOSEPH  ROTHFIELD, 
a  witness  called  on  behalf  of  Plaintiff,  having  been 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Hitchcock: 
Q.     State  your  name. 
A.     Joseph  Rothfield. 
Q.     What  is  your  address? 

A.     13749    8th    Avenue    Southwest,    Seattle    66, 
Washington. 

Q.     What  is  your  occupation,  Mr.  Rothfield? 
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A.  Investigator  and  Commodity  Supervisor, 
Field  Station,  Seattle,  for  the  Regional  Lumber 
Enforcement  Unit. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  March,   1945. 

Q.     What  are  your  duties'? 

A.     To  investigate  lumber  cases. 

Q.  How  long  have  you  been  connected  with  the 
lumber  industry? 

A.     Over  seventeen  years.  [78] 

Q.  In  the  course  of  your  duties,  have  you  had 
occasion  to  examine  any  transactions  relative  to 
the  defendants  or  any  of  them? 

A.     I  have. 

Q.     Do  you  know  M.  A.  Wyman? 

A.     I  do. 

Q.     That  is  through  your  investigations? 

A.     Through  the  investigation,  yes. 

Q.  Do  you  know  of  your  knowledge  that  the 
M.  A.  Wyman  named  as  M.  A.  Wyman  Lumber 
Company  is  the  same  person  and  the  M.  A.  Wyman 
named  as  M.  A.  Wyman  in  the  Wyman  Mill  Com- 
pany? A.     I  do. 

Mr.  Hughes:     We  admit  that. 

Mr.  Hitchcock:  I  believe  that  is  all  admitted. 
I  can  dispense  with  that. 

Q.  (By  Mr.  Hitchcock)  :  Mr.  Rothfield,  are 
you  generally  familiar  with  the  Revised  Maximum 
Price  Regulation  26?  A.     I  am. 

Q.  What  species  of  lumber  does  this  regulation 
cover  ? 
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A.     Douglas  fir  and  other  West  Coast  products. 

Q.  Was  this  regulation  in  force  between  July 
and  December,  1944?  [79]  A.     It  was. 

Q.  Do  you  know  whether  or  not  it  establishes 
maximum  prices  for  surfacing  lumber? 

A.     It  does. 

Q.  Do  you  know  what  the  surfacing  charges 
under  this  regulation  are  for  the  type  of  lumber 
involved  in  this  case?  A.     I  do. 

Q.  What  are  those  surfacing  charges  per  thou- 
sand feet  board  measure? 

Mr.  Hughes:  Just  a  minute.  This  is  not  an 
action,  if  the  Court  please,  for  surfacing  lumber. 
This  is  an  action  under  26  to  recover  the  price  over- 
charge on  the  sale  of  lumber — not  servicing  of  the 
lumber.  I  don't  see  the  materiality  of  the  witness 
stating  the  charges  for  servicing  lumber.  I  think 
we  are  complicating  the  issues  in  this  case.  The 
only  issue  in  this  case  is  whether  or  not  M.  A. 
Wyman  has  charged  over  ceiling  prices  fixed  by 
RMPR  26.  Now,  the  regulations  for  surfacing 
lumber  is  covered  by  539.  I  don't  see  the  mate- 
riality and  I  object  to  it. 

Mr.  Hitchcock:  If  the  Court  please,  I  think 
the  witness  has  testified  that  he  knew  that  the 
prices  for  surfacing  lumber  were  covered  by 
EMPR  26.  [80]  If  the  Court  wishes  more  elabora- 
tion, I  might  have  the  witness  explain  how  that  is 
done. 

The  Court:     How  what  is  done? 
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Mr.  Hitchcock:  How  the  charges  are  computed 
under  26  for  surfacing  lumber. 

I  can  do  that  a  little  later  on. 

Mr.  Hughes:  I  would  like  to  do  that  because 
I  am  all  wrong  if  26  fixes  any  prices  for  surfacing 
lumber  or  servicing  lumber.  It  is  purely  a  com- 
modity regulation,  regulating  the  price  at  which 
the  commodity  shall  be  sold — either  the  rough 
green  or  the  finished;  but  at  no  place  does  it  fix 
the  price  for  servicing. 

The  Court:  It  will  probably  be  enlightening  to 
both  Mr,  Hughes  and  myself. 

Q.  (By  Mr.  Hitchcock):  Mr.  Rothfield,  will 
you  explain  to  the  Court  in  detail  just  how  the  price 
for  surfacing  lumber  is  computed  under  the  pro- 
visions of  EMPR  26  <? 

Mr.  Hughes:  I  object  to  the  form  of  that  ques- 
tion. I  would  like  to  ask  the  witness  on  a  pre- 
liminary examination  here  to  determine  concern- 
ing 26. 

Q.  (By  Mr.  Hughes)  :  You  refer  to  Table  2  of 
26,  do  you  not,  as  fixing  the  price  1  [81] 

A.     For  dimension  lumber,  yes. 

Q.  And  you  say  under  Table  2  of  RMPR  26,  it 
fixes  the  price  for  surfacing  lumber? 

A.  That  is  right.  And  if  the  lumber  is  shipped 
in  the  rough,  at  the  end  of  the  table  it  says  ''deduct 
11/2." 

Q.  Show  me  in  26  where  it  fixes  the  price  for 
surfacing  lumber. 

A.  Table  2.  It  says,  "Dimension  Number  1 
green,  S-4-S  American  Lumber  Standards." 
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The  Court:     What  does  that  mean  "S-4-S"? 

The  Witness:  That  means  surfaced  four  sides, 
your  Honor. 

"And  if  the  lumber  is  shipped  in  the  rough  form 
deduct  for  rough  $1.50."  In  other  words,  if  a  piece 
of  2  by  4  10- foot  is  shipped  S-4-S,  which  means  sur- 
faced four  sides,  the  price  is  $33.00.  As  an  example, 
if  it  is  shipped  in  the  rough  form,  it  is  $31.50. 

Q.  (By  Mr.  Hughes)  :  In  other  words,  that 
fixes  a  price  for  the  sale  of  surfaced  lumber  and 
also. the  price  for  the  sale  of  rough  lumber? 

A.     That  is  right. 

Q.  But  it  nowhere  in  there  fixes  the  price  for 
surfacing  lumber,  does  it?  Now  answer  that 
question.  [82] 

A.  Table  2  gives  the  price  for  lumber  shipped, 
and  in  the  industry  it  has  been  recognized  all 
through  the  years 

Q.  I  am  not  asking  you  that.  Just  answer  the 
question,  will  you  please? 

A.  Let  me  answer  my  question.  All  lumber 
dealers  all  through  the  period  of  the  Office  of  Price 
Administration — if  they  have  shipped  it  rough  they 
have  used  the  rough  price;  if  they  shipped  it  S-4-S 
they  used  the  S-4-S  price.  That  is  the  difference 
provided  in  the  price. 

Q.  But  it  doesn't  fix  the  price  for  surfacing 
lumber,  does  it — 26?  A.      It  certainly  does. 

Q.  (By  Mr.  Hitchcock) :  Would  you  say  that 
the  difference  between  the  two  is  the  addition  per- 
mitted under  the  regulation  for  surfacing? 

A.     That  is  right. 
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Mr.  Hughes:     What  was  the  difference? 

Mr.  Hitchcock:  The  difference  between  the 
rough  price  and  the  S-4-S  price  is  the  addition. 

Mr.  Hughes:  26  is  purely  a  commodity  regula- 
tion. It  tixes  no  price  for  surfacing.  Nowhere  in 
26  does  it  fix  the  price  for  servicing  lumber.  It 
fixes  the  [83]  price  for  green  lumber.  It  fixes  the 
price  for  lumber  after  it  has  been  surfaced — that  is 
all.    It  doesn't  attempt 

The  Witness:  It  fixes  the  price  even  for  dry 
lumber,  if  you  look  further  down. 

Q.  (By  Mr.  Hughes) :  539  covers  the  price  for 
servicing  lumber,  doesn't  it — for  planing  lumber? 

A.     539  is  a  custom  milling  regulation. 

Q.     Servicing  regulation,  isn't  it? 

A.  No.  It  is  a  custom  milling  regulation  cover- 
ing the  phases  of  the  re-manufacture  of  lumber. 

Q.     Is  it  a  commodity  regulation? 

A.     It  is  a  custom  milling  regulation. 

Q.  Answer  the  question.  Is  it  a  commodity 
regulation  or  servicing  regulation? 

A.  It  is  known  to  me  as  a  custom  milling  regu- 
lation.   That  is  all  I  can  answer. 

Q.     You  won't  answer  that  question? 

A.  I  cannot  answer  it  anyway  because  that  is 
the  way  the  regulation  reads. 

Q.  You  are  familiar  with  the  regulation  aren't 
you? 

Mr.  Hitchcock :  If  the  Court  please,  I  would  like 
to  have  a  ruling  on  the  admissibility  of  this  evi- 
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dence  and  then  I  would  like  to  complete  my  exami- 
nation,   [84]    and   if   Mr.    Hughes   then   wants   to 
cross-examine,  it  might  be  proper. 

Mr.  Hughes:  I  wanted  to  determine  the  accur- 
acy of  the  statement,  that  is  all.  With  the  pre- 
liminary I  am  through  right  now. 

The  Court:     Go  ahead. 

Mr.  Hitchcock:     Thank  you,  sir. 

Q.  (By  Mr.  Hitchcock)  :  Are  you  familiar  with 
Sections  1  and  16  of  Revised  Maximum  Price  Reg- 
ulation 26?  A.     I  am. 

Q.     Just  generally  what  do  those  provisions  hold? 

Mr.  Hughes:  Just  a  minute.  I  think  the  Court 
can  read  that  and  understand  it  as  well  as  any- 
body else. 

The  Court :  You  may  explain  any  of  those  tables 
but — -the  interpretation,  the  jjlain  language,  the 
Court  will  do  that. 

Q.  (By  Mr.  Hitchcock) :  What  period  of  time 
was  covered  by  your  investigation  in  this  case? 

A.     July  11,  1944,  to  December  22,  1944. 

Q.  With  reference  to  the  sales  involved,  do  you 
know  whether  or  not  these  were  the  same  sales  in 
each  case [85]  A.     Yes. 

Mr.  Hughes:  Just  a  moment.  I  want  to  ask  a 
question. 

Q.  (By  Mr.  Hughes) :  Were  you  ever  in  Mr. 
Wyman 's  office?  A.     No. 

Q.    The  Wyman  Lumber  Company's  office? 

A.     No,  sir. 

Q.    Or  the  Granite  Falls  Planing  Mill's  office? 

A.     No. 
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Q.  What  investigation  had  you  made  of  their 
operations  *? 

A.  Of  the  records  of  M.  A.  Wyman,  doing  busi- 
ness as  M.  A.  Wyman  Lumber  Company  and  the 
W^Tiian  Mill. 

Q.     Where  did  you  get  those  records? 

A.     From  the  office  of  M.  A.  Wyman. 

Q.  Did  you  get  the  records  from  the  office  of 
M.  A.  Wyman? 

A.  I  did  not  personally  get  the  record  of  M.  A. 
Wyman,  but  they  were  brought  to  our  office. 

Q.     All  you  know  is  what  those  records  show? 

A.     That  is  right. 

Mr.  Hitchcock:  That  amount  is  stipulated,  if 
the  Court  please,  in  the  procedure. 

Mr.  Hughes:  I  think,  your  Honor,  I  will  ask 
to  strike  all  of  his  testimony  because  all  of  his  testi- 
mony is  based  upon  w^hat  he  has  read  of  records 
that  the  O.P.A.  Office  has  produced  for  him  to  read. 
He  doesn't  know  anything  about  it.  He  hasn't 
investigated  it  and  I  move  now  to  strike  his  entire 
testimony. 

The  Court:  How  did  your  agency  get  these 
records  ? 

Mr.  Hitchcock :  Those  records,  if  the  Court 
please,  were  obtained  from  the  office  of  the  M.  A. 
Wyman  Lumber  Company.  We  gave  our  receipt 
for  them.  We  had  them  photostated.  An  investi- 
gator at  that,  who  was  in  our  unit  and  who  is  no 
longer  there,  and  who  I  understand  has  since 
become  ill  and  could  not  attend,  was  the  person  who 
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I'etiirned  them.  This  witness  is  familiar  with  the 
regulation  involved,  and  has  checked  the  photo- 
static copies  with  the  computations  which  were 
made  in  the  office  at  the  same  time  he  was  employed 
there. 

The  Court:  Were  they  given  to  you  voluntarily 
or  given  to  you  by  an  order  of  Court  ? 

Mr.  Hitchcock:  They  were  given  to  us  volun- 
tarily. However,  in  the  stipulation  which  I  signed 
myself,  the  Defendant  preserved  his  Constitutional 
rights  of  immunity  with  reference  to  those  records. 
However,  as  your  Honor  knows,  those  re<3ords  are 
required  to  be  kept  by  the  regulation  and  w^e  there- 
fore took  the  [87]  position  they  were  quasi  public 
documents  and  we  were  entitled  to  examine  them. 

The  Court:  All  right.  Go  ahead.  Mr.  Hughes' 
motion  is  denied.    Go  ahead. 

Q.  (By  Mr.  Hitchcock) :  Have  you  computed 
the  correct  ceiling  prices  under  RMPR  26  for  sur- 
facing the  footage  of  rough  lumber  involved  in 
these  transactions'?  A.     Yes. 

Q.     Do  you  know  that  figure'? 

A.  The  total  footage  is  3,122,732  feet  board 
measure. 

Q.  What  would  be  the  ceiling  price  for  sur- 
facing? 

Mr.  Hughes:  Just  a  moment.  That  is  a  con- 
clusion, I  think,  your  Honor — what  would  be  the 
correct  price  for  surfacing? 

Mr.  Hitcticock :  Under  26,  I  said.  He  is  familiar 
with  26. 
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Mr.  Hughes:  Is  he  asking  for  servicing?  This 
is  not  for  surfacing — this  is  for  selling  lumber, 
rough  lumber.  All  that  Wyman  sold  was  rough 
green  lumber.     That  is  all  he  sold  in  the  world. 

The  Court:  You  are  asking  in  the  price  for 
surfacing  ? 

Mr.  Hitchcock:  The  correct  amount  for  surfac- 
ing. It  is  stipulated  to,  if  the  Court  please.  If 
the  [88]  Court  feels  it  is  acceptable,  we  can  use 
the  stipulation. 

The  Court:     Overruled.     Answer  that  question. 

A.  $3826.25.  That  is  the  differentiation  in  the 
price  between  surfaced-four-sides  lumber  and 
rough  lumber. 

The  Court:     As  shown  by  what? 

The  Witness:  As  shown  by  the  tables  under 
Avhich  each  item  is  priced. 

Mr.  Hughes:     What  was  the  amount? 

The  Witness:     $3826.25. 

Mr.  Hughes:     That  represents  what? 

The  Witness :     The  surfacing  price  of  the  lumber. 

Mr.  Hughes :     The  surfacing  price  of  the  lumber  ? 

The  Witness :  The  surfacing  price  of  the  lumber ; 
the  differentiation  between  the  green,  the  rough, 
and  the  surfaced  product. 

Mr.  Hughes:  This  $3,826  represents  the  differ- 
ence between  what? 

The  Witness:  If  I  may  put  it  in  an  example,  a 
2  by  10  surfaced  rough  and  a  2  by  10  surfaced  four 
sides. 
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Mr.  Hughes:  That  doesn't  answer  my  question. 
You  figured  out  here  $3,826.25.  What  does  that  [89] 
figure  represent? 

The  Witness:  That  is  the  difference  between 
shipping  the  Unnber  in  the  rough  and  shipping  the 
himber  in  the  surfaced. 

Mr.  Hughes:     How  do  you  arrive  at  that  figure? 

The  Witness:  Through  the  tables;  I  figured  the 
invoices. 

Q.  (By  Mr.  Hitchcock):  Mr.  Rothfield,  from 
your  study  of  the  records  of  the  defendants,  did 
you  ascertain  the  amount  that  was  charged  for  sur- 
facing as  shown  by  the  invoi<!e  of  the  Granite  Falls 
Planing  Mill? 

Mr.  Hughes:     Just  a  moment 

A.     Yes. 

Mr.  Hughes:  The  Granite  Falls  is  not  a  de- 
fendant in  this  case.  I  think  we  are  getting  quite 
far  afield  unless  I  misunderstand  what  Counsel  is 
going  to  try  to  prove  in  this  case.  I  am  up  a  tree, 
so  to  speak.  I  just  don't  know  what  he  is  trying 
to  get  at  and  how  he  is  going  to  get  at  it.  Under  the 
issues  in  this  case  I  think  it  is  impossible  and  I 
can't  understand  how  the  figures  obtained  from 
Granite  Falls  Planing  Mill  are  going  to  help  the 
Court  solve  this  question,  the  issue  of  which  is 
before  [90]  the  Court.     I  object  to  it.  ^ 

The  Court:     What  is  the  purpose  of  it? 

Mr.  Hitchcock:  The  purpose  is  to  show  that 
these  transactions,  which  he  has  already  testified 
to,  were  the  same  transactions  involvinor  the  same 
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footage.  Mr.  Doran,  if  yon  remember  his  evidence, 
testified  that  the  invoices  were  made  up  in  the  same 
offi<'e  which  was  the  olRce  of  the  M.  A.  Wyman 
Lumber  Company  and  showed  overcharges  in  the 
amount  of  approximately  $19,000  above  the  amount 
that  could  be  charged  under  the  regulation.  We 
are  speaking,  if  the  Court  please,  of  the  identical 
same  lumber  Mr.  Rothfield  has  just  testified  to. 

Mr.  Hughes:  The  question  was  "Did  the  De- 
fendants do  this"  and  I  don't  know  what  he  means 
by  the  "defendants."  The  Granite  Falls  is  not  a 
defendant. 

The  Court:     No,  they  are  not  a  defendant. 

Mr.  Hitchcock:  I  might  rephrase  my  question, 
if  the  Court  please.    I  might  say  "the  defendants." 

Mr.  Hughes:  Who  do  you  mean  by  "de- 
fendants ' '  ? 

Mr.  Hitchcock:  Will  you  wait  until  I  finish  my 
question  and  then  you  can  object  to  it.  Pardon  me, 
your  Honor. 

Q.  (By  Mr.  Hitchcock)  :  Mr.  Rothfield,  did 
you  make  any  [91]  ^computation  respecting  the 
exact  amount  charged  by  the  defendants  with  ref- 
erence to  surfacing  charges ;  did  you  make  that 

Mr.  Hughes:  I  object  to  the  form  of  the  ques- 
tion, if  the  Court  please,  because  the  word  "defend- 
ants" is  so  misleading  that  the  record  will  not 
show — and  M.  A.  Wyman  is  the  only  defendant  in 
this.  There  is  no  reason  why  he  can't  say  "M.  A. 
Wyman."  But  instead  of  that  he  tries  to  bring  in 
a  blanket  question  covering  all  of  the  defendants. 
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It  doesn't  seem  that  a  question  like  that  is  quite 
fair.  He  should  state  specifically  what  he  is  trying 
to  prove.  I  don't  know  whether  it  is  somebody  who 
has  been  dismissed  from  this  case  or  whether  it  is 
somebody  else. 

The  Court:     Who  do  you  mean"? 

Mr.  Hitchcock:  That  was  a  preliminary  ques- 
tion. I  meant  the  invoices  made  up  in  the  offices  of 
the  M.  A.  Wyman  Lumber  Company  and  sent  out 
by  the  Granite  Falls  Planing  Mill  which  at  that 
time  was  headed  by  Wyman,  and  the  superintend- 
ent was  Ed  Doran  who  was  also  at  the  same  time 
the  superintendent  of  the  Wyman  Mill  Company. 

The  Court:  When  you  say  "defendants"  who 
do  3^ou  mean? 

Mr.  Hitchcock:  I  meant  M.  A.  Wyman  through 
the  [92]  use  of  the  Granite  Falls  Planing  Mill. 

Q.  (By  Mr.  Hitchcock) :  Will  you  state  if  Mr. 
M.  A.  Wyman,  defendant  in  this  case,  w^ho  at  that 
time  was  superintendent  of  the  Granite  Falls  Plan- 
ing Mill,  made  any  charges  for  the  surfacing  of  this 
lumber  that  you  have  heretofore  testified? 

A.    Yes. 

Mr.  Hughes:  I  object  to  it  because  he  hasn't 
testified  that  he  knows  M.  A.  Wyman.  He  is  trying 
to  state  now  that  M.  A.  Wyman  did  this  for  the 
Granite  Falls  Planing  Mill.  How  <^an  he  state  that 
unless  he  know^s  it? 

The  Court:  Well,  that  is  for  cros-examination. 
You  can  ask  him  that.     Go  ahead. 
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Q.     (By  Mr.  Hitchcock)  :     Did  you  make  such? 

A.     I  did. 

Q.     What  was  that  about?  A.     $22,955.44. 

The  Court:     And  that  represents  what? 

The  Witness:     The  surfacing. 

The  Court:     The  surfacing  of  what? 

The  Witness:     The  lumber. 

The  Court:     What  lumber?  [93] 

The  Witness:     The  lumber  of  M.  A.  Wyman. 

The  Court:  Is  that  the  lumber  that  is  men- 
tioned in  this  complaint? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Hughes)  :  You  say  the  lumber  of 
M.  A.  Wyman?  A.     That  is  right. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Hitchcock)  :  Have  you  had  occa- 
sion to  subtract  these  figures?  A.     Yes. 

Q.     What  is  that  amount? 

A.     Do  you  mean  the  difference? 

Q.     Yes.  A.     $19,129.09. 

The  Court:     That  represents  what? 

The  Witness:     The  over-the-ceiling  charge. 

The  Court:  You  say  that  represents  the  over- 
charge ? 

The  Witness:     Yes. 

The  Court:  Now,  what  do  you  mean  by  "over- 
charge?" 

The  Witness:     The  difference  in  the  price  of  the 

rough    lumber    and    the    surfaced    lumber    under 

Table  26.  [94]  The  rough  Imnber  is  billed  correctly 

$89,427.38;  and  the  identical  lumber  for  surfacing 
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S-4-S  is  billed  $22,955.44;  whereas  under  Table  26 
the  surfacing  of  that  same  lumber  is  $3826.35;  so 
therefore  you  deduct  the  $3826.35  from  the  $22,- 
955.44.    You  have  an  overcharge  of  $19,129.09. 

The  Court :  How  is  that  an  overcharge ;  wherein 
is  it  an  overcharge? 

The  Witness:  Well,  as  I  best  can  explain  it,  as 
I  said  taking  as  an  example  a  2  by  4  ten  rough; 
under  the  Table  2  of  RMPR  26,  the  price  is  thirty 
fifty.  Under  the  price  of  a  2  by  4  ten  S-4-S,  the 
price  is  $33.00 — what  did  I  mention  before — the 
$1.50  differentiation  anyhow;  that  is  the  difference. 
The  surfacing  charge,  as  it  is  set  up  in  these  in- 
voices, are  two  separate  bills.  One  is  for  the  rough 
lumber;  one  is  for  the  surfacing.  On  the  bill — on 
the  invoice  covering  the  surfacing,  there  is  a  pencil 
mark  directing  someone 

Mr.  Hughes:     Just 

The  Witness:     May  I  continue  or  not? 

Mr.  Hitchcock:     The  Judge  will  tell  you. 

The  Court:     Go  ahead. 

The  Witness:  There  is  a  pencil  mark  on  the 
rough  invoice — there  are  two  billings — stating  to 
bill  for  surfacing  so  much  money  per  thousand; 
then  they  have  made  that  invoice.  There  are  two 
identical  invoices.  For  instance,  if  there  was  one 
carload  shipped  in  M.  K.  T.  thirty  thousand  feet 
of  rough  lumber;  there  is  another  invoice  covering 
the  same  carload,  thirty  thousand  feet  at  so  much 
per  thousand  surfacing  four  sides.  And  there  is 
one  bill  of  lading  for  the  same  car,  all  three  to- 
gether matched,  on  the  same  day. 
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The  Court:  This  lumber  that  is  in  question  on 
this  action? 

The  Witness:     Yes. 

The  Coui-t:  How  was  that  sold,  surfaced  or 
rough  ? 

The  Witness:     Surfaced. 

The  Court:  Is  surfaced  lumber  permitted  to  be 
sold  at  a  higher  price  than  rough  ? 

The  Witness:     That  is  right. 

The  Court:  All  right.  Now  again  I  ask  you — 
pardon  me,  I  don't  quite  understand  you.  Again  I 
ask  you:  Wherein  was  the  overcharge *? 

The  Witness :  The  overcharge  was  in  the  compu- 
tation as  performed  by  M.  A.  Wyman. 

The  Court:     How  do  you  mean? 

The  Witness:     The  billing — their  invoices.  [96] 

1  might  make  it  clearer  this  way,  Judge,  for  you: 
A  2  by  4  ten  S-4-S,  is  $33.00.  A  2  by  4  ten  rough 
is  $31.50.  They  billed  2  by  4  ten  $30.00  on  one  in- 
voice rough;  they  billed  another  invoice  bearing 
the  same  car  number  with  the  same  footage  at 
$38.00 — ^no,  pardon  me;  $8.00  for  surfacing  four 
sides. 

The  Court:  Do  you  mean  to  say  that  the  over- 
charge was  in  that  they  charged  too  much  for  the 
surfacing  % 

The  Witness:     They  charged  too  much  for  the 

2  by  4  ten,  in  the  form  in  which  they  sold  it,  sur- 
faced four  sides. 

The  Court:  Then  they  simply  overcharged  for 
surfaced  lumber,  is  that  correct"? 
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The  Witness:     That  is  correct. 

The  Court:  Then  it  was  not  an  overcharge  for 
the  surfacing,  is  that  right? 

The  Witness:  Will  you  state  your  question 
again,  your  Honor? 

The  Court:  As  I  understand,  this  lumber  was 
sold  surfaced. 

The  Witness:     That  is  right. 

The  Court:  Now,  you  say  there  was  an  over- 
charge ? 

The  Witness:     That  is  right. 

The  Court:  Did  that  overcharge  consist  of  just 
merely  selling  this  surfaced  lumber  in  excess  of  the 
ceiling  price  or  did  the  overcharge  consist  in  the 
charging  of  too  much  for  the  surfacing? 

The  Witness:  In  charging  too  much  for  the 
selling  of  the  lumber. 

The  Court:     Surfaced  lumber. 

The  Witness:  Surfaced  lumber.  The  bill  of 
lading  calls  that  they  ship  surfaced  lumber. 

The  Court:     Well,  was  it  surfaced  Imnber? 

The  Witness:  The  bill  of  lading  states  it  was; 
the  invoice  states  it  was  by  the  method  of  their  in- 
voicing. They  show  two  invoices.  They  show  the 
same  invoice  for  rough  and  they  show  the  same 
invoice  for  surfaced. 

Mr.  Hitchcock:  May  I  ask  a  question  at  this 
point  ? 

Q.  (By  Mr.  Hitchcock) :  One  invoice,  Mr. 
Rothfield,  covered  the  rough  lumber,  did  it  not? 

A.     That  is  right. 
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Q.  Was  that  invoiced  at  approximately  the 
ceiling  price?  A.     That  is  right, 

Q.  With  reference  to  the  other  invoice  showing 
the  surfacing,  was  that  at  or  above  the  ceiling 
price  *?  A.     Above  the  ceiling  price.  [98] 

The  Court:  Well,  the  surfaced  lumber  and  the 
rough  lumber  doesn't  sell  at  the  same  price,  does  it? 

The  Witness :  No,  sir.  There  is  a  differentiation 
in  price  between  rough  and  surfaced. 

The  Court:  Sui'e.  So  you  say — as  I  miderstand 
you — you  say  that  the  day  after  they  surfaced  this 
lumber  they  sold  it  at  a  price  in  excess  of  the  ceil- 
ing price  for  surfaced  lumber? 

The  Witness :     That  is  right ;  yes,  sir. 

The  Court:     All  right. 

Q.  (By  Mr.  Hitchcock)  :  Are  you  familiar,  Mr. 
Rothfield,  with  the  pricing  provisions  of  MPR-539? 

A.     I  am. 

Q.  Was  that  Regulation  in  effect  at  the  time 
these  transactions  took  place?  A.     It  was. 

Q.  Will  you  state  to  the  Court  whether  or  not, 
from  your  examination  of  the  defendants'  records 
that  Regulation  had  been  used  or  attempted  to  be 
used  for  pricing?  A.     That  is  right. 

Mr.  Hughes:     Had  been  used  by  whom? 

Mr.  Hitchcock:  By  the  defendant,  M.  A. 
Wyman?  [99] 

Mr.  Hughes:  The  witness  has  said  a  lot  of 
things.  He  says  he  never  has  seen  Wyman  or  talked 
to  him.   He  might  just  as  well  answer  that. 
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Mr.  Hitchcock:  We  are  getting  into  that  point, 
Mr.  Hughes.   If  you  will  let  me  proceed. 

Q.  (By  Mr.  Hitchcock) :  Will  you  explain 
your  last  statement  just  generally,  Mr.  Rothfield, 
please  *?  A.     What  statement  was  that  ? 

Q.  Your  last  testimony  relative  to  the  charges 
attempted  to  be  made  under  539  b}^  the  defendant 
M.  A.  Wyman;  just  how  is  that  done? 

A.  Well,  the  invoice  for  the  rough  lumber  was 
pencil  marked,  which  equals  the  amount  of  the  sur- 
facing invoice;  in  other  words,  a  2  by  4  colunm — 
they  put  down  the  price  of  $8.00 ;  if  there  was  3800 
feet  of  2  by  4,  the  other  invoice  had  3800  feet  of 
2  by  4  surfacing  four  sides  at  $8.00  per  thousand, 
covering  the  same  shipment. 

Q.  Was  that  Regulation  539  applicable  to  the 
sales  in  this  case?  A.     It  was  not. 

Q.     Why? 

A.  Because  539  covers  custom  milling;  and  the 
custom  milling  regulation  calls  for — that  there 
shall  be  no  [100]  financial  interest  when  the  lumber 
is  remanufactured,  regardless  of  its  being  surfaced 
or  cut  in  any  form  whatever. 

Mr.  Hughes :  Just  a  moment,  if  the  Court  please. 
They  are  changing  this  thing  a  little  further. 

Mr.  Hitchcock:     I  don't  believe  so. 

Mr.  Hughes:  Besides,  I  am  satisfied  the  witness 
will  admit  that  this  is  all  based  on  hearsay. 

The  Court:     Make  your  objection. 

Mr.  Hughes:  I  object  to  the  witness — I  think  it 
is  clearly  shown  by  the  witness  that  most  of  his 
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testimony  is  based  on  what  someone  told  him.  He 
has  never  seen  Mr.  Wyman  nor  talked  to  anybody 
in  the  office.  He  doesn't  know.  Yet  he  purports  to 
sit  up  here  and  talk  very  glibly  about  what  M.  A. 
Wyman  did — that  M.  A.  Wyman  did  this  and  that. 
There  is  nothing  to  show  he  ever  talked  to  anyone. 
I  therefore  object  to  it.  I  think  it  ought  to  be 
stopped  now  because  the  witness  has  never  seen 
those  people  and  he  is  incompetent  to  testify.  The 
whole  testimony  is  simply  hearsay. 

Mr.  Hitchcock:  He  has  examined  the  records 
from  which  he  is  testifying. 

The  Court:  He  has  talked  about  what  the  rec- 
ords show.  I  assume  that  you  will  show  him  those 
records  [101]  some  time  and  show  him  that  those 
are  the  records. 

Mr.  Hitchcock:     Yes. 

The  Court:  It  is  now  after  4:00  o'clock.  I  be- 
lieve in  keeping  strict  hours,  so  we  will  take  a 
recess  mitil  tomorrow  morning  at  10:00  o'clock. 

(At  4:10  p.m.,  Thursday,  September  26,  1946, 
proceedings  recessed  until  10:00  a.m.,  Septem- 
ber 27,  1946,  in  the  United  States  Court 
House.)  [102] 
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Seattle,  Washington 
September  27,  1946,  10:00  A.M. 

(All  parties  present  as  before.) 

The  Court:     You  may  proceed. 

JOSEPH  ROTHFIELD 
resumed. 

Direct  Examination 
(Continuing) 

The  Court:  May  I  ask  this  witness  a  few  ques- 
tions before  you  proceed? 

Mr.  Hitchcock:     Yes,  sir. 

The  Court :  As  I  understand  your  testimony  yes- 
terday, this  lumber  sold  by  these  defendants  was 
all  planed  lumber. 

The  Witness:     That  is  right. 

The  Court:  As  I  understood  from  you  yester- 
day, you  checked  their  order. 

The  Witness:     That  is  right. 

The  Court:  And  found  that  they  had  exceeded 
the  maximum  price  as  indicated  by  Table  2,  did 
you  say,  of  this [103] 

The  Witness:     RMPR  26. 

The  Court:     RMPR  26. 

The  Witness:  That  is  right;  that  governs  the 
products  sold. 

The  Court:  Is  that  the  portion  of  this  Regula- 
tion that  you  say  covers  it? 

The  Witness:     Yes. 
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The  Court:  Will  you  take  this  copy  of  RMPR 
26  and  mark  on  Table  2  the  portion  of  it  that  you 
say  they  have  violated^ 

(Witness  marks  on  document  as  requested.) 

The  Court:  Will  you  read  the  part  that  you 
have  marked  for  the  purpose  of  the  record? 

The  Witness:  They  have  violated  Table  2,  Di- 
mension number  1,  green,  S-4-S. 

The  Court:     Green,  8-4-8? 

The  Witness:     Surfaced  four  sides. 

The  Court:  Is  there  any  other  portion  of  that 
Regulation  that  you  find  they  have  violated? 

The  Witness:     No. 

The  Court:  All  right,  as  I  understand,  you 
reached  that  conclusion  after  having  examined  their 
records  ? 

The  Witness:     That  is  right.  [104] 

The  Court:     Do  you  have  their  records  here? 

Mr.  Hitchcock:     Yes. 

The  Court:  Will  you  please  refer  to  their  rec- 
ords and  use  any  part  or  all  of  them  that  you  care 
to  and  show  me  from  their  records  where  they  vio- 
lated that? 

I  take  it,  Mr.  Hughes,  that  from  your  stipulation 
here  that  you  have  no  objection. 

Mr.  Hughes:     That  is  right;  no  objection. 

(Wyman  invoices  marked  Plaintiff's  Exhibit 
1  for  identification.) 

(Wynian  surfacmg  invoices  marked  Plain- 
tiff's Exhibit  2  for  identification.) 
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(Certified  copy  Articles  of  Incorporation 
marked  Plaintiff's  Exhibit  3  for  identification.) 

(Report  allotment  of  shares  marked  Plain- 
tiff's Exhibit  4  for  identification.) 

Mr.  Hitchcock:  3  and  4  we  won't  introduce  at 
this  time. 

Mr.  Hughes:  I  don't  have  any  objection  to  1 
and  2.  This  other,  we  will  admit  that  this  is  a 
corporation.  [105] 

Mr.  Hitchcock:  It  is  stipidated  that  it  is  a  cor- 
poration. It  is  also  a  question  of  who  was  the  per- 
son who  was  president. 

Mr.  Hughes :  We  will  admit  Mr.  M.  H.  Wyman 
was  president  during  the  year  1944. 

Mr.  Hitchcock :     And  also  that  he  held  the  stock  ? 

Mr.  Hughes:     He  held  50  per  cent  of  the  stock. 

Mr.  Hitchcock:  The  authorized  amoimt  of  stock 
being  200  shares,  is  that  correct? 

Mr.  Hughes:  Yes.  That  is,  this  is  over  my  ob- 
jection. 

Mr.  Hitchcock:  That  is  your  blanket  objection, 
— that  is  all  right. 

The  Court:  This  is  over  the  objection  of  Mr. 
Hughes  after  the  ruling,  then  Mr.  Hughes  makes 
these  admissions.   All  right. 

Mr.  Hitchcock:  Will  you  stipulate,  also,  subject 
to  the  same  objection,  that  Edward  Doran  was  the 
holder  of  60  shares  and  that  M.  H.  Wyman  was 
the  holder  of  60  shares? 

Mr.  Ogden:     Yes. 

Mr.  Hughes:     Yes,  that  is  correct. 
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The  Court:  Mr.  Witness,  will  you  take  those 
records,  any  or  all  of  them  that  you  care  to,  and 
show  wherein  and  how  these  defendants  violated 
that  portion  of  the  Regulation  that  you  say  they 
did? 

Mr.  Hitchcock:  If  the  Court  please,  there  is 
also  a  recapitulation  which  has  been  prepared  in 
this  case  in  also  the  same  order  which  he  might 
wish  to  refresh  his  recollection  from  to  present  the 
matter  a  little  more  clearly  to  the  Court.  I  would 
like  to  have  your  permission  to  show  Mr.  Rotlifield 
also  this. 

Mr.  Hughes:  I  am  opposed  to  encumbering  the 
record  mmecessarily.  I  don't  think  we  have  reached 
the  stage  where  we  can  go  into  the  figures, 

Mr.  Hitchcock:  We  have  reached  the  stage 
where  we  are  going  into  the  figures. 

The  Court:  Well,  I  thmk  the  witness  can  do  it 
from  these  exhibits  before  him. 

Mr.  Hitchcock:     Yes,  I  think  he  can. 

The  Court:     Take  your  time,  now. 

Mr.  Hughes:  Mr.  Hitchcock,  all  that  you  have 
here  are  invoices. 

Mr.  Hitchcock:     That  is  correct. 

(Wyman   bills    of    lading    (copies)    marked 
Plaintiff's  Exliibit  5  for  identification.) 

Mr.  Hughes:  You  have  withdrawn  Exhibits  3 
and  4? 

Mr.  Hitchcock:  That  is  right — pursuant  to  the 
stipulation. 
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(Plaintiff's  Exhibit  3  withdrawn.) 
(Plaintiff's  Exhibit  4  withdrawn.) 

Cross-Examination 

Q.  (By  Mr.  Hughes)  :  You  work  under  Mr. 
Hitchcock,  don't  you?  A.     I  do. 

Q.  And  you  helped  him  j^repare  this  case  for 
trial?  A.     I  got  all  of  the  facts  together. 

Q.     Were  you  ever  in  the  lumber  business? 

A.     I  was. 

Q.     You  say  you  got  all  the  facts? 

A.  I  assembled  facts  as  any  investigator  as- 
sembles facts. 

Q.     Who  obtained  the  so-called  facts? 

A.     The  Office  of  Price  Administration. 

Q.  You  have  read  the  reports  of  these  investi- 
gators? A.     I  have. 

Q.  Do  you  know  anything  more  than  what  is 
shown  by  those  reports  ?  [132] 

A.  I  know  what  is  shown  by  the  records  as 
presented  here. 

Q.     And  that  is  all  you  know? 

A.     And  the  reports. 

Q.     Just  what  is  shown  by  the  records  here. 

A.     And  the  tiles. 

Q.  And  your  testinaony  is  based  entirely  upon 
what  those  invoices  show? 

A.  The  overcharges  are  based  upon  what  these 
invoices  show. 

Q.  Yes;  your  claim  for  overcharges.  Outside  of 
those  invoices,  you  know  nothing  about  the  charges 
made  by  the  Granite  Falls  Planing  Mill  or  M.  A. 
Wyman  Lumber  Company? 
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A.    Will  you  repeat  that  question. 

(The  last  question  was  read  by  the  reporter.) 

A.  These  are  the  charges  made  and  tlie  invoices 
shown  covering 

Q.     Just  answer  my  question,  please. 

A.  I  have  answered  it.  These  are  the  charges 
made  by  M.  A.  Wyman  covering  these  shipments. 

Q.  I  say:  Do  you  know  anything  other  than 
what  is  shown  by  those  invoices?  [133] 

A.    As  to  what? 

Q.    As  to  the  facts  pertaining  to  those  invoices. 

A.    As  to  the  overcharges? 

Q.  I  say:  Do  you  know  anything  outside  of 
those  invoices  pertaining  to  this  case?  I  will  put 
it  that  way.  It  shouldn't  take  you  long  to  answer 
that. 

A.     Will  you  please  repeat  that  question  again? 

Q.  What  do  you  know  outside  of  these  invoices 
that  have  just  been  shown  you  as  Plaintiff's  Ex- 
hibits 1  and  2? 

Mr.  Hitchcock:  I  object  to  that,  if  the  Court 
please.  I  believe  it  is  a  little  too  general  even  for 
cross-examination.    Let  him  specify  what  facts. 

Mr.  Hughes:  I  am  just  trying  to  find  out  what 
this  witness  knows  about  the  facts — if  he  knows 
anything  outside  of  those  invoices,  I  would  like 
him  to  so  state. 

The  Court:  You  may  answer  the  question.  Do 
you  understand  it? 

The  Witness:     I  don't  understand  his  question. 

The  Court:     He  doesn't  understand  it. 
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Q.  (By  Mr.  Hughes)  :  You  have  examined 
these  invoices,  Plaintiff's  Exhibits  1  and  2,  haven't 
you?  A.     I  have. 

Q.  Do  you  know  anything  about  this  case  out- 
side of  what  is  [134]  shown  by  those  invoices'? 

A.     These  invoices 

Q.  Just  answer  my  question.  Do  you — yes,  or 
no.  A.     Yes. 

Q.     Well,  what  do  you  know? 

A.  Well,  if  you  will  ask  me  a  specific  question, 
I  will  try  to  answer  it. 

Q.  You  just  state  what  you  know  of  your  own 
knowledge  outside  of  these  invoices;  do  you  know 
anything  outside  of  the  invoices — of  your  own 
knowledge  ?«  A.     I  do. 

Q.  Well,  just  state  what  you  know  to  be  a  fact? 
Let  us  hear  it;  let  us  have  it. 

A.  I  do  know  the  fact  that  these  invoices  should 
have  been  billed  in  one  invoice  instead  of  two  in- 
voices. 

Q.  I  am  not  asking  you  that,  I  am  asking  you 
what  facts  you  know  outside  of  what  is  shown  by 
these  invoices?  Just  answer  the  question;  what  do 
you  know? 

A.  That  these  shipments  were  not  custom  mill- 
ing shipments.  They  were  not  milling  in  transit 
shipments. 

Q.     You  claim  that  is  shown  by  the  invoices? 

A.     That  is  right. 

Q.     Well,  do  you  know  anything  else? 
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A.  If  you  will  ask  me  specific  questions,  I  will 
try  to  give  you  si^ecific  answers.  I  have  told  you 
that  [135]  these  invoices  are  the  ones  tliat  created 
the  overcharge. 

Q.  You  have  never  talked  to  anyone  connected 
with  the  M.  A.  Wyman  Lumber  Company,  have 
you?'  A.     Except  through  you. 

Q.  Except  me.  I  am  the  only  one  that  you  have 
talked  to  %  A.     That  is  right. 

Q.  You  have  never  contacted  either  the  office 
of  Wyman  Lmnber  Company,  the  Wyman  Mill 
Company,  or  the  Granite  Falls  Planing  Mill? 

A.  Not  personally.  I  have  been  to  the  Granite 
Falls  plant  there. 

Q.  Yes.  You  said  you  were  up  there.  But  that 
was  lately,  is  that  correct? 

A.     That  is  correct. 

Q.  Do  you  know  anything  outside  of  what  is 
shown  by  those  invoices?  Now,  you  ought  to  be 
able  to  answer  that. 

The  Court:  If  you  can't  answer  the  question, 
say  so. 

A.     I  can't  answer  the  question. 

Q.  (By  Mr.  Hughes)  :  You  say  you  were  in 
the  lumber  busmess  prior  to  going  with  the  OPA? 

A.  Not  directly  before  going;  but  I  have  been 
in  the  lumber  business  for  seventeen  years. 

Q.     Where  were  you  in  the  lumber  business? 

A.     In  the  city  of  Chicago. 

Q.     What  kind  of  work  did  you  do? 
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A.  I  did  buying  and  selling.  I  have  done  every 
phase  of  the  distribution  of  lumber. 

Q.  Do  you  mean  buying  and  selling  for  your- 
self? A.     Not  in  the  i^roducing  end. 

Q.     For  yourself? 

A.     For  myself  and  others. 

Q.     You  were  in  the  lumber  business  before? 

A.     Yes. 

Q.     And  then  you  went  with  the  OPA? 

A.  I  did  not  come  from  the  lumber  business  to 
the  OPA.  I  came  from  the  insurance  business  and 
went  with  the  OPA. 

Q.  You  quit  the  lumber  business  and  went  into 
the  insurance  business,  and  then  finally  came  with 
the  OPA? 

A.  That  is  right ;  I  went  with  the  Office  of  Price 
Administration. 

Q.  You  say  you  are  familiar  with  these  lumber 
regulations,  26  and  539?  A.     I  am.  [137] 

Q.  I  suppose  that  you  have  studied  them  spe- 
cially for  this  case,  EMPR  26  and  539? 

A.     I  try  to  keep  myself  informed  for  every  case. 

Q.  RMPR  26  tixes  the  price  of  lumber,  doesn't 
it?  A.     It  does. 

Q.  And  539  fixes  the  price  for  services  per- 
formed on  lumber,  is  that  correct? 

A.     Under  certain  conditions.  ^ 

Q.     Under  certain  conditions? 

A.     That  is  right. 

Q.  But  the  purpose  of  539  is  to  fix  the  price 
for  servicing — planing  limiber,  we  will  say? 
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A.  I  think  I  should  be  asked  to  be  relieved  of 
that  question  because  I  think  that  could  be  best 
answered  by  the  Department  of  the  Office  that  can 
fully  explain  the  use  of  539. 

Q.  Now,  26  doesn't  cover  the  price  for  s(^]'vicing, 
does  it?  A.     It  certainly  does. 

Q.  Again  I  ask  you — I  want  you  to  tell  the 
Court  the  price  [141]  for  servicing  lumber.  You 
have  RMPR  26,  Table  2  before  you? 

A.     Yes,  sir. 

Q.  Show  me  where  it  fixes  the  price  of  servicing 
lumber. 

Mr.  Hitchcock:     Servicing  or  surfacing? 

Mr.  Hughes:  Servicing  or  surfacing;  planing 
lumber,  put  it  that  way. 

A.  If  the  lumber  leaves  the  plant  surfaced  four 
sides  this  is  the  price  that  is  charged. 

Q.  (By  Mr.  Hughes)  :  That  is  for  the  sale  of 
Imuber?  A.     For  the   sale   of  lumber. 

Q.  If  it  is  sold  without  being  planed,  it  has 
one  price  and  if  it  is  sold  after  it  is  planed,  it  has 
another  price,  is  that  correct  ? 

A.     That  is  right. 

Q.  But  there  is  nothing  in  26  that  fixes  the  price 
for  servicing  lumber,  is  that  correct? 

Mr.  Hitchcock:  I  object  to  that  at  this  point. 
This  witness  has  already  testified  it  was  not  correct. 
Even  though  this  is  cross-examination,  I  would  like 
Mr.  Rotlifield  to  do  a  little  of  the  testifying.  I  be- 
lieve that  that  question  was  too  leading;  in  fact,  it 
was  practically  your  own  answer. 
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The  Court:  Overruled.  Answer  the  question  if 
you  can,  if  you  understand  it.  [142] 

The  Witness:  Let  me  try  to  understand  the 
question  again.    Put  it  up  to  me,  Mr.  Hughes. 

Mr.  Hughes:     Read  the  question. 

(Last  question  repeated  by  the  reporter.) 

A.  I  will  leave  that  to  you,  Mr.  Hughes.  You 
have  examined  this  table  time  and  time  again.  You 
know  what  a  piece  of  2  by  4,  S-4-S,  is  priced  at. 
You  were  in  the  Office  of  Price  Administration,  and 
you  know. 

Q.  (By  Mr.  Hughes)  :  I  want  you  to  answer 
the  question,  if  you  please. 

The  Court:     Answer  the  question  if  you  can. 

A.     My  answer  is  yes. 

Q.  (By  Mr.  Hughes)  :  That  this  fixes  a  price 
for  servicing  liunber? 

A.     For  surfacing — s-u-r-f-a-c-i-n-g. 

Q.  We  will  call  it  planing.  This  fixes  the  price 
for  planing  lumber? 

A.  That  is  right ;  that  is  sold  under  this  Regula- 
tion. 

Q.     That  is  sold  under  this  Regulation? 

A.     That  is  right. 

Q.  Does  539  fix  the  price  for  planing  or  sur- 
facing lumber?  [143] 

A.     Under  certain  conditions.  * 

Q.  You  still  insist  that  26  fixes  the  price  for 
servicing  lumber? 

A.     That  is  right.   That  is  the  only  one  available. 
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Q.  Mr.  Rothfield,  did  you  ever  talk  to  any  of 
these  defendants — I  mean  Mr.  Wyman — he  is  the 
only  defendant  now. 

A.  I  have  never  talked  to  Mr.  Wyman  per- 
sonally. 

Q.  Have  you  ever  talked  to  anyone  connected 
with  the  planing  mill,  personally? 

A.  Any  talking  that  has  been  done  by  me  in 
reference  to  this  case  has  been  done  through  you 
or  through  Mr.  Hitchcock. 

Q.  You  say  the  investigators  have  investigated 
M.  A.  Wyman?  A.    Yes,  sir. 

Q.     The  O.P.A.  investigators?  A.    Yes,  sir. 

Q.    Who  were  they? 

A.  They  were  Stockdale — Charles  W.  Stockdale, 
I  believe  is  the  correct  name ;  and  Edgar  A,  Foster. 

Q.     Are  they  the  only  two? 

A.  I  think  some  time  back — but  I  don't  know 
whether  it  was  in  reference — I  wouldn't  say  it  was 
particularly  on  this  case;  a  Charles  H.  Edwards. 

Q.     Anybody  else  that  you  know  of?  [144] 

A.  And  Andrew  H.  Hitchcock,  of  course,  our 
attorney. 

Q.  All  of  this  happened  during  1944  and  '45, 
did  it  not?  A.     That  is  right. 

Q.     Is  that  correct? 

A.     That  is  correct. 

Q.  Did  each  of  these  gentlemen  make  a  report 
on  their  findings?  A.     They  have  reported. 

Q.  Just  answer  the  question,  please:  Did  they 
make  a  report? 
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Mr.  Hitchcock:  I  would  like  to  object  to  that 
question  at  this  time.  I  don't  believe  I  went  into 
that  question  on  direct  examination  as  to  reports 
by  other  investigators  and  I  believe  it  is  therefore 
improper  now. 

The  Court:     Overruled.  Did  they  make  a  report? 

A.     They  have  made  several  reports. 

Q.  (By  Mr.  Hughes) :  These  three  that  you 
have  mentioned?  A.     Yes. 

Q.     Each  have  made  a  report?  A.     Yes. 

Q.     On  this  matter?  A.     That  is  right. 

Q.     Have  you  read  those  reports?  [145] 

A.     I  have. 

Q.     Where  are  they  now? 

A.  In  the  files  of  the  Office  of  Price  Adminis- 
tration. 

Mr.  Hughes:  Mr.  Hitchcock,  I  wculd  like  you 
to  produce  those  reports. 

The  Witness:  They  are  all  considered  confiden- 
tial reports. 

Mr.  Hughes:     I  would  like  to  see  them,  please. 

Mr.  Hitchcock :     All  right. 

Mr.  Hughes:     Wliere  is  the  other  one? 

Mr.  Hitchcock:  With  respect  to  the  report  of 
Charles  H.  Edwards,  who  severed  his  connection 
with  the  Office  of  Price  Control  prior  to  the  time 
I  was  there,  I  believe  one  paragraph  of  that  report 
which  was  made 

Mr.  Hughes :  I  am  not  asking  you  what  the  re- 
port contains.  I  am  asking  you — where  is  it;  have 
you  got  it? 
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Mr.  Hitchcock :  We  have  that  report  but  it  deals 
with  other  matters.  It  is  confidential  and  not  a 
part  of  this  case.  I  therefore  object  to  introducing 
that.  It  deals  with  an  investigation,  a  portion  of 
which  is  still  proceeding. 

Mr.  Hughes:  I  would  like  to  see  upon  w^hat 
basis  this  witness  makes  the  statements  that  he  has 
made. 

Mr.  Hitchcock:  The  witness  came  with  the 
Office  of  Price  Administration  approximately  at 
the  same  time  I  did.  The  other  report  was  made 
prior  to  that  time  and  the  man  had  severed  his  con- 
nection with  the  agency  at  the  time  that  we  came 
in  there.  We  know  nothing  about  it  other  than  the 
fact  that  there  is  a  report. 

The  Court :     What  is  that  man's  name ? 

Mr.  Hitchcock:     Edwards. 

The  Court:  Did  you  ever  see  the  report  Mr.  Ed- 
wards made^?  '      :■. 

The  Witness :  I  read  various  reports  of  Mr. 
Edwards. 

The  Court:     I  mean  concerning  this  matter. 

The  Witness:  I  can't  recollect  whether  I  read 
anything  pertaining  to  this  particular  thing  be- 
cause the  reports  that  I  read  had  to  do  with  another 
matter. 

The  Court:  Whatever  evidence  that  you  have 
given  here,  has  that  been  to  any  extent  based  upon 
the  report  of  Mr.  Edwards  %      ■ 

The  Witness:     Very — none  whatever. 
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Mr.  Hughes :  None  whatever.  May  I  ask  whether 
you  are  going  to  have  Mr.  Edwards  [147]  here? 

Mr.  Hitchcock:     No. 

Mr.  Hughes:     Or  Mr.  Foxter? 

Mr.  Hitchcock:     No. 

Mr.  Hughes:  Are  you  going  to  have  the  other 
gentleman 

Mr.  Hitchcock:     Stockdate? 

Mr.  Hughes:  Stockdale — are  you  going  to  have 
any  of  those? 

Mr.  Hitchcock:     No. 

Q.  (By  Mr.  Hitchcock) :  Was  any  of  your 
testimony  based  upon  Edwards'  report  or  investi- 
gation? A.     None  whatever. 

Mr.  Hughes:  In  other  words,  you  won't  produce 
the  Edwards'  report? 

Mr.  Hitchcock:     No.   It  is  on  another  case. 

Q.  (By  Mr.  Hughes)  :  Did  you  act  on  these 
two  reports,  now,  of  Mr.  Stockdale  and  Mr.  Foster  ? 

A.  I  have  acted  on  all  of  the  facts  as  they  are 
accumulated. 

Q.    As  cumulated  from  what  source? 

A.  Reports,  information — confidential  informa- 
tion and  these  invoices  and  those  bills  of  lading. 

Q.  Information.  Now,  you  are  getting  into 
something  [148]  else.  Where  did  you  get  your  in- 
formation ? 

A.  I  think  that  is  a  matter  of  confidence.  Cer- 
tain matters  of  the  government  I  understand  are 
confidential. 
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Q.     It  was  sometliing  told  to  you,  is  that  correct  % 

A.     No,  sir. 

Q.     Well,  it  was  something  written  to  you,  then? 

A.  My  information  is  all  from  the  facts  as  pre- 
sented. 

Q.     Just  from  those  invoices,  is  that  correct? 

A.     As  to  the  overcharges. 

Q.  Yes.  Now,  was  any  complaint  ever  made  by 
any  of  the  buyers  from  M.  A.  Wyman  or  the  Gran- 
ite Falls  Planing  Mill? 

A.  I  would  have  to  read  over  the  files  again  to 
say  yes  or  no. 

Q.  You  know,  as  a  matter  of  fact,  you  have 
never  seen  any  complaint  from  any  buyer  from  Mr. 
Wyman,  don't  you?  You  can  answer  that  question. 

A.     In  the  main  I  would  say  no  in  this  case. 

Q.  In  the  main.  I  say  have  you  any?  "Any" — 
do  you  miderstand  what  that  means? 

A.  I  can't  recall  from  the  files  if  there  are  any 
whatever. 

Q.  When  I  use  the  word  "M.  A.  Wyman"  I 
wish  you  to  understand  that  I  mean  also  the  Wy- 
man Mill  Company  and  the  M.  A.  Wyman  Lumber 
Company;  you  imderstood  that,  didn't  you?  [149] 

A.  I  understand  it  is  all  M.  A.  Wyman  doing 
business  as  M.  A.  Wyman  Lumber  Company,  M.  A. 
Wyman  doing  business  as  the  Wyman  Mill,  and 
M.  A.  Wyman. 

Q.  Now,  MPR  539  was  issued  and  made  effective 
I  think  the  same  day,  June  5,  1944,  is  that  correct  ? 

A.  I  would  have  to  look  at  the  records.  It  is 
in  June,  1944.   I  can't  recall  exactly  the  date. 
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Q.  Prior  to  that  date,  Supplementary  Service 
Regulation  27  to  165 — to  Maximum  Price  Regula- 
tion 165 — covered  the  planing  charges,  did  it  not? 

A.  Up  to  Jime  5,  1944,  we  would  be  governed 
under  that  Regulation. 

Q.  And  that  Supplementary  Servicing  Regula- 
tion 27  was  supplanted  by  539,  is  that  correct  ? 

A.     That  is  right.   539  came  next. 

Q.  Then  Supplementary  Service  Order  Number 
27  came  out,  I  think  it  was  in  April,  1944. 

A.  I  wouldn't  vouch  for  the  date  but  I  think 
you  are  about  correct. 

Q.  And  prior  to  that  time  the  services  for  lum- 
ber was  governed  by  Maximum  Price  Regulation 
165,  is  that  correct?  A.     That  is  right. 

Q,  In  other  words,  165  was  the  Service  Regula- 
tion covering  the  price  for  planing  lumber  in  force 
prior  to  [150]  April,  1944,  that  is  correct,  isn't  it? 

A.  Well,  I  would  have  to  examine  that  Regula- 
tion again  to  give  you  a  correct  answer.  I  wouldn't 
want  to  vouch  my  answer  now  on  that  because  it 
is  outmoded  and  has  nothing  to  do  with  figuring 
these  invoices.  I  was  duty-bound  to  figure  under 
539,  the  Regulation  in  effect  at  the  time  of  this 
shipment.  I  cannot  vouch  for  anything  previous  to 
that.  You  are  asking  me  a  question  that  I  can't 
vouch  for.  I  won't  try  to  retain  it  in  my  mind — I 
can't. 

Q.     You  know  165  governed 

A.  I  don't  know.  It  might  have  governed  many 
services. 
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Q.     Did  it  govern  services  for  planing  lumber? 

A.     I  don't  know. 

Q.     You  don't  know. 

A.  I  wouldn't  say  I  don't  know.  I  don't  want 
to  answer  that  question  because  I  would  have  to 
have  the  Regulation  put  before  me  to  say  yes. 

Q.  Supplementary  Service  Regulation  27  to  165 
became  first  effective  in  April,  1944,  do  you  laiow 
that? 

A.     The  27th— are  you  talking  about— S-S-R  27? 

Q.     Yes. 

A.  It  is  approximately  April,  '44,  I  believe.  I 
agree  with  you. 

Q.  Do  you  agree  Avith  me  that  539  supplanted 
Supplementary  [151]   Service  Order  Number  27? 

A.     That  is  right. 

Q.  Was  there  any  inhibition  agiiinst  a  person 
owning  a  sawmill  and  a  planing  mill  prior  to  tha 
issuance  of  539  in  Jmie? 

A.     What  do  you  mean  by  inhibition? 

Q.     AYell,  was  there  any 

Mr.  Hitchcock:  I  believe  that  that  question  is 
a  little  too  general,  if  the  Court  please.  We  are 
dealing  with  specific  facts. 

Q.  (By  Mr.  Hughes)  :  What  I  wanted  to  show 
was  that  there  was  no  Regulation  prohibiting  a 
mill — saw^mill  and  planing  mill,  even  if  they  were 
owned  by  the  same  person,  to  charge  the  rate  for 
planing  lumber  as  fixed  by  the  regulations  at  that 
time;  that  is,  prior  to  June,  1944. 

The  Court:     Answer  the  question,  if  you  can. 

A.     I  can't  answer  that  question. 
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The  Court:  Was  there  any  regulation  prohib- 
iting one  man  from  owning  a  planing  mill  and  a 
sawmill  1 

Mr.  Hitchcock:     We  have  never  objected  to  the 
ownership   at   all,   if  the   Court  please.    It  is  the 
charges  they  made  which  hinges  on  the  ownership. 
The   Court:     At   the  time  this   corporation  was 
formed  was  it  in  violation  of  any  regulation  for  a 
man  to  own  two? 
Mr.  Hitchcock:     No. 
The  Court:     No. 

Mr.  Hitchcock:  Not  at  the  time  it  was  formed. 
Q.  (By  Mr.  Hughes) :  As  I  understand  your 
testimony,  Mr.  Rothfield,  your  complaint  is  that  the 
Granite  Falls  Planing  Mill  charged  prices  provided 
by  539  without  getting  permission  from  the  OPA; 
is  that  the  substance  of  it? 

A.     Will  you  re-state  that  question,  please  ? 
Q.     As  I  understand  j^our  testimony,  your  chief 
complaint  is  that  the  Granite  Falls  Planing  Mill 
charged  prices  fixed  by  539  without  getting  permis- 
sion from  the  OPA? 

A.     I  have  got  to  say  M.  A.  W^yman  in  that  case. 
Mr.  Hitchcock:     If  the  Court  please,  I  don't  be- 
lieve that  that  was  the  testimony  at  all. 

The  Court:  He  is  asking  whether  that  is  his 
opinion  or  not. 

A.  (Continuing) :  It  is  my  contention  that  M. 
A.  Wyman  Lumber  Company  charged  that.  You 
asked  me  the  question  and  I  gave  you  that  answer. 
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Q.  (By  Mr.  Hughes) :  Is  there  anything  on 
those  invoices  showing  that  M.  A.  Wyman  charged 
it^? 

A.  These  are  invoices  taken  from  the  Office  of 
M.  A.  Wyman.  You  know  that. 

Q.     Is  there  anything  on  those  invoices  showing 
that  M.  A.  Wyman  charged  for  this  planing"? 
A.     Yes. 

Q.     Where  is  it? 

A.  There  is  the  charge  right  there  for  servicing. 
Q.  Well,  M.  A.  Wyman  I  said,— M.  A.  Wyman. 
A.     Right  here. 

Q.     Where  does  it  say  M.  A.  Wyman? 
A.     It  says  "This  lumber  delivered  to  our  plant 
by  M.  A.  Wyman. ' ' 

Q.     Well,  is  that  the  only  reason  why  you  say 
that ;  is  that  the  sole  reason  why  you  say  that  M.  A. 
Wyman  sold  this  %  [154-a] 
A.     He  certainly  did. 
Q.     Why  do  you  say  that? 

A.     Because  the  bill  of  lading  says  that  the  M.  A. 
Wyman  Lumber  Company  shipped  it. 
^      Q.     It  doesn't   say  the   M.   A.   Wyman  Lumber 
Company  sold  it,  does  it  ? 

A.     You  don't  send  a  bill  of  lading  unless  you 
owned  the  lumber  and  sell  it. 

Q.     Did  you  read  this,  what  it  says  on  each  one 
of  these  invoices;  have  you  read  that? 
A.     Certainly. 
Q.     On  the  rough  lumber? 
A.     That  is  his  method  of  statement. 
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Q.     That  is  what^ 

A.  "This  himber  delivered  to  the  Granite  Falls 
PLinins:  Mill"  which  is  true.  The  Granite  Falls 
Planing  Mill  was  500  feet  away  from  the  Mill. 

Q.  "If  any  prices  on  this  invoice  exceed  au- 
thorized ceiling  prices,  it  is  unintentional  and  proper 
adjustment  will  be  made  if  called  to  our  attention." 
Also  there  is  this  note,  "This  lumber  delivered  to 
Granite  Falls  Planing  Mills,  Inc.,  per  your  instruc- 
tions to  us." 

A.     Yes,  that  is  right.  I  will  grant  that. 

Q.  Just  a  minute.  "And  to  be  milled  and  han- 
dled by  them  [155]  in  accordance  with  your  instruc- 
tions to  them.  They  will  invoice  you  direct  for  their 
charges.  The  car  was  billed  out  by  them  showing 
ourselves  as  shippers  and  consignors  as  follows:" 

Now,  from  reading  that  do  you  still  insist  that 
that  by  some  magic  M.  A.  Wyman  sold  and  deliv- 
ered surfaced  lumber  f 

A.  I  must  state  this,  Mr.  Hughes:  that  it  is  still 
M.  A.  Wyman,  though  Granite  Falls  shipped  it.  It 
is  one  and  the  same  thing. 

Q.  Did  you  find  any  evidence  that  would  sus- 
tain your  contention  that  M.  A.  Wyman  sold  this 
lumber  after  it  was  planed? 

A.     Yes.    They  sold  it  surfaced  four  sides. 

Q.     Where  does  it  say  so? 

A.     These  two  bills  show  that. 

Q.  That  bill  says  just  the  opposite,  doesn't  it; 
doesn't  that  bill  say  just  the  opposite  to  what  you 
claim  here  on  this  M.  A.  Wyman  Lumber  Company 
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invoice;  doesn't  it  state  just  the  opposite  to  what 

you  are  saying?   Does  if?  A.     No, 

Q.  Doesn't  it  say  there  that  this  lumber  is 
shipped, — "is  delivered  to  Granite  Falls  per  your 
instructions."    Do  you  believe  thaf?  [156] 

A.     I  do  not. 

Q.     Oh,  you  don't  believe  that, — that  is  it? 

A.     Yes. 

Q.  Then  you  are  not  relying  upon  what  is  in 
these  invoices,  are  you? 

A.  No,  I  am  relying  upon  what  is  shipped 
through  these  invoices.  These  invoices  are  an  eva- 
sive practice  under  Section  16. 

Q.  The  invoice  is  an  evasive  practice?  What 
is  evasive  about  it? 

A.  Because  you  shipped  2  by  4's,  S-4-S,  and  2 
by  8's,  and  2  by  10 's. 

Q.  Yes;  that  is  right.  We  shipped  that  lumber 
green,  didn't  we,  as  shown  by  the  invoices? 

A.  You  shipped  it  green  S-4-S.  The  bill  of  lad- 
ing shows  what  you  shipped. 

Q.  We  only  sold  green  rough  lumber,  is  that 
correct,  as  shown  by  the  invoices? 

A.  As  shown  by  these  invoices,  you  sold  green 
surfaced  S-4-S  by  the  combination  of  two  invoices. 

Q.  You  say  that.  Where  does  it  show  on  the 
invoices  such  as  you  claim? 

You  say  your  information  is  obtained  from  these 
invoices.  Now,  will  you  just  show  the  Court  from 
either  of  these  invoices  what  you  claim?  [157] 
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A.  These  invoices  bear  the  same  date,  July  17th. 
They  ]3ear  the  same  car  number.  They  bear  the 
same  vohime  of  shipment, — 33,100  feet  of  2  by  6, 
2  by  8,  2  by  10,  and  2  by  12  green  surfaced  four 
sides.    That  is  what  left  in  that  shipment. 

Q.     That  is  what '? 

A.  That  is  what  Houston  Lumber  Company  got 
from  M.  A.  Wyman, — the  one  I  am  looking  at  right 
now. 

Q.  Doesn't  this  tell  A¥yman  Lumber  Company  to 
send  this  rough  green  to  the  planing  mill  to  be 
planed;  is  that  what  it  says? 

A.  This  is  a  statement  on  the  bottom  of  the  in- 
voice. 

Q.     Isn't  that  what  it  says? 

A.  I  am  stating  that  Houston  Lumber  Company 
got  33,100  feet  of  2  by  6,  2  by  8,  2  by  12,  surfaced 
four  sides. 

Q.     Yes;  they  got  it. 

A.  They  got  it  from  M.  A.  Wyman,  doing  busi- 
ness as  M.  A.  Wyman  Lumber  Company. 

Q.     They  got  it  from  M.  A.  Wyman  ? 

A.  Yes,  sir;  doing  business  as  M.  A.  Wyman 
Lumber  Company.   This  is  evasive;  this  is  trickery. 

Q.  I  see.  You  have  no  information  upon  which 
you  can  base  that  statement  except  wiiat  is  shown 
by  the  invoices?  ♦ 

A.     I  have  the  information.  [158] 

Q.    What  is  it? 

A.  539  states  that  no  sawmill  can  plane  its  own 
lumber  under  the  Regulation  539.  And  Mr.  Wyman 
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knows  it  and  you  know  it.   You  were  the  litigation 

attorney  at  the  time. 

The  Court:  Wait,  wait.  Don't  get  into  any  ar- 
gument. 

The  Witness:  That  is  the  truth.  That  is  the 
Regulation. 

Q.  (By  Mr.  Hughes)  :  It  says  also  that  eyen 
though  one  man  may  own  both,  under  certain  con- 
ditions they  can  get  permission,  doesn't  if? 

A.  To  charge  custom  mill  prices  except  on  their 
own  lumber — no  matter  what — if  they  haye  the 
slightest  interest  in  it,  they  can't  do  it.  You  were 
our  attorney  at  the  time  and  you  know  it.  You  are 
trying  to  break  me  doyvn  on  it  and  I  won't  budge. 

Mr.  Hitchcock:  Mr.  Rothfield,  that  is  all  right. 
Just  calm  yourself.  I  j^elieve  this  cross-examination 
is  going  far  afield.  I  hayen't  objected.  Howeyer, 
he  has  asked  the  same  question  oyer  and  oyer  again. 
Counsel  insists  upon  re-asking  it.  I  would  like  to 
haye  just  a  little  bit  of  limit  to  it. 

Mr.  Rothfield,  I  want  to  answer  the  questions 
[159]  and  contain  yourself,  please.  [160] 

Q.  Do  you  mean  to  say  now  that  the  charge  for 
planing  lumber  was  coyered  by  26? 

A.     Yes,  sir. 

Q.  And  there  was  no  seryice  regulation  giying 
the  price  of  planing  lumber?  [162] 

A.     In  1944,  you  are  asking? 

Q.     Yes,  in  1944,  if  you  know. 

A.     Douglas  fir  lumber  comes  under  RMPR  26. 
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Q.     That  is  the  sale  of  lumber'? 

A.     And  the  surfacing  of  it,  too. 

Q.  Let  me  ask  it  this  way:  539,  you  admit, 
covers  services  for  planing  lumber,  doesn't  it? 

A.     Yes,  sir. 

Q.  And  that  went  into  effect  June  5,  1944,  didn't 
it  ?  A.     Thereabouts. 

Q.  And  prior  to  that  time  we  had  supplemen- 
tal service  regulations  27  to  maximum  price  regu- 
lation 165,  didn't  we'?  A.     SSR  27,  yes. 

Q.     That  was  SSR  27  to  165,  wasn't  it? 

A.     I  think  so. 

Q.  That  went  into  effect,  as  you  said  this  morn- 
ing, about  April  some  time?  I  think  it  was  April 
16,  but  I  am  not  sure  of  the  date,  1944. 

A.     Either  April  or  May  of  1944. 

Q.  Prior  to  that  time  it  was  governed  by  165, 
wasn't  it?  In  other  words,  supplementary  order  27 
was  supplementary?  A.     Yes. 

Q.     To  165,  wasn't  it? 

A.    I  will  say  yes. 

Q.  So,  then,  the  service  regulations  were  cov- 
ered by  [163]  165  jDrior  to  the  issuance  of  supple- 
mental service  order  27? 

A.  I  will  say  yes.  There  was  a  planing  provi- 
sion for  lumber,  but  depending  upon  what  lumber. 

Q.  They  used  539  without  getting  permission  to 
do  so.   Is  that  correct? 

A.     I  would  say  that  is  correct.  [165] 

Q.  And  if  they  had  had  permission  to  do  so, 
there  would  be  no  question  for  this  complaint.  Is 
that  correct?  A.     I  can  state  here, 
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Q.     I  just  asked  you  that. 

A.  I  want  to  give  the  answer  in  my  own  way, 
if  you  will  permit  me,  sir. 

Q.     Answer  the  question.   That  is  all. 

A.  I  will  answer  the  question.  Never  in  his- 
tory, in  the  Office  of  Price  Administration,  have  they 
authorized  a  permit  to  any  one  to  charge  539  prices 
on  the  lumber  in  which  they  have  a  financial  in- 
terest. 

Mr.  Hughes :  I  ask  that  that  answer  be  stricken, 
and  the  witness  be  required  to  answer  my  question. 

The    Court:     It   may   be   stricken.    Answer   the 
question. 
■^^A.     I  beg  your  pardon? 

Q.  (By  Mr.  Hughes)  :  If  the  M.  A.  Wyman 
Lumber  Company  had  no  financial  interest  in  the 
Granite  Falls  Planing  Mill  would  there  be  any 
cause  for  complaint  here  today,  under  539 '^ 

A.  If  the  M.  A.  Wyman  Company  had  a  finan- 
cial interest  in  any  way  there  in  the  firm,  they 
could  not. 

Q.     If  he  hadn't,  you  say? 

A.     If  he  hadn't?    State  the  question  again,  sir. 

Q.  If  M.  A.  Wyman  had  no  financial  interest  iii 
the  Granite  Falls  Planing  Mill  during  1944,  would 
there  be  any  [166]  cause  for  complaint? 

Mr.  Hitchcock:  I  believe  we  are  getting  into 
an  assumption  here,  and  I  would  like  to  object  for 
that  reason. 

The  Court:     He  may  answer. 
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A.  Let  me  think,  now.  I  can  best  answer  that 
question  b}'  saying 

Q.  (By  Mr.  Hughes) :  Just  a  minute.  Just  an- 
swer it,  please,  yes  or  no. 

The  Court:  Answer  yes  or  no  and  then  explain 
if  you  care  to. 

xi.  No,  providing  that  the  Granite  Falls  did  not 
plane  any  lumber  in  which  they  had  an  interest. 

Q.  (By  Mr.  Hughes):  Yes.  If  G-ranite  FaUs 
had  planed  the  lumber  and  Wyman  had  no  interest 
in  it,  then  there  would  be  no  cause  for  complaint, 
would  there? 

A.  If  Wyman  had  no  interest  in  the  Granite 
Falls  Planing  Mill. 

Q.     How.  is  that?   I  didn't  hear? 

A.  If  he  had  no  interest  in  the  Granite  Falls 
Planing  Mill. 

Q.     What? 

A.     No  financial  interest  in  any  way. 

Q.     Then  the  charge 

A.  (Interposing)  :  Or  owned  the  lumber,  either 
way. 

Q.     Then  the  charges  would  have  been  correct? 

A.     Not  in  their  entirety. 

Q.     What? 

A.     There  is  still  a  little  difference. 

Q.  You  mean  there  would  be  no  cause  for  your 
complaint,  there  would  be  no  case  here  today  before 
the  Court  if  Wyman  had  had  no  interest  in  that 
planing  mill  ? 

A.  Providing  that  planing  mill  was  properly  au- 
thorized to  charge  these  prices. 
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Q.  Yes,  that  is  it.  In  other  words,  539  sets  out 
the  charge  for  planing  hunber  by  a  custom  mill,  and 
it  is  defined  that  a  custom  mill  cannot  operate  and 
charge  prices  under  539  if  the  owner  of  the  saw- 
mill has  a  substantial  interest  in  the  planing  milH 

A.     Or  vice  versa. 

Q.  But  539  goes  on  further,  doesn't  it,  and  states 
that  there  are  certain  conditions,  even  where  the 
ownership  is  in  the  same  party,  an  apf)lication  may 
be  granted  under  certain  conditions,  doesn't  it? 

A.     That  is  right. 

Q.  I  am  not  trying  to  mix  you  up.  I  am  just 
trying  to  get  straight  on  that. 

A.  That  is  all  right.  I  will  answer  you  to  the 
best  of  my  knowledge. 

Q.  That  has  to  be  done  by  an  application  to 
the  OPA?  A.     Right.  [168] 

Q.  Now,  do  you  know  whether  an  application 
was  made  by  the  Granite  Falls  Planing  Mill  to  the 
OPA  for  the  privilege  of  operating  under  539  ? 

A.  I  think  that  can  be  best  answered  by  the 
department  that  takes  care  of  that. 

Q.  I  ask  you:  Do  3^ou  know  of  any  letter  of 
application,  or  have  you  seen  a  letter  of  applica- 
tion by  the  Granite  Falls  Planing  Mill  addressed 
to  the  Office  of  Price  Administration,  asking  for 
permission  to  operate  under  539? 

A.     No,  I  never  saw  that  application. 

Q.     You  have  never  seen  it? 

A.     No,  sir. 

Q.     You  say  you  have  investigated  this  case? 

A.  I  haven't  seen  the  application  to  operate  un- 
der 539. 
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Q.  You  have  not  investigated  any  of  these  facts 
that  tend  to  show  any  justification  for  this  charge, 
have  you?  A.     I  have  investigated. 

Q.  You  didn't  investigate  that?  You  do  not 
know  about  that  phase  of  it,  do  you? 

A.  I  say  that  there  was  no  application  from  M. 
A.  Wyman  to  operate  a  custom  mill  under  MP  539. 

Q.  I  said  Granite  Falls.  I  didn't  say  from 
Wyman. 

A.     Or  Granite  Falls,  under  539. 

Q.     Is  there,  under  any  other  regulation?  [169] 

A.  I  have  seen  correspondence  regarding 
SSR-27. 

Q.  Twenty-seven,  the  third  of  May  was  the  date 
that  supplemental  service  order  27  came  into  effect, 
wasn't  it?  A.     That  is  right. 

Q.     May  3?  A.     Yes. 

Q.     And  you  have  seen  that  ai)plication  ? 

A.    I  have  seen  that  letter. 

Q.     Of  application?  A.     Yes,  sir. 

Q.  For  permission  to  operate  under  27,  which 
contains  substantially  the  same  provisions  as  539? 

A.     Approximately. 

Q.  And  do  you  know  what  became  of  that  ap- 
plication ? 

Mr.  Hitchcock:  If  the  Court  please,  the  man 
who  handles  that  is  here.  I  have  a  man  here  who 
will  be  our  next  witness,  and  he  will  have  all  the 
information  on  that,  and  I  think  he  has  a  copy 
of  the  letter  and  we  will  be  glad  to  introduce  the 
same  in  evidence. 
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The  Court:     Answer  the  question. 
The  Witness :     Will  you  re-state  the  question,  Mr. 
Hughes  ? 

Q.     (By    Mr.    Hughes) :     Have    you    read    that 
letter?  A.     I  have  read  that  letter. 

(Letter  marked  Defendants'  Exhibit  A-2  for 
identification.)  [170] 

Q.     Handing  you  defendants'  exhibit  A-2,  I  will 
ask  you  if  that  is  the  application  that  you  saw? 

A.  I  think  this  is  substantially  the  letter  I  read 
in  the  files. 

Q.     In  whose  office? 

A.     In  our  office, — May  3,  1944. 

Q.     In  Mr.  Wurnsted's  office  or  yours? 

A.     Mr.  Wurnsted's  office. 

Q.  That  is  the  application  by  the  Granite  Falls 
Planing  Mills  dated  May  3,  1944?  A.     Yes. 

Q.  Addressed  to  the  Regional  Office  of  Price  Ad- 
ministration, for  permission  to  operate  under  regu- 
lation— under  MPR-165,  and  supplemental  regula- 
tion 27,  effective  May  3,  1944? 

A.     That  is  right. 

Mr.  Hughes:     I  offer  that. 

Q.  Do  you  know  what  was  done  with  that  appli- 
cation ? 

A.     That  is  not  in  my  department,  sir. 

Q.     I  say  you  do  not  know  what  was  done  with  it  ? 

A.  The  answer  is  it  is  not  in  my  department,  so 
what  was  done  with  the  application 

Q.     I  will  ask  you  if  you 
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A.     I  can 't  answer  that.   All  I  can  say  to  that  is : 
I  don't  know.  [171] 

Q.     You  have  discussed  this  with  Mr.  Wurnsted, 
haven't  you?  A.    Yes. 

Q.     When? 

A.     Several   times,   the  same  as  you  have;   dis- 
cussed it  several  times. 

Mr.  Hitchcock:     I  have  no  objection  to  that. 
The  Court:     This  may  be  received. 

(The  document  previously  marked  defend- 
ant's exhibit  A-2  for  identification  was  admit- 
ted in  evidence.) 

DEFENDANT'S  EXHIBIT  A-2 
[Letterhead  Granite  Falls  Planing  Mill,  Inc.] 

May  3,  1944. 
Regional  Office 

Office  of  Price  Administration 
"White  Hehry  Stuart  Bldg., 
Seattle,  Washington 

Gentlemen : 

Reference:     MPR  165  Supp.   Service 
Reg.  27— Effective  May  3,  1944. 
Under  Part  1499.2258  Section  3  Paragraph  (b), 
the  undersigned  hereby  applies  for  authority  to  op- 
erate under  this  regulation,  and  offers  the  follow- 
ing facts  in  support. 

Our  plant  is  located  near  Granite  Falls,  Wash- 
ington.  Our  equipment  consists  of  a  steam  powered 
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lumber  planer  and  a  loading  and  unloading  crane. 
At  Hartford,  Washington,  which  is  our  Railroad 
loading  point,  we  have  a  platform  and  unloading 
and  loading  crane.  This  is  located  approximately 
12  miles  from  our  plant,  and  the  OPA  lumber 
division  has  given  us  authority  to  charge  $1.50  per 
M'  truck  charge. 

There  are  many  small  Rough  tie  mills  in  this 
neighborhood  from  which  we  buy  Rough  Boards 
and  Dimension  and  surface  it  to  make  it  available 
for  the  war  effort.  If  we  did  not  operate  this  plant, 
this  Rough  "side  cut"  would  for  the  most  part  be 
burned  as  w^aste. 

The  war  demand  for  surfaced  lumber  is  exceed- 
ingly great,  but  little  Rough  lumber  is  bought  and 
as  there  is  no  other  plant  of  this  kind  in  this  vicin- 
ity, we  believe  we  are  contributing  something  to  the 
war  effort.  Our  capacity  is  approximately  40  M  Ft. 
per  day. 

As  we  do  not  have  any  resaw  or  equipment  to 
break  down  larger  sizes,  any  lumber  handled  by 
us  is  at  a  saving  over  those  plants  that  do  charge 
for  breaking  dowai  larger  sizes  and  also  surfacing 
the  product. 

We  hope  you  will  give  this  your  early  considera- 
tion. 

Yours  very  truly, 

GRANITE  FALLS  PLANING 
MILL,  INC. 
By  /s/  M.  H.  WYMAN. 
MH:s 

Admitted  Sept.  27,  1946. 
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Q.  (By  Mr.  Hughes) :  Handing  you  supplemen- 
tal service  regulation  27  to  maximum  price  regula- 
tion 165,  that  became  effective  on  May  3,  1944, 
didn't  if?  A.     That  is  right. 

Q.  And  the  consideration  for  that  reads  as  fol- 
lows:— I  want  you  to  see  if  I  read  it  correctly. 
"  'Custom  mills'  are  specially  defined  in  the  reg- 
ulation. Some  persons  who  do  not  come  within  the 
scope  of  that  definition  may  not  be  performing  cus- 
tom mill  service.  Such  persons  may  apply  to  the 
nearest  regional  office  of  Price  Administration  for 
permission  to  charge  the  maximum  j^rices  provided 
by  this  regulation.  Such  permission  will  be  granted 
in  those  cases  in  which  it  is  found  that  the  authori- 
zation: [172] 

(1)  Will  result  in  a  greater  production  of  sur- 
faced boards  or  dimension  of  kiln-dried  lumber. 

(2)  Will  not  encourage  producing  sawmills  hav- 
ing manufacturing  and  kiln-drying  facilities  to  shij) 
their  lumber  green,  partially  dry,  rough  or  in  thick- 
nesses over  2''. 

(3)  Will  provide  necessary  milling  services 
v^hich  can  not  reasonably  be  sup])lied  by  producing 
mills,  or  l)y  custom  mills  qualifying  under  para- 
graph (a). 

(4)  Will  not  result  in  unnecessarily  increasing^ 
the  cost  of  finished  lumber  to  the  ultimate  con- 
sumer. ' ' 

Does  that  regulation  so  provide? 
A.  Let's  refer  to  the  regulation. 
Q.     That  is  27? 
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A.  Yes.  I  don't  know  if  the  consideration  ap- 
plies.  That  is  the  regulation,  although 

Q.     That  is  what  it  states? 

A.  I  will  admit  that.  It  goes  a  little  further,  too, 
doesn't  it"?  That  same  consideration  goes  a  little 
further,  I  believe. 

Q.  I  don't  want  to  skip  anything:  '*If  such  per- 
mission is  refused,  the  oi)erator  must  use  the  charges 
provided  in  the  appropriate  lumber  price  regula- 
tion." A.     That  is  right. 

Q.     If  it  is  refused?  A.     Correct.  [173] 

Q.  Did  you  investigate  to  find  out  whether  the 
Granite  Falls  Planing  Mill  Company  qualified  un- 
der these  provisions  ? 

A.  I  don't  have  to  go  back  into  that  part.  All 
I  was  concerned  with 

Q.  Just  answer  my  question:  Did  you  investi- 
gate the  Granite  Falls  Planing  Mill  to  find  out 
whether  they  could  qualify  under  these  provisions, 
these  four  I  have  just  read? 

A.     I  am  interested  in 

Q.     (Interposing)  :     You  answer  the  question. 

A.     You  are  talking 

The  Court:  Wait  a  minute.  Answer  the  ques- 
tion and  don't  argue  so  much.   Answer  his  question. 

The  Witness:     State  the  question  again. 

Q.  (By  Mr.  Hughes)  :  Did  you  investigate  the 
Granite  Falls  Planing  Mill? 

A.  I  didn't  have  to  go  back  into  that  part.  All 
I  was  concerned  with 
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Q.  (Interposing)  :  Just  answer  my  question. 
Did  you  investigate  the  Granite  Falls  Planing  Mill 
to  find  out  whether  they  could  qualify  under  these 
provisions,  these  four  I  have  just  read? 

A.     I  am  interested  in 

Q.     (Interposing) :     You  answer  the  question. 

A.     You  are  talking 

The  Court:  Wait  a  minute!  Answer  the  ques- 
tion and  [174]  don't  argue  so  much.  Answer  the 
question. 

The  Witness:     State  the  question  again. 

Q.  (By  Mr.  Hughes)  :  Did  you  investigate  the 
Granite  Falls  Planing  Mill  to  find  out  whether 
they  could  qualify  under  these  four  provisions'? 

A.     Yes. 

Q.     You  did  investigate?  A.     Yes,  sir. 

Q.     What  investigation  did  you  make? 

A.  Through  the  regular  channels,  that  the  plant 
was  under  one  roof. 

Q.  Through  regular  channels.  Did  you  investi- 
gate it  yourself? 

A.     Through  our  department. 

Q.     Well,  I  want  to  ask  you 

A.     (Interposing) :     I   did   not. 

Q,     What  did  you  find  yourself? 

A.  I  didn't  go  out  to  the  plant,  if  that  is  what 
you  want  to  know. 

Q.     Did  you  investigate  yourself? 

A.  Our  department  did.  I  didn't  investigate  it 
at  that  particular  moment  you  are  asking  for. 
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Q.  And  you  did  not  know  whether  they  could 
qunlify  under  these  provisions  or  not,  at  that  par- 
ticular time,  did  you?  [175] 

A.     At  that  particular  time,  I  will  say  no. 

Q.  If  the  Granite  Falls  Planing  Mill  had  been 
miable  to  surface  this  lumber,  where  else  could  it 
have  been  done  in  that  community  f 

Mr.  Hitchcock:  I  object  to  that  unless  he  quali- 
fies it  as  to  his  own  knowledge. 

Q.     (By  Mr.  Hughes)  :     Yes,  if  he  knows. 

The  Court:     Answer  if  you  know. 

A.     I  don't  know. 

Q.     (By  Mr.  Hughes) :    You  don't  know? 

A.  Except  I  do  know  that  Granite  Falls  and  the 
Wyman  Lumber  Company  is  one  institution. 

Q.     You  stick  to  that,  do  you? 

A.     I  certainly  do. 

Q.  You  did  not  investigate,  though,  to  find  out 
whether  there  was  a  competing  mill  with  the  Gran- 
ite Falls  Planing  Mill? 

A.     1  didn't  go  seeking  out  other  mills. 

Q.     Did  you   ever  hear  of  the  Walton  I^umber 
I     Com.pany  of  Everett? 

A.  Yes,  and  the  Warren  Lumber  Company  and 
another  over  at  Anacote. 

Q.  I  am  speaking  of  Everett  now.  How  far  is 
Granite  Falls  from  Everett? 

A.     Possibly  ten  or  twelve  miles,  roughly.  [176] 

Q.  Is  there  a  planing  mill  nearer  to  Everett  than 
Granite  Falls?  A.     I  don't  know. 

Q.     You  don't  know? 
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A.  I  don't  like  to  be  confined  to  the  Everett 
Mill,  but  I  know  Walton  Lumber  Company  are  in 
Everett,  about  twelve  miles  from  Granite  Falls. 

Q.  MPR-539  contains  the  same  requirements  as 
165,  for  custom  milling,  doesn't  it? 

A.     SSR-27tol65? 

Q.     Yes. 

A.  Well,  approximately,  although  there  might 
be  a  little  different  wording. 

Q.     As  far  as  you  know,  they  are  the  same? 

A.  About  the  same.  That  can  best  be  determined 
by  the  department  that  has  charge  of  making  the 
regulations,  which  would  not  be  through  the  Price 
Division. 

Q.  You  do  know,  however,  if  the  buyer  had 
bought  and  had  this  planing  service  done  at  Everett, 
or  the  nearest  point  to  the  mill,  it  would  have  cost 
him  more  than  it  actually  cost  him  for  the  Granite 
Falls  Mill  to  do  it? 

Mr.  Hitchcock:  I  believe  that  is  wandering  far 
afield  and  asking  him  for  an  opinion,  and  for  a  con- 
clusion in  addition.  [177] 

Mr.  Hughes:  If  your  Honor  please,  I  am  just 
Trying  to  show  that  if  this  planing  had  been  done 
by  any  other  mill,  they  would  have  been  entitled  to 
charge  custom  milling  services  for  it. 

The  Court :     The  Court  had  ruled.  Proceed. 

Q.  (By  Mr.  Hughes)  :  Now,  you  say  the  Gran- 
ite Falls  Planing  Mill  serviced  lumber  for  M.  A. 
Wyman.  You  say  that  ?  A.     Right. 
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Q.    And  you  base  that,  not  on  the  invoices,  but 
on  other  information? 

A.     I  base  that  on  the  invoices  and  the  position 
of  the  plant. 

Q.     You  base  that  on  the  invoices'? 

A.     Yes. 

Q.     And  that  is  all  you  did  base  it  on*? 

A.     And  the  billings. 

Q.  You  claim  that  this  was  sold  in  excess  of 
539? 

A.     I  claim  it  was  sold  in  excess  of  RMPR-26. 

Q.  Where  do  the  invoices  show  that  M.  A.  Wy- 
man  surfaced  this  lumber? 

A.  Because  these  invoices  came  from  M.  A. 
Wyman  Lumber  Company. 

Q.  They  were  ordered  to  be  shipped  that  way, 
weren't  they? 

A.  They  were  ordered, — If  you  take  the  typing 
on  [178]  the  invoice,  I  would  say  yes. 

Q.  I  believe  you  said  that  this  plaintiff's  exhibit 
6,  on  the  right  side  here,  showed  the  overcharges, 
the  total  amount  that  you  figured  out.  Is  that  cor- 
rect ?  A.     That  is  right. 

Q.  And  you  say  that  shows  the  overcharge  after 
taking  out  the  cartage?  A.     That  is  right. 

Q.     You  are  sure  of  that? 

A.     I  am  sure  of  that. 

Q.     And  w^here  did  you  figure  that  amount  ? 

A.     On  those  invoices  ? 

Q.    Yes.    What  is  the  overcharge? 

A.     $184.44. 
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Q.     That  is  what  you  found  was  the  overcharge'? 

A.     Yes. 

Q.  That  doesn't  show  up  on  this  exhibit  6, 
does  it?  ! 

A.  You  have  got  exhibit  6.  That  is  part  of  ex- 
hibit 6  right  there. 

Q.     Exhibit  6  of  page  4,  your  honor. 

A.     The  fourth  one  down. 

Q.  I  am  speaking  of  the  figure  in  this  i)lace,  is 
what  I  am  referring  to.   That  shows  $237.93. 

A.  That  is  taking  off  the  cartage.  This  is  the  fig- 
ure right  there.  [179] 

Q.  That  is  not  correct,  then"?  That  statement 
does  not  purport  to  be  correct  ? 

A.     The  recapitulation  takes  care  of  that. 

Redirect  Examination 
By  Mr.  Hitchcock: 

Q.  Do  you  know  what  regulation  the  defendant 
was  subjected  to,  with  reference  to  the  surfacing' 
of  lumber?  Do  you  know  whether  it  was  539  or 
SS27,  were  in  effect  from  July  to  December,  1944? 

A.     Yes. 

Q.     Which  one  was  in  effect? 

A.     MPR-539.  [180] 
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called  and  sworn  on  behalf  of  the  plaintiff,  testi- 
fied as  follows: 

Direct  Examination 

By  Mr.  Hitchcock : 

Q.     Will  you  state  your  name,  please? 

A.     William   C.  Wurnsted. 

Q.     What  is  your  occupation'? 

A.  I  am  head  of  the  building  materials  and  lum- 
ber division  of  Price, — in  the  Seattle  District  Of- 
fice of  the  Price  Administration. 

Q.  How  long  have  you  been  employed  and  what 
are  your  duties'? 

A.  Well,  I  have  been  employed  there  since  Sep- 
tember, 1942.  My  duties  are,  at  the  present  time, 
the  dissemination  of  information,  naturally,  running 
the  division  that  I  am  head  of,  contacting  the  pub- 
lic on  items  in  regard  to — Or  discussions  in  regard 
to  the  OPA  regulations.  [182] 

Q.     (By  Mr.  Hitchcock)  :     Go  ahead. 

A.  Then  he  explained  to  me  that  there  were  a 
lot  of  mills  in  the  district  that  had  no  planing  fa- 
cilities, and  that  there  was  a  war  on  and  we  needed 
lumber,  and  needed  it  badly, — and  I  certainly  agreed 
with  him  that  vv^e  did  need  lumber  and  needed  it 
badly.  I  think  I  said  to  him  that  if  he  had  the  ad- 
ditional capacity  for  surfacing  lumber,  and  wanted 
to  make  an  application  under  165,  for  the  price  that 
he  made,  that  he  might  be  permitted  to  do  some  cus- 
tom milling  on  lumber  other  than  his  own,  but  there 
was  this  165  that  prohibited  it  at  that  time. 
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Q.     When  was  that"? 

Q.  (By  Mr.  Hughes)  :  AVhat  Wyman  did  you 
talk  to? 

A.  I  talked  to  Mr.  Wyman,  Sr.,  and  that  is  Mr. 
M.  A.  Wyman. 

Q.     (By  Mr.  Hitchcock)  :     All  right.    Go  ahead. 

A.  A  little  later  on  and  I  believe  during  our 
conversation,  he  also  explained  to  me  how  he  ac- 
quired the  mill,  and  that  the  thing  had  been  a  los- 
ing proposition.  [185] 

Q.     That  is  the  Wyman  Mill  you  are  referring  to  ? 

A.     That  is  right. 

Mr.  Hughes:  Are  you  speaking  of  the  planing 
mill  or  the  Wyman  Mill  '^. 

Mr.  Hitchcock:     The  Wyman  mill. 

The  Witness:  A  little  later  on  his  son  came  in. 
I  think  it  was  at  that  time.  In  fact,  I  am  certain  of 
it,  and  we  agreed  that  we  would  go  up  and  check  the 
plant. 

Q.  (By  Mr.  Hughes)  :  That  is  up  to  the  planing 
mill? 

A.  That  is  take  the  wdiole  industry,  the  whole 
plant,  with  the  idea  in  mind  of  establishing  a  rate 
under  165  that  he  could  use,  providing  we  could 
establish  this  new  surfacing  charge ;  but  I  explained 
most  emphatically  to  him  that  I  could  not  add  new 
manufacturing  or  planing  charges  that  a  custom 
mill  might  charge  to  any  lumber  which  he  may 
manufacture  of  his  own.  Now,  that  is  my  recollec- 
tion of  the  thing,  to  the  best  of  my  ability. 
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Q.  (By  Mr.  Hitchcock) :  Now,  Mr.  Wurnsted, 
pursuant  to  this  conversation,  did  the  defendant 
ever  fik^  an  application  for  such  a  permit? 

A.  Well,  in  the  interim, — Let  me  explain  it  this 
way:  supplemental  regulation  27  to  165  was  devel- 
oped.  I  would  like  to  say  why  it  was  developed. 

Q.     Go  right  ahead. 

Q.     (By  Mr.  Hughes) :     Did  you  help  develop  it? 

A.     I  did  not. 

Q.  Do  you  know  why  it  was  developed,  from  the 
statement  of  the  consideration  and  other  reasons  in 
connection  with  your  duties'? 

Mr.  Hughes:     Well,  I  object  to  that. 

The  Court :  Well,  I  think  the  Court  can  read  the 
considerations,  yes.  Go  ahead.  I  don't  care  about 
that. 

Q.  (By  Mr.  Wyman)  :  Pursuant  to  this  con- 
versation, will  you  go  ahead  and  state  whether  or 
not  an  application  was  filed  under  SR  27? 

A.     Yes,  an  application  was  filed. 

Q.     When?  A.     On  May  3. 

Q.     What  year?  A.     1944. 

Q.  And  at  that  time,  under  the  regulations,  that 
is  27,  were  there  certain  requirements  that  should 
be  in  that  application  ?  A.     Oh,  yes. 

Q.     What  were  those  requirements? 

A.  Primarily,  one  of  the  requirements  was  that 
the  applicant  had  no  interest  in  a  sawmill? 

Q.  I  mean,  did  the  application  set  forth  this 
fact? 
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A.  That  is  right,  the  application  very  specifi- 
cally, under,  I  believe,  section  3,  explains  what  a 
custom  mill  is  [187]  and  section  B, — or  section  2  of 
section, — That  is  paragraph  2  of  section  3  outlines 
one  of  the  requirements,  and  it  also  explains  what 
lumber  prices,  these  prices  established  herein,  can 
be  applied  on;  that  is  the  species  of  the  lumbers. 
B  goes  in  great  detail  as  to  operators  not  qualify- 
ing under  the  paragraph  A. 

Q.  Was  this  application  in  proper  form  under 
these  x^i'ovisions  ?  Did  it  say  anything  about  own- 
ership? A.     No,  it  did  not. 

Q.     Should  that  have  been  in  there  at  that  time? 
A.     Yes,   it  should  have  been   in   there   at  that 
time. 

Q.  With  reference  to  SR-27,  what  period  of  time 
did  that  regulation  cover? 

A.     Number  27  went  into  effect  on — Was  issued 
April  18  and  became  effective  May  3. 
Q.     1944? 

A.  1944.  And  was  superceded  by  MPR  539  on 
June  5,  1944. 

Q.  Could  any  custom  milling  price  have  been 
charged  by  the  defendant  prior  to  the  time  that  au^ 
thority  was  acted  upon,  under  either  of  these  regu- 
lations ? 

Mr.  Hughes:  What  was  the  question? 
Q.  (B}^  Mr.  Hitchcock)  :  Could  custom  mills 
charges  have  been  charged  under  either  of  these 
regulations  by  the  applicant,  the  Granite  Falls  Plan- 
ing Mill,  prior  to  authorization  [188]  pursuant  to 
the  application?  A.    No. 
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Q.     Do  you  know 

Mr.   Hughes:     Give  me  the  figures  upon  which 
you  base  that  answer. 

A.     No, — The  applicant 

Q.     Well,  could  they  or  could  they  not? 
The  Court:     Better  repeat  the  question. 
Q.     (By  Mr.  Hitchcock)  :     Could  custom  milling 
rates  under  either  of  these  regulations  have  been 
charged  by  the  applicant,  that  is  the  Granite  Falls 
Planing  Mill,  until  the  authority  had  been  granted? 
A.     No,  positively. 

Q.     Did  MPR  539  go  into  effect  shortly  there- 
after? 

A.     It  went  into  effect  June  5,  1944. 
Q.     Did  MPR  539  contain  several  similar  provi- 
sions with  reference  to  charges  in  custom  milling? 
A.     Yes,  that  is  right. 

Q.  AVas  any  application  ever  filed  under  MPR 
539?  A.     Not  to  my  knowledge. 

Q.     Now,  do  you  know  of  your  own  knowledge 
what  what   regulations  governed   customs   milling, 
surfacing,  on  Douglas  fir,  during  1944,  from  July 
to  December, — customs  milling? 
A.     MPR  539. 

Q.  And  do  you  know^  what  regulation  governed 
surfacing  [189]  of  Douglas  fir  during  1944?  Did 
any  other  regulation  cover  that? 

A.  If  the  surfacing  was  done  by  a  custom  mill, 
properly  licensed,  539  was  applicable.  If  the  sur- 
facing was  done  by  any  one  else,  it  was  subject 
to  MPR-29.  [190] 
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Cross-Examination 
By  Mr.  Hughes: 

Q.  You  were  formerly  in  the  Imnber  business 
here  in  Seattle,  weren't  you?  A.     Yes,  sir. 

Q.  That  was  prior  to  your  employment  by  the 
OPA?  A.     Yes,  sir. 

Q.  And  you  have  been  here  for  a  great  many 
3^ears  ? 

A.     That  is  right;  since  about  1919. 

Q,  Did  you  receive  an  application  from  the 
Granite  Falls  Planing  Mill  dated  May  3,  1944,  to 
operate  under  MPR-165,  under  that  service  regu- 
lation 27?  A.     I  did. 

Q.     And  that  is  the  same  as  539  now? 

A.     No,  I  wouldn't  say  it  was  the  same. 

Q.     Substantially  the  same?  [196] 

A.  Yes,  the  regulations  are  substantially  the 
same.  Our  price  at  that  time  was  specifically  made 
under  27  to  165. 

Q.  And  it  just  happens  to  be  on  May  3rd,  the 
same  date  that  27  came  into  effect? 

A.  I  believe  I  saw  to  it  that  he  got  a  copy  of 
that  27.   I  am  not  sure. 

Q.  Now,  handing  you  defendant's  exhibit  A-2, 
I  will  ask  you  if  that  is  the  application  that  you  re- 
ceived on  or  about  May  3,  1944? 

A.     Yes,  that  is  it. 

Q.  That  was  signed  by  the  Granite  Falls  Planing 
Mill  by  H.  M.  Wyman? 

A.     That  is  right,  by  M.  H.  Wyman. 
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Q.  And  it  is  addressed  to  the  Regional  Office, 
Office  of  Price  Administration,  Seattle,  Washing- 
ton'? A.     That  is  right. 

Q.  And  that  is  the  address  of  the  District  Of- 
fice of  the  OPA? 

A.  That  is  the  address  of  the  District  Office,  but 
not  the  Regional  Office.  It  is  addressed  to  the  Re- 
gional Office,  by  the  way. 

Q.  But  he  had  it  addressed  to  Seattle  instead 
of  San  Francisco?  A.     That  is  right.  [197] 

Q.     How  did  it  happen  to  reach  your  desk? 

A.     Well,  through  the  usual  course  of  mail. 

Q.  You  handle  that  kind  of  business,  these  ap- 
plications, do  you? 

A.     That  is  right.   That  is  it  comes  to  my  desk. 

Q.  Was  that  application  discussed  by  you  and 
M.  H.  Wyman  on  behalf  of  the  Granite  Falls  Plan- 
ing Mill?  A.     Not  that  I  remember. 

Q.     You  don't  remember?  A.     No. 

Q.  You  don't  remember  any  discussion  between 
you  and  M.  H.  Wyman? 

A.  Other  than  the  fact  that, — But  I  do  remem- 
ber discussing  the  application  with  him.  My  discus- 
sion with  M.  H.  Wyman  was  to  the  effect  that  we 
were  going  out  to  the  mill. 

Q.     What  are  you  reading  from  there? 

A.  It  is  a  card  from  Mr.  M.  H.  Wyman.  If  I 
remember,  M.  A.  Wyman  Lumber  Company,  that 
is  all.    Just  a  few  notes  of  my  own. 

Q.  You  say  you  did  not  have  any  discussion  with 
M.  H.  Wyman  at  all? 
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A.  I  don't  remember  discussing  the  application 
witli  Mr.  Wyman  at  all.  I  did  make  the  arrange- 
ment with  him.  That  I  was  going  to  the  sawmill 
with  him.  [198] 

Q.     You  did  tell  him  that? 

A.     I  did  tell  him  that. 

Q.  And  do  you  remember  H.  M.  Wyman,  this 
young  man  sitting  right  here? 

A.  Even  now,  I  wouldn't  be  sure  whether  that 
is  M.  H.  Wjanan. 

Q.  Do  you  remember  this  young  man  coming  to 
your  office  and  bringing  that  application? 

A.  I  wouldn't  say  that  was  the  young  man.  It 
was  M.  H.  Wyman  that  is  the  man  that  gave  me 
the  card.  . 

Q.     This  happens  to  be  M.   H.  Wyman  sitting  j 
right  here.    He  is  the  one  that  gave  you  the  letter, 
is  he?  A.     I  don't  know. 

Q.     You  don't  remember  how  you  received  it? 

A.     No,  sir. 

Q.     But  you  did  receive  it  on  or  about  that  date? 

A.     Yes. 

Q.  I  think  you  stated  this  morning  you  discussec 
this  with  M.  A.  Wyman? 

A.     That  is  right. 

Q.  Didn't  you  take  this  application  up  to  the 
office,  which  happened  to  be  in  the  same  buildingj 
and  held  this  application  in  your  hand  and  mtro- 
duced  yourself  to  M.  A.  Wyman?  A.     No. 

Q.     Just  a  letter 

A.  I  had  this  other  letter  from  Lew  Chervais 
in  my  hand. 
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Q.     But  you  didn't  bring'  this  letter  of  May  3rd? 

A.     Yes,  sir. 

Q.  And  no  discussion  was  had  with  M.  A.  or 
M.  H.  Wyman,  either  one? 

A.     I  don't  remember. 

Q.  You  don't  remember  walking  up  to  the  office 
to  discuss  it  with  them? 

A.  I  discussed  Mr.  Chervais'  letter  with  M.  A. 
Wyman. 

Q.  You  discussed  Mr.  Chervais'  letter  with  M.  A. 
Wyman?  A.     That  is  right. 

Q.     And  he  is  the  only  one  that  you  talked  to? 

A.     That  is  right. 

Q.  You  are  sure  of  that?  That  is  as  well  as 
your  memory  serves  you?  A.     Yes,  sir. 

Q.     But  you  may  have  forgotten  what  happened? 

A.     I  am  pretty  sure  of  that. 

Q.  Now,  did  you  tell  Mr. — You  say  you  told  M. 
A.  Wyman  that  you  would  go  up  to  the  mill  and 
look  it  over  and  see  what  could  be  done? 

A.     Yes,  sir;  I  did. 

Q.     And  you  told  him  you  would  let  him  know  ? 

A.  No.  It  went  a  little  farther  than  that.  I 
told  [200]  him  that 

Q.     What  was  the  date  of  that,  about? 

A.  Oh,  it  was  some  time — I  think  the  time  when 
I  mentioned  going  to  the  plant,  to  the  mill,  with 
him  was  at  the  time  I  saw  that  card  at  his  office. 

Q.     And  when  was  that?   Try  and  fix  the  time. 

A.  Well,  approximately  right  shortly  after  I 
received  that  letter  from  Mr.  Chervais. 
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Q.     That  letter  is  dated  March  3i'd,  isn't  it,  1944? 

A.     Yes,  I  believe  that  is  what  it  is. 

Q.     And  you  think  you  were  there  shortly  after 
you  received  that  letter*? 

A.     Yes,  that  is  right  because  I  had  a  specific  job 
to  do,  according  to  that  letter. 

Q.  Did  you  ever  make  another  trip  to  that  of- 
fice ?  A.     No,  sir ;  I  never. 

Q.  And  you  don't  remember  anybody  discus- 
sing this  letter  with  you  after  May  third? 

A.     No,  sir. 

Q.  You  remember  talking  to  me  about  this  a  cou- 
ple of  weeks  ago,  don't  you?  A.     Yes. 

Q.  You  came  down  and  talked  to  me,  just  what 
happened  ?  A.     Yes. 

Q.  Yes.  I  said  I  would  like  to  know  just  what 
[201]  happened? 

A.  I  told  you  very  frankly  that  I  would  have  to 
go  over  my  file  in  order  that  I  could  refresh  my 
memory.  If  I  remember,  that  is  exactly  what  I  said 
to  you. 

Q.  That  is  right.  And  then  you  went  over  your 
file  and  had  another  conference  with  me.  You 
wouldn't  talk  to  me  unless  some  one  else  was 
present  ? 

A.     To  my  mind,  that  conversation  was 

Q.  I  just  asked  you  the  question.  Isn't  that  a 
fact?  A.     Repeat  the  question. 

Q.     I  had  another  conference  with  you? 

A.     You  did. 
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Q.     In  which  you  would  only  talk  to  me  in  Mr. 
Hitchcock's  presence?  A.     That  is  right. 

Q.  And  at  that  time  you  said  Mr.  Hitchcock 
would  have  to  be  present?  A.     Yes. 

Q.     And  I  said  I  would  just  like  to  know  what 
the  facts  are?    Do  you  remember  that? 
A.     Yes. 

Q.  And  you  told  me  3^ou  didn't  remember  ex- 
cept this:  That  you  took  this  application  upstairs 
and  you  talked  to  M.  A.  Wyman,  and  M.  A.  Wyman 
said,  "I  don't  know  a  thing  about  it.  You  will  have 
to  see  my  son."  And  he  took  you  [202]  in  and  in- 
troduced you  to  his  son? 

A.  I  think  Mr.  Hitchcock  objected  and  wouldn't 
let  me  answer  the  question. 

Q.     You  did  say  that,  didn't  you? 
A.     Never. 

Q.  And  you  told  me  frankly  that  you  really 
didn't  remember  what  did  happen.  Isn't  that  the 
fact? 

A.     I  will  try  to  see  if  I  can  think  of  the  words 
said,  if  I  said  anything. 
B     Q.     Well,  that  was  the  substance  of  it,  wasn't  it? 
y     A.     No,  that  is  too  broad  a  statement.   I  wouldn't 
admit  that  imder  any  circumstances. 

Q.     As  a  matter  of  fact,  you  have  never  told  me 
a  lot  of  this  testimony  you  have  given  here  today  ? 
A.     That  is  a  fact.   I  really  didn't. 
Q.     You  didn't  tell  me  at  all  about  that? 
A.     That  is  right.  [203] 
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Q.  (By  Mr.  Hughes) :  Now,  Granite  Falls  is 
about  40  miles  from  here,  isn't  it? 

A.     That  is  right. 

Q.  And  didn't  H.  M.  Wyman  tell  you  that  he 
would  take  you  out  there  to  see  the  mill? 

A.    Yes. 

Q.  So  you  did  talk  to  M.  H.  Wyman,  didn't 
you?  A.     Yes,  I  admit  I  did  talk  to  him. 

Q.     After  you  received  this  letter  of  application? 

A.  No,  sir;  I  don't  know  whether  I  talked  to 
him  after  the  application,  from  memory  right  now, 
as  I  said  before  in  my  statement.  I  think  M.  H. 
Wyman  came  into  the  office  shortly  after — just 
about  the  time  I  had  my  discussion  with  his  dad, 
because  if  I  remember  correctly  his  dad  introduced 
me  to  him,  and  it  was  at  that  time  that  we  made 
the  arrangement  to  go  out  to  the  mill;  yes,  sir. 

Q.     What  were  you  going  out  to  the  mill  for? 

A.  I  wanted  to  see  what  kind  of  a  plant  it  was, 
and — I  had  one  other  definite  reason.  We  were  at 
war  and  if  he  had  any  extra  capacity  left  for  sur- 
facing, and  if  it  could  be  arranged  that  he  could 
get  permission  to  surface  some  of  this  green  lum- 
ber that  the  other  lumber  mills  had  no  facilities  for 
surfacing,  and  handle  it  strictly  in  the  capacity  of 
a  customs  miller,  on  lumber  other  than  his  own,  I 
was  perfectly  willing  to  do  everything  I  could 
towards  accomplishing  this  end.     [204] 

Q.  He  wouldn't  have  to  get  your  permission  if 
he  was  working  on  lumber  he  didn't  manufacture, 
w^ould  he? 
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A.     He  certainly  would,  for  three  reasons. 

Q.     Listen.     Couldn't  lie  operate  under  539? 

A.  No,  sir,  because  he  owned  the  savv^mill  and 
was  cutting  logs. 

Q.  If  he  hadn't  owned  the  sawmill  and  didn't 
furnish  his  own  lumber,  there  is  no  reason  why  he 
should  consult  you  whether  he  could  operate  under 
539,  was  there? 

A.  Oh,  yes.  He  had  a  joint  ownership  with  the 
sawmill.     He  knew  that. 

Q.  How  many  times  did  M.  H.  Wyman  call 
you  and  tell  you  he  would  be  glad  to  take  you  up? 

A.     Once,  I  remember. 

Q.  Didn't  he  tell  you  he  went  up  about  twice 
a  week?  A.     Yes. 

Q.  And  he  would  take  you  up  any  time  you 
wanted  to  go?  A.     Yes. 

Q.     And  he  called  you  to  go  up  with  him? 

A.    Yes. 

Q.     And  you  couldn't  go?  A.     I  couldn't  go. 

Q.  Didn't  he  tell  you  he  might  be  able  to  go 
some  other  time?  A.     That  is  right. 

Q.     Did  you  ever  call  him? 

A.     No,  sir;  and  he  never  called  me. 

Q.  You  never  did  visit  the  Granite  Falls  Plan- 
ing Mill  ?  A.     No,  sir ;  I  did  not. 

Q.     You  never  did?  A.     No,  sir. 

Q.  Didn't  you  say  you  received  instructions 
from  Lewis  Gervais  to  inspect  the  mill? 

A.  I  didn't  have  to  go  out  to  the  mill.  I  went 
back  and  talked  to  Mr.  AYyman.     I  told  him  what 
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was  what.     That  is  all.     I  don't  inspect  mills  under 

any  circumstances. 

Q.  All  right.  What  did  you  do  with  this  appli- 
cation made  on  May  3,  1944? 

A.  Well,  it  laid  on  my  desk,  I  imagine,  together 
with  a  lot  of  other  work,  came  to  my  attention 
again  eventually.  By  that  time  we  had  MPR-539, 
which  changed  things  materially  and  the  applica- 
tion was,  therefore,  no  good,  since  it  would  have  to 
))e  made  under  539  rather  than  supplemental  regu- 
lation 27.     8o  I  called  up  Wyman. 

Q.     You  called  him  up? 

A.     I  called  up  the  company. 

Q.     Which  Wyman?     [206] 

A.  I  called  up  the  M.  A.  Wyman  Lumber  Com- 
pany.    [207] 

Q.  What  did  you  finally  do  with  the  applica- 
tion? A.     I  figured  that — I  left  my 

Q.  I  say  what  did  you  finally  do?  I  didn't  ask 
you  what  you  figured.  I  asked  you  what  you  finally 
did  with  the  application. 

A.     I  imagine  it  was  filed  away. 

Q.     And  that  was  all  that  was  done  with  it? 

A.  That  was  all  that  was  done  with  it,  appar- 
ently. 

Q.     Nothing  was  ever  done  with  it  after  that? 

A.     That  is  right. 

Q.  (By  the  Court)  :  Mr.  Witness,  when  you  say 
you  called  the  Wyman  Lumber  Company,  did  you 
talk  to  anybody  there  on  that  occasion? 
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A.  Xo,  sir.  I  talked  to  the  girl  there,  because 
I  asked  for  M.  H.,  aud  I  believed  I  mentioned  the 
fact  that  I  was  going  to  the  mill  with  him;  and 
her  reply  was  to  the  effect  that  M.  H.  was  in  the 
house  or  that  he  was  ill,  or  that  there  was  some 
reason  why  he  couldn't  be  there.  I  said  "I  am  call- 
ing him  up  in  regard  to  the  trip,"  I  said,  *'I  was 
going  to  make  with  him  to  the  mill."  That  is  all 
I  remember  about  it,  Judge. 

The  Court :     All  right. 

Q.  (By  Mr.  Hughes) :  Handing  you  defend- 
ant's exhibit  A-3,  I  \\i\\  ask  you  if  that  is  your 
signatiu-e  ?     [208] 

A.     Yes,  sir;  that  is  my  signature. 

Q.  And  you  wrote  that,  addressed  to  the  Gran- 
ite Falls  Pianino-  Mill"?  A.     That  is  right. 

Q.     And  what  is  the  date  of  that? 

A.     That  is  dated  May  5,  1945. 

Q.  That  is  a  year  and  two  days  after  you  re- 
ceived the  application? 

A.  That  is  right.  I  had  orders  to  write  that 
letter,  instructions. 

0-     Instructions  from  whom? 

Mr.  Hitchcock:     That  is  all  right.     Admit  it. 

The  Court :     It  may  be  admitted. 

(Letter   admitted   in    evidence   and    marked 
defendant's  exliibit  A-3.) 
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DEFENDANTS'  EXHIBIT  A-3 

[Letterhead  Office  of  Price  Administration] 

In  Reply  Refer  to:  8Se:WCW  (P) 

May  5,  1945 
Granite  Falls  Planing  Mill,  Inc. 
Box  237 

Granite  Falls,  Washington 

Attention:  M.  H.  Wyman 
Dear  Mr.  Wyman : 

We  are  returning  herewith  your  letter  of  appli- 
cation of  May  3,  1944,  in  which  you  made  applica- 
tion under  Supplementary  Service  Regulation  27 
to  Maximum  Price  Regulation  165  to  qualify  as  a 
custom  milling  plant. 

I  discussed  this  application  with  you  shortly  after 
receipt  of  this  application  vdth  the  idea  in  mind  of 
inspecting  the  mill.  This  inspection  was  never 
made  inasmuch  as  I  never  heard  from  you  regard- 
ing this  matter,  and  the  further  fact  that  on  June 
5,  1944,  Maximum  Price  Regulation  539  became 
effective  superseding  Supplementary  Service  Reg- 
ulation 27  to  Maximum  Price  Regulation  165. 

This  new  Regulation  on  custom  milling  and  kiln 
drying  of  western  softwoods  changed  the  qualify- 
ing requirements  of  the  original  order  to  a  certain 
extent  and  outlined  specifically  the  information 
which  should  be  provided  in  all  instances  where  a 
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mill  does  not  qualify  as  was  then  outlined  in  Section 

4  of  Maximum  Price  Regulation  539. 

Therefore,  inasmuch  as  your  application  will  not 
meet  with  the  requirements  outlined  in  Maximum 
Price  Regulation  539,  we  are  returning  it  to  you. 
Very  truly  yours, 

REED  C.  MILLS 

District  Price  Executive 
/s/  WM.  C.  WURNSTED 

District  Merchandise 
Specialist 
1  End.    Your  application. 
Copy  to :  Mr.  A.  H.  Hitchcock,  Room  4451 
Admitted  Sept.  27,  1946. 


A.     From  Mr.  Foster. 

Q.     You  had  instructions  from  Mr.  Foster? 

A.     Yes,  sir. 

Q.     Have  you  got  those  instructions? 

A.  He  just  told  me,  he  says,  "You  better  return 
that  application."     And  that  is  what  I  did. 

Q.  (By  Mr.  Hughes)  :  Now,  that  letter  was 
the  first  and  only  notification  you  ever  gave  to  the 
Granite  Falls  Planing  Mill,  wasn't  it? 

A.  So  far  as  that  application  was  concerned,  yes, 
sir. 

Q.  Why  did  you  keep  the  application  a  year 
and  two  days  before  doing  anything  about  it? 

Q.  Well,  so  far  as  I  was  concerned,  if  they 
hadn't  requested  me  to  leturn  it,  it  would  still  be 
there. 
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Q.  Is  that  your  usual  practice,  when  you  take 
an  [211]  application  for  a  price? 

A.     Not  necessarily. 

Q.     Not  necessarily?  A.     No. 

Q.     But  is  it  usual,  I  say?  A.     No. 

Q.  In  fact,  do  you  throw  them  in  the  waste 
basket  or  put  them  on  file  without  answering  them? 

A.  I  did  answer  that.  I  called  Mr.  Wyman 
over  and  told  him  I  was  going  out  to  the  plant.  As 
far  as  I  was  concerned,  they  had  given  us  the 
original.  That  was  only  for  a  special  permit  for 
custom  milling  of  lumber  other  than  their  own. 

Q.  If  you  were  going  out  to  the  plant  to  find  out 
what  you  would  do  with  the  application,  you  should 
at  least  notify  them  that  you  had  been  out  and  done 
something  about  it?  A.     I  called  them  up. 

Q.     You  mean  you  called  them  up  when? 

A.  I  called  them  up  shortly  after  539  went  into 
effect. 

Q.  Do  you  remember  doing  that,  or  are  you 
saying  it? 

A.     No,  I  remember  it  distinctly,  because 

Mr.  Hitchcock:     I  object  to  that  as  repetition. 

The  Court:     Sustained. 

Q.  (By  Mr.  Hughes):  Didn't  you  tell  Mr. 
Hitchcock  you  had  forgotten  all  about  this  thing? 

A.     No,  sir.     [212] 

Q.  (By  Mr.  Hughes):  Didn't  Mr.  Hitchcock 
tell  you  in  his  letter  to  tell  Granite  Falls  Planing 
Mill 
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Mr.  Hitchcock:  The  letter  that  was  referred  to 
was  from  Mr.  Foster,  my  investigator,  and  has  so 
been  testified  to. 

Mr.  Hughes:  If  your  Honor  please,  he  said  he 
wrote  this  letter  because  he  was  ordered  to  do  it. 

The  Court:     By  Mr.  Foster? 

Mr.  Hughes:     Yes,  by  Mx.  Foster. 

Q.  (By  Mr.  Hughes)  :  Mr.  Foster  was  under 
Mr.  Hitchcock,  wasn't  he?  A.     I  imagine  so. 

Q.  (By  Mr.  Hughes)  :  You  say  in  your  letter, 
there,  that  they  didn't  conform  to  the  Regulation, 
is  that  right — your  letter  of  May  5,  1945? 

A.     That  is  right. 

Q.  Why  didn't  you  tell  them  at  the  time  you 
received  the  application? 

A.  Well,  if  you  want  to  know  the  truth,  the 
application  was  so  ridiculous  because  it  didn  't  cover 
any  of  the  requirements  of  SSR  27. 

I  thought  that  after  I  went  out  to  see  the  plant 
I  would  go  up  and  show  them  how  to  write  this 
application.  But  frankly,  I  thought  they  forgot 
it — the  letter  was  filed  away;  I  never  heard  from 
them  after  I  did  make  the  second  call. 

Q.  You  say  the  letter  was  filed  away.  Do  you 
mean  you  filed  it  away? 

A.     Their  application  apparently  was  filed  away. 

Q.     And  you  lost  track  of  it? 

A.  That  is  right.  It  is  up  to  them  to  get  the 
permission. 

Q.     Then  your  letter  of  May  5,   1945,  just   ex- 
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presses  the  view  of  Mr.  Foster,  is  that  correct;  it 

didn't  express  your  views,  or  did  if? 

A.     I  wrote  this  letter. 

Q.    Yes. 

A.     Apparently  it  expresses  my  views.     [214] 

Q.     But  you  said  you  were  ordered  to  do  it. 

A.  I  was  ordered  to  return  the  application ;  that 
was  all. 

Q.     You  were  ordered  by  Mr.  Foster. 

A.  That  is  rig'lit.  He  says,  "Why  don't  you  re- 
turn the  application'?" 

Q.  Did  Mr.  Foster  have  anything  to  do  with 
you? 

A.  Well,  at  that  time  I  was  a  little  green  pea 
down  there  and  more  or  less  if  somebody  barked 
hard  enough  maybe  I  did  it. 

Q.     You  mean  in  1944  you  were  a  green  pea? 

A.     That  is  right;  that  is  May  3,  1945. 

Q.  How  long  had  you  been  a  "green  pea"  with 
the  O.P.A.? 

A.     Well,  maybe  I  am  still  a  "green  pea." 

Mr.  Hitchcock :     Just  a  moment. 

Q.  (By  Mr.  Hughes) :  How  long  have  you  been 
with  the  O.P.A.? 

Mr.  Hitchcock:  Just  a  minute.  I  appreciate 
this  is  interesting  but  we  are  wandering  afield,  I 
think,  in  discussions  of  "green  peas."  If  Mr. 
Hughes  would  qualify  his  questions. 

Q.  (By  Mr.  Hughes)  :  When  did  you  say  you 
first  went  with  the  O.P.A.  ? 

A.     September,  1942. 
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Q.  And  in  '45,  you  had  been  with  them  for  three 
years'?  [215] 

A.  That  is  right.  And  if  you  remember  right, 
I  have  always  been  extremely  anxious  to  cooperate 
with  the  Enforcement  Division.  I  thought  if  I 
could  help  them  I  would  do  it  and  that  is  why  I 
did  it. 

Q.  I  see.  Now  you  know  that  165  provides  an 
application  for  a  price  must  be  approved  or  dis- 
approved within  ten  days,  doesn't  it — 165? 

A.     I  couldn't  say. 

Q.     I  will  show  it  to  you. 

A.  Even  if  you  showed  it  to  me,  it  is  up  to  our 
attorney — the  Price  Attorney  to  ask  a  legal  ques- 
tion. That  is  up  to  him  on  all  regulations  that  are 
not  regulations  that  my  department  works  with. 

Q.  I  see.  Now,  I  am  going  to  call  your  atten- 
tion to  MPR  165  which  is  in  effect  imtil  May  3, 
1944. 

A.  Wait  a  minute.  I  will  look  at  this  just  the 
way  I  want  to  look  at  it. 

Q.     Yes;  take  your  time. 

A.  This  Regulation  that  you  are  showing  me 
here  has  only  got  amendments  18  and  that  is  up 
to  December  31,  1942. 

Q.  Well,  had  there  been  any  changes  in  this 
in  '42? 

A.  Undoubtedly;  but  you  said  1944.  Then  you 
show  me  a  165  of  1944. 

Q.     Well,  have  you  one?  [216] 

A.     I  haven't  got  any. 
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Mr.  BJitclieock:  Mr.  Wiirnsted,  have  you  SSR- 
27  wliieli  is  the  Regulation  concerned? 

The  Witness:     Yes.  I  have. 

Mr.  Hitchcock:  Does  that  Regulation  have  any 
10-day  period? 

The  Witness:     Xo.  sir. 

Q.     (By  Mr.  Hughes)  :     Does  it  fix  any  time? 


It  does. 

What  time  does  it  fix  ? 

It  fixes  the  time  this  way — the  time  is  indefi- 


A 

Q 

A 

nit€ 

Q.  (By  ^Iv.  Hughes;  :  You  have  been  familiar 
with  most  of  the  regulations  conceiTiing  lumber, 
haven't  you,  and  planing?  A.     Yes,  sii\ 

Q.  Are  there  any  Regulations  that  you  have 
read  that  give  you  more  than  thirty  days  to  apiDrove 
or  to  disapprove  a  Regulation — an  ap]3lication, 
rather,  for  price? 

A.  I  don't  remember  any  regulation  in  the  lum- 
ber field  where  you  fiiid  that  clause.  That  clause 
may  l)e  in  a  few  of  the  other  Regulations — possibly 
to  groceries,  or  aj^plications  for  shoe  repair  or  some- 
thing like  that;  especially  those  in  165.  But  it  isn't 
in  the  lumber  Regulation  and  cei-tainly  it  isn't  in 
SS-165  or  29  or  36  or  40. 

Q.     You  say  it  is  not  in  165. 

A.     I  didn't  say  it  wasn't  in  165.  • 

Q.     You  didn't  say  that? 

A.  Xo,  sir.  I  told  you  that  I  wouldn't  even  at- 
tempt to  answer  165. 
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Q.  You  know,  as  a  matter  of  fact,  that  these 
regulations  do  provide  a  time  within  which  an  ap- 
plication must  be  [219]  approved  or  disapproved, 
it  shall  be  deemed  to  be  approved? 

A.  That  is  just  so  much  hogwash  so  far  as  the 
lumber  regulations  are  concerned. 

Q.  It  is.  You  feel  then,  that  you  had  a  right  to 
keep  this  application  for  a  year  and  do  nothing 
with  it  at  all? 

A.  That  is  right.  If  the,y  were  interested  in 
getting  this  special  permission,  they  were  just  as 
close  to  me  as  I  was  to  them,  and  surely  I  was  doing 
a  heck  of  a  lot  more  work  than  they  were  doing.  I 
was  even  going  out  of  my  way  to  make  the  call  to 
look  at  their  plant. 

Q.  You  knew  on  May  5,  1945,  that  this  alleged 
violation  had  occurred  some  time  prior  to  that  date, 
dicbi't  you? 

A.     I  don't  get  the  question  at  all. 

Q.  You  knew  when  you  wrote  that  letter  on 
May  5,  1945 

A.  I  knew  that  the  investigation  was  going  on, 
yes;  that  Mr.  Foster  had  a  reason  for  it. 

Q.  That  tells  you,  that  you  got  from  Mr.  Foster, 
that  the  investigator  intended  to  bring  suit  or  words 
to  that  effect,  didn't  it?  A.     That  is  right. 

Q.     So  you  knew  that  suit  was  coming  up  ?  [220] 

A.     That  is  right. 

Q.  And  you  wanted  to  excuse  your  delay  by 
sending  it,  even  though  you  had  held  it? 

A.  No,  I  am  not  excusing  myself  for  anything. 
It  was  up  to  them 
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Mr.  Hitchcock:  I  object,  if  the  Court  please,  to 
the  form  of  the  last  question  and  the  several  before 
that.  I  believe  they  are  argumentative  and  in  addi- 
tion have  been  covered  time  and  time  again  by 
other  questions. 

The  Court:     Sustained. 

Q.  (By  Mr.  Hughes)  :  Mr.  Wurnsted,  I  want 
to  ask  you:  If  you  had  been  in  the  position  of  the 
Granite  Falls  Planing  Mill,  would  you  consider 
that  you  had  received  fair  treatment  if  you  had 
made  an  application,  as  they  have  made  it,  and 
received  no  reply  until  a  year  and  two  days  later? 

A.  No,  I  would  never  have  let  myself  get  in 
that  spot.  If  I  was  serious  and  if  I  had  made  an 
application,  I  certainly  would  have  followed  it  up 
when  all  that  was  necessary  was  to  come  down  from 
the  tenth  floor  to  the  third.  I  made  the  offer  to  go 
out  there. 

Q.  And  they  accepted  it  and  tried  to  make  a 
date  for  you  to  go  out  there?  [221] 

A.  That  is  right.  I  couldn't  go  that  time.  Then 
I  called  back,  as  I  said  before,  and  he  couldn't  go — 
or  something.  He  was  sick  or  something;  I  don't 
know  just  what  it  was  but  I  do  know  I  made  the 
call. 

Q.  But  you  didn't  do  anything  about  the  appli- 
cation ? 

A.     That  is  right;  I  don't  deny  that  at  all. 

Q.  You  don't  admit  any  laxity  on  your  part  at 
all?  A.     None  whatsoever. 

Q.  You  did  proiTQse  and  expect  to  visit  the 
Granite  Falls  Planing  Mill,  didn't  you? 


United  States  of  America  205 

(Testimony  of  William  C.  Wiirnsted.) 

A.  That  is  right.  I  was  doing  that  in  an  en- 
deavor to  help  them.   Don't  forget  the  war  was  on. 

Q.  You  said  in  your  letter  of  May  5  that  you 
never  heard  from  the  Granite  Falls  Planing  Mill, 
is  that  correct?  That  is  the  letter  returning  the 
application. 

A.     Will  you  repeat  your  question,  please? 

Q.  You  say  in  your  letter  of  May  5,  that  you 
never  heard  from  the  Granite  Falls  Planing  Mill, 
is  that  a  correct  statement? 

A.     I  don't  see  where  I  made  it  in  the  letter. 

Mr.  Hitchcock:  I  believe  the  letter  is  in  evi- 
dence, and  speaks  for  itself.  If  you  desire  some 
material  from  the  letter,  read  it  from  the  letter. 

Q.  (By  Mr.  Hughes):  "Inasmuch  as  I  never 
heard  from  you  [222]  regarding  this  matter?" 

A.     That  is  right. 

Q.     You  did  say  that,  didn't  you? 

A.     That  is  right. 

Q.  (By  Mr.  Hughes)  :  You  also  say  in  your 
letter  that  this  539  changes  the  requirements  of 
Supplemental  Service  Regulation  27  to  MPR  165? 

A.     Yes,  sir. 

Q.     Is  that  a  correct  statement? 

A.     It  changes  it  slightly. 

Q.     In  what  way? 

A.     In  the  first  instance. 

Q.     Just  point  out  the  sections  that  are  changed. 

The  Court :  Mr.  Hughes,  I  am  sorry  to  interrupt 
you,  but  don't  you  think  the  Court  can  take  that 
letter  and  take  those  Regulations  and  read  it  itself  ? 
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Mr.  Hughes:  I  don't  think  your  Honor  could 
answer  this  question  because  he  states  in  his  letter 
as  one  of  his  excuses  for  doing  anything  that  the 
qualifying  requirements  of  27  were  changed  by  539. 
I  maintain  there  was  absolutely  no  change  in  the 
qualifying  requirements. 

The  Court:  Don't  you  think  that  I  am  the  judge 
of  that  and  not  the  witness? 

Mr.  Hughes:  I  just  want  the  witness  to  admit, 
himself,  that  that  was  a  misstatement.  I  don't  know 
how  else  I  can  do  it. 

Q.     Do  you  know  Charles  H.  Edwards'? 

A.     Yes. 

Q.  He  was  a  lumber  investigator  for  the  O.P.A. 
during  1944,  wasn't  he?  [228]  A.     Yes. 

Q.  Did  you  discuss  with  him  the  application  of 
the  Granite  Falls  Planing  Mill  which  is  dated  May 
3,  1944,  to  operate  under  539" I 

A.  I  don't  think  so,  Mr.  Hughes.  I  don't  re- 
member discussing  the  case  with  him  at  all. 

Q.  Specifically  on  or  about  October  26,  1944, 
didn't  you  tell  him  that  this  investigation  of  the 
Granite  Falls  Planing  Mill  should  be  dropped  and 
you  should  forget  about  it — October  26,  1944? 

A.  I  don't  remember  even  discussing  it  with 
him. 

Q.  I  though  you  said  you  did  discuss  it  with 
him.  A.     I  said  I  didn't  discuss  it  with  him. 

Mr.  Hitchcock:  I  would  like  to  object  to  it.  I 
believe  the  witness  testified  in  his  prior  answer  that 
he  had  not  discussed  it  and  therefore  I  object  to 
this  question. 
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Mr.  Hug'hes :  I  am  just  trying  to  lay  the  })ro})er 
foundation,  your  Honor,  for  impeachment  of  this 
witness. 

Q.  (By  Mr.  Hughes)  :  Didn't  you  tell  him  sub- 
stantially the  same  thing  in  November,  1944 — that 
you  should  forget  about  it  and  this  Granite  Falls 
Planing    Mill    investigation    should    be    dropped? 

A.  As  I  said  before,  I  don't  remember  discuss- 
ing it. 

Mr.  Hughes:  If  your  Honor  please,  I  wish  to 
make  an  offer  of  proof,  at  this  time.  I  understand 
your  Honor  sustained  the  objection  to  my  question 
which  I  asked  Mr.  Wurnsted  yesterday.  So  I  will 
make  the  offer  of  proof  now. 

I  offer  to  prove  by  this  witness  that  if  the  Gran- 
ite Falls  Planing  Mill  had  not  planed  this  lumber, 
it  would  have  cost  each  of  the  buyers  mentioned  in 
Plaintiff's  Exhibit  2  more  than  it  did.  I  under- 
stood your  Honor  to  hold  that  that  was  not  admis- 
sible and  I  would  like  to  show  that  by  this  witness. 

The  Court:     Is  there  any  objection? 

Mr.  Hitchcock:  Yes.  I  would  object  to  that  on 
the  ground,  first  of  all,  that  it  would  be  based  upon 
assumption  and  facts  that  are  not  within  the  prov- 
ince of  this  court.  And  has  nothing  to  do  with  this 
case.  It  is  based  upon  the  assumption  of  what 
would  have  been  the  price  had  certain  other  facts, 
which  were  not  true,  been  true.  I  believe  it  is  pure 
supposition  all  the  way  through  and  is  not  a  proper 
subject  for  examination  at  this  time. 
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a  witness  called  on  behalf  of  the  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Hitchcock : 

Q.     State  your  name,  please? 

A.     M.  A.  Wyman. 

Q.  You  are  the  M.  A.  Wyman  who  is  a  defend- 
ant in  this  suit?  A.     Yes,  sir. 

Q.  How  long  have  you  been  connected  with  the 
lumber  industry,  Mr.  Wyman? 

A.     Since  1909. 

Q.     In  various  capacities?  A.     Yes,  sir. 

Q.  Were  you  connected  with  the  Imnber  indus- 
try during'  1944,  from  July  until  December  ? 

A.     Continuously  since  1909. 

Q.  Wliat  lumber  companies  did  you  hold  an  in- 
terest in  between  July  and  December,  1944? 

A.  M.  A.  Wyman  Lumber  Company,  the  M.  A. 
Wyman  Mill  Compan}^,  the  Granite  Falls  Planing 
Mill,  the  Kesterson  Box  Company.  I  believe  that 
is  all.  [247] 

Q.     Where  was  your  office  at  that  time? 

A.     My  present  address,  743  Henry  Building. 

Q.  Where  was  the  Wyman  Mill  Company 
located  ? 

A.  Out  of  Granite  Falls,  about  a  mile  and  a 
half. 

Q.  When  did  you  incorporate  or  cause  to  have 
incorporated  the  Granite  Falls  Planing  Mill? 

A.  I  believe  it  was  testified  here  yesterday — I 
wouldn't  know  the  exact  date. 
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Q.     That  testimony  was  correct? 

A.  I  would  think  it  was  probably  in  Jan- 
nary,  '45. 

Q.     '45  or  '44?  A.     '44;  I  am  sorry. 

Q.  At  that  time  you  were  president,  were  you 
not?  A.     I  believe  I  was. 

Q.  What  kind  of  an  operation  was  the  Granite 
Falls  Planing  Mill? 

A.     Well,  it  operated  as  a  planing  mill. 

Q.     A  custom  mill?  A.     Yes. 

Q.     Where  was  it  located? 

A.  It  was  located  on  the  sawmill  property  of 
the  M.  A.  Wyman  Mill  Company. 

Q.  You  heard  the  testimony  of  Mr.  Doran,  did 
you  not,  with  reference  to  the  fact  that  he  was 
superintendent  of  both  operations  at  that  time ;  was 
that  correct?  [248]  A.     That  is  correct. 

Q.     Did  he  work  mider  your  supervision? 

A.  I  had  nothing  to  do  with  the  Granite  Falls 
Planing  Mill.   I  ran  the  sawmill. 

Q.     You  were  president  of  it,  were  you  not? 

A.     Of  the  Granite  Falls  Planing  Mill? 

Q.     Yes.  A.     Yes. 

Q.     You  had  nothing  else  to  do  with  it? 

A.    No. 

Q.     Other  than  being  president?  A.     No. 

Q.  You  have  had  occasion,  Mr.  Wyman,  to 
follow  rather  closely  the  lumber  Regulations? 

A.  I  would  say  as  closely  as  humanly  possible 
while  the  things  that  came  under  my  jurisdiction. 
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Q.  You  were  generally  familiar  with  RMPR  26, 
were  yon  not  ? 

A.  Yes,  I  am  more  familiar  witli  that  than  any- 
thing else. 

Q.  You  were  familiar  with  SSR-27,  were  you 
not,  under  165"? 

A.     Well,  in  a  more  or  less  general  way. 

Q.     Generally  familiar?  A.     Yes,  sir. 

Q.  You  were  generally  familiar  with  that  539, 
were  you  [249]  not? 

A.     Just  about  the  same  as  27  and  165. 

Q.  How  long  has  the  M.  A.  Wyman  Lumber 
Company  been  in  existence?  A.     Since  1922. 

Q.  You  are  still  interested  in  that  company,  are 
you  not?  A.     Yes;  I  am  a  partner. 

Cross-Examination 
By  Mr.  Hughes: 

Q.  Mr.  Wyman,  what  kind  of  business  did  the 
Granite  Falls  Planing  Mill  do  in  1944? 

A.  I  have  testified  that  I  am  not  too  familiar 
with  their  operations.  I  had  nothing  whatever  to 
do  with  it.  I  had  enough  headaches  without  that 
one.  My  son  looked  after  that.  I  think  he  could 
probably  testify  to  that  better  than  I  could. 

Q.     Have  you  any  knowledge  of  what  kind  of 

work  it  did? 

« 

A.     Yes;  servicing  lumber  and  some  resawing. 

Q.  Did  they  do  any  other  work  besides  planing 
— servicing  lumber? 

A.  They  loaded  cars;  they  trucked  the  lumber, 
and  handled  the  lumber. 
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Q.  Were  you  personally  oi'  the  M.  A.  Wyman 
Lumber  Company,  or  the  M.  A.  Wyman  Mill  Com- 
pany engaged  in  milling  or  servicing  or  planing 
lumber  at  any  time  between  July  11,  1944,  and  De- 
cember 22,  1944? 

A.  Are  you  asking  me  about  the  M.  A.  Wyman 
Lumber  Company"? 

Q.  M.  A.  Wyman  Lumber  Company,  M.  A. 
Wyman  Mill  Company,  or  you  personally;  were 
you  engaged  in  any  of  those  things? 

A.     No.  [252] 

Q.  Did  you  or  the  Wyman  Lumber  Company,  or 
the  Wyman  Mill  Company  ever  sell  milling  services 
to  anyone  between  July  11th,  and  December  22, 
1944?  A.     No,  sir;  nor  at  any  other  time. 

Q.  Who  looked  after  the  compliance  of  the  OPA 
milling  service  regulations  during  1944  affecting 
the  Grranite  Falls  Planing  Mill?  A.     My  son. 

Q.  Looking  at  Exhibit  1  for  identification,  what 
do  these  exhibits — sales  of  what  kind  of  lumber 
does  Exhibit  1  cover? 

A.  My  answer  would  be  the  same  as  to  Mr. 
Hitchcock.  This  first  one  would  be  for  rough,  green 
lumber.  I  rather  imagine,  since  these  are  the  docu- 
ments which  the  OPA  got  from  our  office,  that  they 
probably  are  all  one  and  the  same  thing;  that  is, 
they  all  cover  the  same  general 

Q.     Yes. 

A.     I  might  say  that  the  OPA 
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I  would  like  to  object  unless  the  witness  knows 
as  to  the  facts  he  is  testifying  about.  He  testified 
he  wouldn't  know  without  going  over  it.  He  now 
testifies  that  he  rather  imagines  certain  things. 

The  Court:  Well,  you  don't  want  to  go  over 
every  one  of  those  documents. 

The  Witness:     You  don't  want  me  to  do  that? 

The  Court:  No.  Mr.  Wyman,  as  shown  by 
Exhibit  Number  1  that  you  have  there,  is  that 
planed  lumber? 

The  Witness:     No;  that  is  rough  lumber. 

The  Court:     All  right.     Go  ahead. 

Q.  (By  Mr.  Hughes) :  Did  you  sell  any  sur- 
faced lumber  to  any  of  those  people  mentioned  in 
Exhibit  *'A"  to  the  Complaint — which  I  assume 
is  the  same  as  Exhibit  1 — did  you  sell  any  surfaced 
lumber  to  any  of  those  people? 

A.     I  know  what  you  mean. 

Q.     I  mean,  do  those  invoices 

A.  These  invoices — if  I  am  correct  in  assuming 
that  the  OPA  have  picked  out  only  invoices  for 
rough  green  lumber  that  was  manufactured  by  the 
M.  A.  Wyman  Mill  Company — if  I  am  correct  in 
assuming  that,  I  can  answer  that  question.  « 

Q.  Yes.  It  is  stipulated,  Mr.  Wyman  that  these 
are  sales  of  rough  green  lumber. 

A.  I  understand  that.  But  it  doesn't  say 
whether  they  came  from  the  ^I.  A.  Wyman  Mill 
Company  or  somebody  else.  It  could  be  bought 
from  Vancouver  or  California. 
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May  I  ask  Mr.  Hitchcock  a  question?  [254] 

Mr.  Hughes:     Yes. 

The  Witness:  Are  these  all  invoices  covering 
lumber  that  originated  at  the  M.  A.  Wyman  Mill 
Company  ? 

Mr.  Hitchcock:  If  the  Court  please,  I  believe 
the  stipulation  speaks  for  itself.  That  is  stipu- 
lated to. 

The  Witness :     Oh,  I  didn  't  understand. 

The  Court :     All  right.     Go  ahead,  Mr.  Hughes. 

Q.  (By  Mr.  Hughes)  :  Did  you  ever  have  any- 
thing to  do  with  fixing  the  prices  to  be  charged  for 
the  servicing  made  by  the  Granite  Falls  Planing 
Mill?  A.     No,  sir. 

Q.  Did  the  OP  A  investigate  these  same  charges 
during  the  latter  part  of  1944  and  the  first  part 
of  1945? 

A.  The  OPA  sent  an  investigator  to  our  office, 
I  believe  it  was  in  July. 

Q.    What  year? 

A.  1944.  And  he  was  there  continuously — I  say 
continuously — off  and  on,  until  I  would  say  about 
the  middle  of  December;  something  on  the  period 
of  four  months. 

Q.     Did  you  cooperate  with  him? 

A.  Yes,  sir.  We  gave  him  a  private  office  and 
a  desk  and  a  telephone  and  everything  he  asked 
for— whether  they  w^ere  invoices,  correspondence, 
or  what  they  [255]  might  be. 

Q.     Who  was  that?  A.     Mr.  Edwards. 
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Q.  Did  yon  ask  him,  when  he  finished,  if  he 
found  anything?  A.     Yes,  I  did. 

Mr.  Hitchcock:  If  the  Court  please,  I  would 
like  to  object  to  this  line  of  testimony.  This  present 
case  is  not  based  upon  that  investigation  and  that 
evidence  was  excluded  as  was  reported  yesterday. 
I  therefore  don't  think  that  it  is  material  now. 

By  Mr.  Wyman 's  own  testimony,  the  period  of 
time  covered — our  suit  was  based  upon  violations 
from  July  11,  1944,  to  and  including  December 
22nd,  1944.  The  investigator  Avent  in  there  in  July, 
and  remained  four  months.  He  was  there  while 
this  investigation  was  going  on.  This  suit  is  not 
based  upon  that  investigation,  and  this  examination 
is  not  proper. 

The  Witness:  He  was  the  only  investigator  in 
our  office. 

Mr.  Hughes:  I  have  asked  Mr.  Hitchcock  for  a 
copy  of  his  report.  He  says  he  is  not  going  to 
have  Mr.  Edwards  or  Mr.  Stockdale  or  any  of 
those  investigators  here.  I  just  want  the  Court  to 
understand  the  result,  if  the  Court  will  permit  it, 
of  Mr.  Edwards'  investigation  after  four  months 
in  the  office  of  [256]  Mr.  Wyman,  and  Mr.  Wyman 
says  he  finished  in  December,   1944. 

The  Court :     Do  you  have  Mr.  Edwards  subpoena  ? 

Mr.  Hughes:     I  have  Mr.  Edwards  subpoenaed. 

The  Court:     Will  he  appear? 

Mr.  Hughes:     I  hope  to  have  him. 

The  Court:  All  right.  I  will  sustain  the  objec- 
tion, then. 
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Q.     (By     Mr.     Hughes)  :     Do     you     know     Mr. 
Wurnsted,  Mr.  Wyman? 

A.     I  have  met  Mr.  Wurnsted. 

Q.  Merchandise  specialist  for  the  OPA  during 
3944.  A.     I  have  met  him. 

Q.  Did  you  discuss  this  Granite  Falls  planing 
matter  with  him  at  any  time  during  1944  or  1945? 

A.  No,  I  didn't  discuss  it  with  him.  I  heard 
Mr.  Wurnsted 's  testimony  yesterday,  which  I  think 
is  substantially  corre<3t.  This  took  place  over  two 
years  ago,  but  as  I  recall  an  application  was  made 
by  my  son  for  the  Granite  Falls  Planing  Mill  to 
operate  under  the  so-called  service  charges.  I 
v/ould  have  said  that  probably  the  next  day  after 
that  letter  was  written  and  mailed  Mr.  Wurnsted 
came  i]i  the  office,  and  made  himself  known  to  me, 
and  said — he  had  a  letter  in  his  hand;  [257]  I  don't 
know  whether  it  was  that  letter  or  a  letter  he  re- 
ceived from  Mr.  Gervais  which  was  produced  yes- 
terday. He  said  he  would  have  to  ask  some  ques- 
tions about  the  Granite  Falls  Planing  Mill.  I  told 
him  I  didn't  handle  that  and  took  him  in  and  intro- 
duced him  to  my  son. 

Q.  Did  you  introduce  him  to  your  son  at  that 
time  ?  A.     Yes. 

Q.  Did  you  call  up  Mr.  Wurnstead  shortly  after 
May  3rd,  1944,  and  offer  to  take  him  to  the  Granite 
Falls  Planing  Mill?  A.     I  did. 

Q.     What  did  he  say? 

A.  Well,  he  couldn't  get  away  that  day.  As  I 
recall,  I  called  him  up  one  morning  and  said,  **I 
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am  leaving  for  Granite  Falls  abont  10 :00  o  'clock ' ' — 
or  it  might  have  been  11:00  or  1:00  or  some  other 
time.  "I  understand  from  my  son  you  would  like 
to  go  u})  and  look  over  the  layout  and  if  you  want 
to  go  with  me  today,  O.K."  He  couldn't  go  with 
me  at  that  particular  time.  I  was  of  the  impres- 
sion, in  thinking  it  back  over,  that  I  called  him  a 
second  time,  but  I  am  not  positive  about  that. 

I  do  know  that  I  told  him  either  in  that  phone 
conversation — or  if  there  was  a  second  phone  con- 
versation—  [258]  it  apparently  was  going  to  be 
difficult  for  him  to  get  together  with  us  and  go 
when  we  went,  so  he  could  go  any  time  he  wanted 
to,  just  so  he  let  me  know  or  some  of  us  know  when 
he  was  going  so  we  could  be  sure  the  superintendent 
was  there.  That  was  about  the  extent  of  my  con- 
versation with  Mr.  Wurnsted,  and  phone  conversa- 
tions to  the  best  of  my  memory. 

Q.  Did  he  ever  tell  you  verbally  or  in  any  other 
way — in  writing  or  otherwise — that  Granite  Falls 
Planing  Mill  could  not  operate  under  539? 

A.     Not  me,  no  sir. 

Q.     Or  its  application  could  not  be  granted? 

A.     No,   sir. 

Q.     Or  anything  to  indicate  such? 

A.     No,  sir. 

Mr.  Hughes :     That  is  all.  •  . 

Redirect  Examination 
By  Mr.  Hitchcock: 

Q.  Just  one  question,  Mr.  Wyman.  Pursuant 
to  the  stipulation  that  you  have  entered  into  through, 
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your  counsel,  you  were  president  between  July  and 
December,  1944,  of  the  Granite  Falls,  were  you 
not?  A.     I  think  that  is  correct. 

Mr.  Hitchcock:     That  is  all. 
(Witness   excused.)    [259] 

The  Court:     Call  your  next  witness. 

Mr.  Hitchcock:     The  Plaintiff  rests. 

Mr.  Hughes:  If  the  Court  please,  at  this  time 
I  move  the  Court,  on  behalf  of  M.  A.  Wyman,  M.  A. 
Wyman  Mill  Company,  and  M.  A.  Wyman  Lumber 
Company,  to  dismiss  this  case  on  the  following 
grounds:  First,  that  the  Second  Amended  Com- 
plaint states  a  new  cause  of  action  commenced  after 
the  expiration  of  the  one-year  Statute  of  Limita- 
tions, as  provided  by  the  Emergency  Price  Control 
Act. 

Second,  that  the  evidence  introduced  by  Plain- 
tiff at  the  trial  shows  a  new  cause  of  action  and 
constitutes  a  variance  with  the  allegation  of  the 
Second  Amended   Complaint. 

Third,  failure  to  prove  any  violation  of  revised 
maximum  price  regulations  as  alleged. 

Fourth,  failure  to  connect  M.  A.  Wyman  with 
any  violation  of  Revised  Maximum  Price  Regu- 
lation 26. 

Fifth,  estoppel  by  plaintiff  to  prove  any  violation 
of  Maximum  Price  Regulation  539,  and  a  failure 
to  connect  M.  A.  Wyman  with  any  violation  of 
Maximum  Price  Regulation  539. 

I  don't  think  the  Court  will  probably  want  to 
hear  an  extended  discussion  of  the  ground  that  the 
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Second  Amended  Complaint  changes  the  cause  of 
action  [260]  and  was  commenced  after  the  expira- 
tion of  the  Statute  of  Limitations. 

The  Court:     No;  we  have  been  over  that  before. 

Mr.  Huglies:  I  believe  the  evidence  introduced 
at  the  trial  of  this  case  has  failed  to  prove  M.  A. 
Wyman  has  violated  any  regulation.  The  witnesses 
are  too;  and  Mr.  Rothfield's  testimony,  the  most 
favorable  view  I  can  take  of  it  is  that  all  he  knows 
is  what  is  shown  by  those  invoices,  and  by  what  he 
read  in  the  record.  But  from  his  personal  investi- 
gation he  knew  and  admitted  he  knew  nothing. 
Those  invoices,  he  says  in  effect,  are  crooked;  that 
M.  A.  Wyman  was  the  one  who  did  the  work.  He 
states  that  to  be  a  fact  without  any  basis  for  it,  he 
says,  except  the  fact  that  the  invoice  shows  that 
this  lumber  was  sold  as  green  lumber  and  shipped 
to  the  Granite  Falls  Planing  Mill ;  the  Granite  Falls 
Planing  Mill  did  the  planing  and,  as  in  accordance 
with  those  invoices,  M.  A.  Wyman  was  the  shipper 
and  sent  it  on  to  the  consignee. 

Now,  that  in  itself  I  think  shows  that  they  were 
carrying  out  the  instructions  of  the  buyer — that 
the  prices  set  forth  in  539  were  charged  for  the 
planing.  But  he  says  that  the  gist  of  the  action  is 
that  the  Granite  Falls  Planing  Mill  charged  prices 
under  539  without  getting  permission  to  do  so.  They 
have  put,  I  think,  a  little  different  construction  on 
539  from  what  I  think  the  Court  will  put,  and  T 
think  it  is  different  from  what  the  average  person  J 
familiar  with  the  lumber  business  would  put. 
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539  provides  that  a  custom  mill  may  charge  the 
prices  put  in  here  if  it  is  a  custom  mill — if  it  does 
custom  milling  services.  But  it  says  you  can't  be 
in  common  ownership  with  the  ownership  of  a  saw- 
mill. But  it  goes  on  to  say  if  you  do  not  qualify  as 
a  custom  mill,  under  the  paragraph  (a)  I  have  just 
referred  to,  you  may  under  certain  conditions  get 
authority  to  operate  under  this  regulation. 

The  rules  covering  this  are  as  follows:  an  appli- 
cation must  be  tiled  with  the  OPA  Regional  Office 
nearest  the  operation;  the  application  must  show 
four  things — three  things,  and  it  as  a  fourth — any 
other  information  applicable  you  may  wish  to  show. 

Now,  the  application  that  was  filed  substantially 
complied  with  this  rule.  And  it  goes  on  to  say 
further,  ''Special  authorization  under  this  para- 
graph will  be  granted  where  the  application  enables 
the  Regional  Office  to  make  findings — ^first,  that  will 
result  in  the  greater  production  of  surface  boards 
of  the  dimension  of  kiln-dried  lumber,  green,  par- 
tially dry,  rough  [262]  or  in  thickness  over  two 
inches.  Will  provide  necessary  milling  services 
which  cannot  reasonably  be  supplied  by  producing 
mill  or  by  custom  mills  under  paragraph  ''A."  Will 
not  result  in  unnecessarily  increasing  the  cost  of 
finished  lumber  to  the  ultimate  consumer." 

Now,  we  qualified  under  all  four  of  those  pro- 
visions. The  testimony  of  Mr.  Rothfield  is  that  he 
didn't  investigate  to  find  out  whether  it  could 
qualify  under  that  provision;  and  the  same  with 
Mr.  Wurnsted.     He  didn't  investigate  to  find  out 
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whether  or  not  it  could  qualify  under  those  provi- 
sions. So  the  Regional  Office  could  have  made  find- 
ings which  would  have  justified  the  Granite  Falls 
Planing  Mill  to  charge  the  prices  fixed  in  539.  And 
there  is  nothing  here  to  show  to  the  contrary.  So, 
on  the  last  provision — "will  not  unduly  increase 
the  cost  to  the  consumer  of  the  finished  lumber." 

Your  Honor  can  see  if  the  Granite  Falls  Plan- 
ing Mill  had  not  done  this  planing,  it  would  have 
had  to  be  shipped  to  another  mill  in  Everett,  a  dis- 
tance of  some  fifteen  miles,  who  could  charge  under 
539  without  getting  permission,  the  full  price  here, 
imd  the  buyer  would  have  had  to  pay  an  additional 
charge  of  hauling;  so  the  net  result  is  that  the 
bu.yer  got  this  [263]  lumber  cheaper  than  it  would 
have  gotten  it  had  the  Granite  Falls  Planing  Mill 
refused  to  plane  the  lumber. 

But  even  assuming — if  the  Court  can  find  even 
that  the  Granite  Falls  Planing  Mill  has  done  some- 
thing it  shouldn't  have  done — that  is  a  violation  of 
539  and  a  violation  of  26,  which  is  what  is  charged. 
There  certainly  has  been  no  attempt  here  to  connect 
M.  A.  Wyman  with  the  Granite  Falls  Plaining  Mill. 

Now,  they  admit  that  Exhi])it  1 — the  charges  for 
the  rough  green  lumber  are  correct.  So  that  the 
only  thing  for  this  court  to  determine,  it  seems  to 
me,  is  first  whether  the  government  is  estopped  after 
having  had  this  application,  which  I  maintain  sub- 
stantially complies  with  the  rule — after  having  held 
this  application  for  a  year  and  two  days,  they  then 
decide  that  they  are  not  going  to  approve  it;  that 
is,  in  the  meantime  they  claim  that  the  Wyman 
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Lumber  Company,  or  the  Granite  Falls  Planing 
Mill  lias  violated  a  regulation  which  they  could  have 
told  them  right  then,  and  even  throughout  the  year 
of  1944 — during  this  investigation  they  at  no  time 
told  them  anything  about  it.  So  I  think,  your 
Honor,  the  government  is,  the  OPA  is  estopped 
from  claiming  any  violation  under  the  admitted 
facts  under  this  case.  But  I  don't  believe  in  any 
event  can  the  court  find  against  M.  A.  Wyman 
merely  because  [264]  he  happened  to  be  president 
of  the  company,  especially  when  the  evidence  clearly 
shows  that  he  had  absolutely  nothing  to  do  with  the 
fixing  of  the  prices. 

I  have  a  brief  in  this  case  which  I  know — I  be- 
lieve, at  least,  is  the  law  on  trying  to  hold  an  officer 
of  a  corporation  liable  for  the  corporate  acts.  The 
general  proposition  is  that  an  officer  is  not  liable 
unless  you  can  show  that  he  had  some  active  part 
in  directing  this  w^ork;  and  the  fact  that  he  was 
president  of  the  company,  the  fact  that  he  held  any 
office  in  the  company,  as  the  courts  have  held,  is 
not  enough;  you  must  go  further  and  show  that  he 
had  something  to  do  with  the  operation  of  this 
company.  I  submit,  your  Honor,  that  there  has 
been  a  complete  failure  of  proof  to  connect  M.  A. 
Wyman,  and  he  is  the  only  defendant  in  this  case. 

The  Court:  Motion  denied.  Call  your  first 
witness. 
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Testimony  on  Behalf  of  Defendants 

M.  A.  WYMAN 

a  witness  called  on  behalf  of  defendants,  having 
been  [265]  previously  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hughes: 

Q.  Will  you  tell  the  Court  briefly  the  set-up  of 
the  Granite  Falls  Planing  Mill  and  what  kind  of 
work  they  did ;  tell  the  Court  how  it  first  originated 
and  something  about  it. 

A.  There  is  always  a  reason  for  all  of  these 
things.  I  would  like  to  explain  to  the  courts — this 
little  sawmill  was  started  in  1942,  as  a  sort  of  a 
wood  lot  mill.  By  that  I  mean  we  operated  in  a 
logged-over  territory  on  low-grade  logs,  which 
under  OPA  ceiling  prices  could  not  be  brought  into 
market  on  account  of  the  low  price  and  the  high 
cost  of  logging  and  trucking — transportation.  We 
started  this  mill 

Q.     Are  you  speaking  of  the  sawmill? 

A.  We  started  the  sawmill  in  about  September 
or  October,  1942.  It  ran  three  or  four  months  that 
year.  We  lost  about  eight  thousand  dollars.  We 
tried  to  figure  [267]  out  why  and  where  we  lost  the 
money  and  we  concluded — the  only  conclusion  we 
could  arrive  at  at  that  time  was  that  we  had  a 
scaler — a,  grader  and  scaler  who  was  not  competent 
and  who   was  giving   the   people   from   whom   we 
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bought  the  logs  a  little  the  best  of  it.  So  we  cor- 
rected that  situation  and  started  out  in  '43  and 
ran  the  entire  year  of  '43  before  taking  a — stopping 
and  taking  an  inventory  and  a  check  to  see  how 
we  were  getting  along,  as  we  rather  thought  we 
were  getting  along  fairly  good. 

December  1,  '43,  when  we  heen  an  association 
scaler  on  the  lake  and  scaled  the  logs  in  the  pond, 
and  closed  our  books,  we  found  we  had  lost  $24,000 
in  1943.  We  called  in  Mr.  Doran,  who  was  on  the 
stand  yesterday.  We  all  got  around  the  table  and 
tried  to  figure  out  where  we  had  lost  the  money. 
We  discovered  that  it  was  costing  us  altogether  too 
much  money  to  plane  the  lumber.  I  think  it  was 
taking  eight  or  nine  men.  So  at  that  time  the  lum- 
ber market  was  very  active.  We  could  then  sell  all 
the  lumber  we  could  make  rough  just  as  easy  as 
we  could  make  surfaced  and  a  great  deal  more  than 
we  could  possibly  make  and  ship  rough.  So  I  said, 
**Well,  the  answer  is  very  simple  as  far  as  I  am 
concerned.  We  shut  the  planing  mill  down  and 
operate  as  a  rough  mill."  And  [268]  that  is  what 
we  did.  From  there  on  the  M.  A.  Wyman  Lumber 
Company  operated  as  a  rough  mill.  I  would  say  a 
week  or  two  after  we  had  arrived  at  that  decision 
and  were  taking  orders — proceeded  to  take  orders 
for  rough  lumber,  my  son  called  me  one  Sunday 
afternoon  and  he  said 

Q.     That  is  M.  H.  % 

A.     My    son,    "M.     H."     He    said,     ''As    you 
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know,  there  is  a  new  OP  A  Regulation  out 
which  permits  charging  for  surfacing  lumber." 
He  says,  "Now,  it  seems  to  me  as  though 
it  is  a  shame  for  us  to  require  our  customers  to  take 
this  rough  lumber,  and  take  it  to  Everett  or  Tacoma 
and  have  the  lumber  surfaced.  It  would  cost  them 
transportation  costs" — I  might  explain  that  we 
are  not  located  on  a  railroad  either.  We  are  be- 
tween seven  and  eight  miles  from  a  railroad  and 
we  are  about  twenty  miles  from  Everett.  It  has 
been  testified  here  several  times  as  to  the  distances, 
but  it  is  about  twenty  miles — I  think  about  twenty- 
two  miles. 

He  says,  "We  do  this:  We  make  application 
under  this  ,OPA  service  charge,  and  we  could  per- 
form this  service  for  our  customers  cheaper  than 
they  could  have  it  done  elsewhere."  I  said  to  him, 
"Well,  Sonny,  I  am  just  perfectly  happy  the  way 
I  am  riuming  this  mill  as  a  rough  mill.  As  far  as 
I  am  concerned,  that  [269]  is  the  way  I  want  to 
run  it.  If  this  can  be  done  and  it  will  be  of  advan- 
tage to  our  customers  and  not  cost  them  any  more 
and  possibly  save  them  some  money,  it  is  perfectly 
all  right  with  me,  but  I  just  don't  want  to  have 
anything  to  do  with  it,  because  I  have  enough 
things  to  do  as  it  is,  and  I  just  don't  want  any 
more."  ^ 

Now,  that  is  the  background. 
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Cross-Examination 
By  Mr.  Hitchcock : 

Q.  And  you  obeyed  all  regulations  at  that  time, 
did  you  not  ? 

A.  The  OPA  had  been  through  us  with  a  fine- 
toothed  comb.   They  didn't  find  anything  wrong. 

Q.  So  you  did  charge  your  customers  for  sur- 
faced lumber  in  1943,  did  you  not? 

A.  That  is  correct.  We  shut  the  planer  down 
in  1944,  and  never  planed  the  lumber  thereafter. 

Q.  With  reference  to  the  year  1943,  I  believe 
you  stated  that  your  operation  at  that  time  showed 
a  loss?  [271]  A.     About  $24,000.00. 

Q.     When  did  you  ascertain  that  loss? 

A.    At  the  close  of  the  year. 

Q.  When  did  you  have  this  meeting  that  you 
speak  of? 

A.  The  early  part  of  January;  as  soon  as  we 
got  our  figures  in. 

Q.  You  decided  at  that  time,  I  believe,  that  you 
would  operate  better  as  a  rough  mill,  is  that  right? 

A.  That  is  correct.  We  just  couldn't  afford  to 
surface  the  lumber.  We  were  losing  too  much 
money.   That  is  where  the  money  was  being  lost. 

Q.     How  did  you  expect  to  correct  that  situation  ? 

A.  Shut  the  planer  down,  and  operate  as  a 
rough  mill,  which  is  what  we  did. 

Q.     When  did  you  arrive  at  that  decision? 

A.  The  early  part  of  January;  just  as  soon  as 
we  got  our  figures  in  and  found  out  what  had 
happened. 
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Q.  (By  M.  Hitchcock)  :  Immediately  after  the 
formation  of  the  corporation,  that  is  the  Granite 
Falls  Planing-  Mill,  you  started  charging  increased 
rates  for  surfacing,  is  that  correct? 

A.  No,  sir;  that  is  not  correct.  As  far  as  M.  A. 
Wyman  and  the  M.  A.  Wyman  Lumber  Company 
are  concerned,  I  understand  we  are  the  only  de- 
fendants in  this  case.  They  have  sold  nothing  that 
originated  at  that  mill  except  rough  lumber. 

Q.  That  rough  lumber  was  surfaced  then  in  the 
Granite  [273]  Falls  Planing  Mill,  wasn't  it? 

A.  I  wouldn't  say  it  all  was.  I  think  our  cus- 
tomers had  the  choice  of  having  that  surfaced 
wherever  they  pleased.  They  could  take  it  to  any 
milling  plant  they  wanted  to  and  I  believe  some  of 
it  was  done  elsewhere.  I  am  not  just  sure  about 
that. 

Q.  With  reference  to  the  transactions  in  this 
suit  between  July  and  December,  1944,  wasn't  all 
of  that  lumber  surfaced  in  the  Granite  Falls — none 
of  that  was  taken  to  other  customers  ? 

A.  Do  you  mean  all  of  the  lumber  that  was  pro- 
duced in  that  mill? 

Q.  All  of  the  lumber  as  shown  by  these  trans- 
actions in  our  exhibits;  all  of  that  was  surfaced  by 
the  Granite  Falls,  was  it  not? 

A.     I  wouldn't  say  so,  no.  ' 

Mr.  Hughes :     Which  exhibit  is  that  ? 

Mr.  Hitchcock:     Exhibit  1. 

A.  (Continuing)  :  I  would  say  for  your  infor- 
mation and  the  information  of  the  Court  that  dur- 
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ing  that  period  we  did  ship  some  rough  hiniber. 
There  were  cars  that  went  out  of  there  rough  that 
were  never  surfaced.  I  haven't  gone  over  the 
papers  there  but  we  were  shii^ping  rough  timbei*s 
there  all  of  the  time,  off  and  on.  [274] 

Q.  (By  Mr.  Hitchcock)  :  With  reference  to  the 
customers  who  desired  surfaced  lumber,  that  was 
surfaced  in  the  Granite  Falls,  wasn't  it? 

A.  I  wouldn't  say  that.  They  weren't  compelled 
to  have  it  surfaced  in  the  Granite  Falls  Planing 
Mill.  They  could  have  it  surfaced  any  place  they 
wanted  it  done.  Many  of  them  were  located  at  a 
distance.  I  know  some  of  them  we  sent  to  planing 
mills  and  they  would  resaw  the  boards  and  surface 
them. 


M.  H.  WYMAN 

a  witness  called  on  behalf  of  defendants,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Hughes : 

Q.     You  are  M.  H.  Wyman? 

A.     That  is  right. 

Q.     And  you  are  the  son  of  M.  A.  Wyman? 

A.     That  is  right. 

Q.     Who  looked  after  the  business  of  the  Gran- 
ite Falls  Planing  Mill  during  1944,  Mr.  Wyman  ? 

A.     I  did. 

Q.     And  your  father  was  president  during  that 
time?  A.     That  is  right. 
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Q.  Was  he  president  at  any  time  during  the 
year  1945? 

A.  No.  The  officers  were  changed  as  of  the  first 
of  January,  '45. 

Q.  Did  your  father  have  any  interest  in  the 
Granite  Falls  Planing  Mill  after  that? 

A.     No,  sir. 

Q.  You  held  an  office  in  the  Granite  Falls 
Planing  Mill,  did  you  not? 

A.     Yes ;  I  held  the  office  of  Secretary-Treasurer. 

Q.  You  were  served  with  a  summons  and  com- 
plaint in  this  case  when — do  you  remember  the 
date?  A.     No,  I  don't. 

Q.  December  3,  I  think  the  record  shows.  Was 
that  the  first  time  you  were  served  in  this  case? 

A.    Yes. 

Q.  What  kind  of  business  did  the  Granite  Falls 
Planing  Mill  do  in  July,  1944? 

A.  It  received  lumber,  surfaced  lumber,  broke 
down  lumber. 

Q.     That  is  all  planing  lumber,  is  that  right? 

A.     That  is  right. 

Q.  Did  it  do  anything  else  besides  planing 
lumber?  [277] 

A.  Yes.  It  hauled  the  lumber  some  seven  miles 
to  the  railroad  where  it  had  facilities  to  load. 

Q.  Did  Granite  Falls  Planing  Mill  sell  any 
lumber  during  1944? 

A.  Granite  Falls  Planing  Mill  never  owned  any 
lumber. 

Q.     They  never  sold  it?  A.     No. 
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Q.     They  just  sold  planing  services,  is  that  true? 

A.     That  is  true. 

Q.  And  that  is  located  at  Granite  Falls,  Wash- 
ington? A.     That  is  right. 

Q.  Were  you  or  your  father,  the  Wyman  Lum- 
ber Company,  or  Wyman  Mill  Company,  ever  en- 
gaged in  milling  lumber  or  planing  lumber  at  any 
time  from  July  11,  1944,  to  December  22,  1944? 

A.     I  didn't  miderstand, 

Q.  I  say:  Were  you  or  your  father  or  the  M.  A. 
Wyman  Lumber  Company  or  the  Wyman  Mill  Com- 
pany engaged  in  planing  any  lumber  and  milling 
lumber  at  any  time  from  July  11,  1944,  to  Decem- 
ber 22,  1944? 

A.     Not  as  individuals,  no — no. 

Q.  Not  as  individuals ;  not  under  the  names  that 
I  have  just  specified?  A.     No. 

Q.  Did  you  or  your  father,  M.  A.  Wyman,  or 
the  Wyman  Lumber  [278]  Company,  or  the  Wyman 
Mill  Company,  ever  sell  milling  services  to  anyone 
during  that  period?  A.     No. 

Q.  Who  looked  after  the  O.P.A,  milling  serv- 
ices— the  service  regulations  during  1944  affecting 
the  Granite  Falls  Planing  Mill?  A.     I  did. 

Q.  Who  fixed  the  charges  for  the  service  under 
539?  A.     I  did. 

Q.  Did  you  study  these  regulations  as  they  came 
out,  Mr.  Wyman?  A.     Yes,  I  did. 

Q.  What  effort  did  you  make,  will  you  tell  the 
Court,  to  comply  with  these  regulations  as  they 
came  out  from  time  to  time  affecting  the  planer? 
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A.  The  regulations  were  changed  several  times 
during  the  period  that  the  Granite  Falls  Planing 
Mill  operated.  When  the  corporation  was  originally 
set  up,  the  Regulation  MPR  165  was  in  effect. 

Q.  MPR  165  was  m  effect  at  the  time  you  or- 
ganized the  corporation  in  1944? 

A.  That  is  right.  The  corporation  was  organized 
in  the  latter  part  of  January,  1944. 

Q.     What  regulation  was  in  effect  at  that  time? 

A.     I  believe  MPR  165.  [279] 

Q.  Did  Granite  Falls  Planing  Mill  comply  at 
all  times  with  that  Regulation,  as  far  as  you  know  ? 

A.     Yes,  they  did. 

Q.  When  did  the  tirst  change  in  that  Regulation 
come  out?  A.     In 

Q.     Pardon  me?  A.     Yes. 

Q.     165  fixed  the  price  for  planing  lumber,  did  it  ? 

A.  No,  it  didn't;  not  in  a  dollars-and-cents 
figure.  The  Regulation  at  that  time  said  that  if 
the  operation  was  not  in  business  in  March  of  '42, 
they  would  charge  the  price  of  their  nearest  com- 
petitor. 

Q.  That  is  right.  Who  was  your  nearest  com- 
petitor ? 

A.  I  believe  Walton  Lumber  Company  in  Ever- 
ett was  our  nearest  competitor  at  that  time. 

Q.  How  far  is  that  from  the  Granite  Falls 
Planing  Mill?  A.     About  20  miles. 

Q.  Did  you  use  the  price  of  the  Walton  Lumber 
Company  at  the  planing  mill  ? 

A.     Theirs  or  a  little  less. 
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Q.     Theirs  or  a  little  less  I 

A.     Ours  was  possibly  a  little  less. 

Q.  These  charges  in  this  Complaint  that  you 
have  read,  were  they  investigated  by  the  OPA 
during  1944?  A.     Yes,  they  were.  [280] 

Q.     By  whom?  A.     By  Mr.  Edwards. 

Q.     How  long  was  he  there? 

A.  He  was  in  the  office  in  Seattle,  oh,  off  and 
on  from  four  or  live  months. 

Q.  In  the  of&ce  there,  of  the  M.  A.  Wyman 
Lumber  Company?  A.     That  is  correct. 

Q.  Where  did  you  attend  to  the  business  of  the 
Granite  Falls  Planing  Mill? 

A.  I  had  my  office  in  Seattle.  The  planing  mill's 
address  was  Granite  Falls  where  they  kept  their 
bank  account  and  all  payments  came  to  Granite 
Falls. 

Q.  The  Mr.  Edwards  you  speak  of  was  an  OPA 
investigator  at  that  time?  A.     That  is  right. 

Q.     Did  you  cooperate  with  him? 

A.  Yes,  we  did.  We  gave  him  all  of  the  infor- 
mation he  asked  for. 

Q.     And  he  finished  his  investigation  whenf 

A.  I  am  not  sure  of  the  date;  it  was  the  latter 
part  of  '45. 

Q.     '45?  A.     '44;  pardon  me. 

Q.  (By  Mr.  Hughes) :  Who  else  investigated 
the  Granite  Falls  Planing  Mill  durmg  1944— '45? 

A.  There  was  nobody  else  in  our  office  at  that 
time  except  for  Mr.  Stockdale  who  followed  Mr. 
Edwards  and  came  up  and  asked  for  certain  infor- 
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ma.tion  to  take  out  of  the  office  with  him.   He  never 

spent — I  don't  believe  he  spent  any  time  in  our 

office. 

Q.     Did  you  give  him  the  information? 

A.     We  did,  yes. 

Q.     Who  succeeded  him  as  investigator? 

A.  Well,  there  was  a  Mr.  Foster  in  our  office 
once  or  twice. 

Q.  Did  you  furnish  him  with  all  of  these  in- 
voices? A.     I  did. 

Q.  And  of  which  photostatic  copies  have  been 
made ;  you  furnished  them  ? 

A.     That  is  right.  [282] 

Q.  That  was  both  of  the  business  of  the  M.  A. 
Wyman  Lumber  Company,  and  the  Granite  Falls 
Planing  Mill?  A.     That  is  right. 

Q.  Did  the  Granite  Falls  Planing  Mill  make  an 
application  to  the  Regional  Office  of  the  OPA  to 
operate  under  539?  A.     No,  they  did  not. 

Q.  Did  it  make  an  application  on  May  3rd  to 
operate  under  supplementary  Order  27  to  165? 

A.    Yes. 

Q.     And  that  was  effective? 

A.     I  believe  it  was  effective  on  May  3rd,  '44. 

Q.     Prior  to  that,  it  was  under  165? 

A.  Prior  to  that  there  was  no  Regulation  re- 
quiring an  application  to  be  made. 

Q.     What  did  you  do  with  this  application? 

A.  The  application  was  made  to  the  Regional 
Office  of  the  OPA  and  addressed  to  the  White- 
Henry-Stuart  Building,  here  at  Seattle. 
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Q.  Handing  you  Defendants'  Exhibit  A-2  for 
identification,  I  will  ask  you  if  that  is  the  applica- 
tion which  you  mailed"? 

A.     Yes;  I  signed  that. 

Q.  What  became  of  that;  what  did  you  hear 
from  that  application?   [283] 

A.  We  heard  nothing  from  it — in  regard  to  this 
application,  we  heard  nothing  from  the  OPA, 

Q.     Did  you  talk  to  someone  % 

A.  I  did  talk  to  Mr.  Wurnsted  and  discussed 
going  up  to  the  physical  properties. 

Q.     What  was  said  at  that  time? 

A.  As  I  remember  it,  my  father  brought  Mr. 
Wurnsted  in  and  asked  me  to  give  him  what  in- 
formation he  wanted.  I  knew  more  about  the  plan- 
ing mill,  to  tell  liim  what  he  wanted  to  know.  We 
sat  down.  The  essence  of  the  discussion  was  niaking 
an  arrangement  to  go  up  together  and  for  him  to 
view  the  properties  of  the  planing  mill  at  Granite 
Falls. 

Q.  What  did  you  understand  the  purpose  of 
viewing  the  property  was*? 

A.  Of  course,  my  impression  was  whether  he 
was  going  to  act  on  the  application  we  had  made. 

Q.  Did  he  give  you  an  impression  of  whether 
he  would  or  not'? 

A.     No.   He  gave  no  indication  at  that  time. 

Q.  What  did  he  say  he  wanted  to  see  the  mill 
for? 

A.  Merely  to  look  over  the  physical  setup  of 
the  property. 
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Q.  Did  lie  indicate  the  purpose  was  to  let  you 
know  whether  or  not  your  application  would  be  ap- 
proved ? 

A.  That  was  the  understanding  I  gathered  for 
the  reason  [284]  for  going  up  to  the  property. 

Q.     Did  you  talk  to  him  again  about  going  up  ? 

A.  Yes.  I  called  him  once  or  twice  and  told  him 
when  I  was  going  and  asked  him  if  he  would  care 
to  go  up  with  me. 

Q.     What  did  he  say? 

A.  We  didn't  get  together;  rather,  he  had  some- 
thing else  to  do  or  when  he  called  me  I  believe  once 
I  had  something  else  to  do. 

Q.  Did  he  say  he  would  call  you  when  he  was 
ready;  did  he  indicate  that  he  would  go  any  further? 

A.  I  presumed  that  the  reason  he  was  going  up 
was  to  act  on  our  application.  I  figured  he  would 
find  a  way  of  getting  up  there. 

Q.     Did   you  hear   anything   from  him   after- 
that  was  in  May,  did  you  say,  1944? 

A.     I  think  that  is  right. 

Q.     Did  you  hear  anything  from  him  later  on? 

A.  We  heard  nothin^^ — after  these  phone  con- 
versations, we  heard  nothing  more  about  the  appli- 
cation. 

Q.     I  will  ask  you  if  that  application  was  made 
under  the  provisions  of  Supplementary  Order  27] 
to  165.  A.     That  is  right. 

Q.  Did  it  comply  substantially  with  the  require- 
ments of  an  application  ?  [295] 
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A.  That  is  why  I  wrote — endeavoiing  to  cover 
the  points  that  were  brought  out  in  the 

Q.  Did  Lii-,  Wurnsted  tell  you  at  any  time  it 
did  not  comply  before  sending  you  this  letter"? 

A.     No,  he  did  not. 

Q.  Handing  you  Exhibit  3,  did  you  receive  a 
letter  from  Mr.  Wurnsted  on  or  about  May  5,  1945 1 

A.     I  did. 

Q.  Was  that  the  first  time  you  heard  from  him 
after  you  talked  to  him?  A.     That  is  right. 

Q.  In  the  meantime,  you  were  operating  under 
539?  A.     That  is  right. 

Q.     539  superseded  27  on  June  5,  1944? 

A.     That  is  right. 

Q.  That  Regulation  539  was  issued  on  June  5, 
and  was  effective  the  same  day,  is  that  right? 

A.    Yes. 

Q.  Mr.  Wyman,  why  did  you  operate  imder  539 
from  July  11th  to  December  22nd? 

A.  The  application  I  had  made  under  MPR  165, 
Supplemental  Servicing  Regulation  27,  the  infor- 
mation required  in  the  application  was  identical  to 
the  information  required  in  the  application  to  be 
made  under  539.  I  had  made  my  application  under 
165,  and  had  had  no  [286]  answer  from  it. 

Q.     And  so  what? 

A.  So  I  could  see  no  point  in  copying  the  same 
letter  and  putting  539  at  the  top  of  it  instead  of 
165. 

Q.  In  that  letter  you  got  from  Mr.  Wurnsted, 
he  says — speaking  of  539 — "This  new  regulation  on 
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custom  milling  changed  the  qiialirying  requirements 
of  Supplementary  Order  27."    Did  it   change  its 
qualifying  requirements'?  A.     No,  it  did  not. 

Q.     Have  you  examined  the  two  regulations'? 

A.     Yes,  I  have. 

Q.     Are  they  the  same? 

A.  So  far  as  I  can  tell,  they  are  identical  in 
wording. 

Q.  Did  Mr.  Wurnsted  tell  you  why  he  wanted 
to  see  the  planing  mill — why  he  wanted  to  see  the 
setup  personally? 

A.  I  don't  know  whether  that  was  brought  out 
or  not.  I  presumed  all  of  the  time  that  it  was  in 
regard  to  our  application  which  had  been  made. 

Q.  Does  539  contain  any  provision  that  no  sale 
under  the  Regulation  may  be  made  until  permis- 
sion received  from  the  OPA? 

A.     No,  it  doesn't. 

Q.  Do  you  know  w^hether  MPR  165  fixed  the 
time  in  which  [287]  an  application  for  a  change  of 
price  must  be  accepted  or  rejected? 

A.     I  believe  it  is  ten  days. 

Q.     Ten  days?  A.     The  application. 

Mr.  Hitchcock:  I  object  to  that  question  and 
answer  as  calling  for  a  conclusion.  The  Regulation 
referred  to  is  MPR  165.  The  Regulation  involved, 
if  the  Court  please,  is  SSR-27,  under  165,  which  is 
different.  That  was  brought  out,  I  believe,  in  Mr. 
Wurnsted 's  examination. 

The  Court:  The  Court  will  read  those.  Go 
ahead. 
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Q.  (By  Mr.  Hiiglies) :  Supplementary  Order 
27  to  165,  I  believe,  provides  in  substance  that  if 
a  planing  mill  is  owned  or  controlled  by  a  sawmill, 
that  the  same  operation  is  made — where  the  same 
operation  of  selling  lumber  and  planing  lumber  is 
made — that  even  though  that  is  j) resent,  that  you 
can  still  get  permission  from  the  OPA  to  operate 
under  539?  A.     An  application  may  be  made. 

Mr.  Hitchcock:  I  object  to  the  question  as  lead- 
•  Ing,  if  the  Court  please. 

The  Court:     It  is  leading  but  he  may  answer. 

Mr.  Hughes:     I  have  been  trying  to  save  time. 

The  Witness:  The  way  I  understand  the  Regu- 
lation, supplementary  27  to  165  says  that  a  custom 
mill,  if  there  is  an  interlocking  ownership  or  finan- 
cial interest,  then  under  those  conditions  must  make 
application;  if  there  is  not,  then  they  automatically 
have  a  license  to  operate. 

Q.  (By  Mr.  Hughes)  :  It  goes  further  than 
that,  doesn't  it,  and  says  that  if  the  OPA  can  find 
certain  things  true,  why,  permission  will  be  granted. 

A.     That  is  true. 

Q.  Were  those  things  true  or  not  true  with  the 
Granite  Palls  Planing  Mill? 

Mr.  Hitchcock:  I  object  to  that,  if  the  Court 
please,  as  being  a  conclusion. 

Mr.  Hughes :  I  want  to  show,  if  the  Court  please, 
that  the  application  would  have  been  granted  if 
Mr.  Wurnsted  had  taken  it  up  and  done  as  he 
.should  have   done,   because  we   qualified   in   every 
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particular  as  set  out  in  539;  and  the  OPA  would 
find  that  we  came  under  the  provisions  provided  by 
27  of  539. 

I  think,  your  Honor,  it  is  material 

Mr.  Hitchcock:  It  is  based  upon  supposition,  if 
the  Court  please. 

Mr.  Hughes:     to  show  at  least  good  faith. 

The  Court:     Overruled.    Go  ahead. 

A.  I  believe  that  is  brought  out  in  my  letter  of 
application  to  the  Regional  Office  where  I  bring 
out  the  fact  that  there  are  many  rough  mills.  There 
are  thirty  or  forty  rough  mills  within  a  20-mile 
area  up  there,  or  more — small  mills  whose — well, 
they  are  making  ties  for  the  railroads  say,  and  they 
have  lots  of  pieces  that  can  be  worked  up — if  they 
had  the  facilities — to  go  into  the  lumber  market 
and  lumber  channels  which  in  most  cases  are  waste 
unless  they  are  salvaged  and  put  into  a  plant  that 
has  facilities  to  work  them  up.  I  bring  that  out 
in  my  letter  of  application. 

Q.  (By  Mr.  Hughes) :  In  other  words,  as  I 
understand  it,  the  OPA,  if  they  had  followed  this 
up,  would  necessarily  have  found  that  you  could 
qualify  under  this  Regulation  539? 

A.  If  I  hadn't  thought  so,  I  would  have  con- 
tinued to  operate  the  planing  mill. 

Q.  Did  the  Granite  Falls  Planing  Mill  confine 
its  planing  to  lumber  from  the  Wyman  Lumber 
Company  % 

A.     No ;  no,  they  did  not.  There  was  considerable 


i 


United  States  of  America  239 

(Testimony  of  M.  H.  Wyman.) 

lumber  that  was  bought  and  brought  in  from  these 
small  mills  that  went  through  the  Grranite  Falls 
Planing  Mill. 

Mr.  Hughes:  I  will  ask  this  question  and  [290] 
then  I  will  be  through  with  the  witness. 

Q.  (By  Mr.  Hughes)  :  If  this  planing  had  been 
done  by  the  Walton  Lumber  Company,  which  is 
your  nearest  competitor,  would  it  have  cost  the 
buyer  more  or  less'? 

Mr.  Hitchcock:     I  will  object  to  that. 

The  Court:     The  Court  has  excluded  that  here- 
tofore, but  seeing  now  that  it — as  the  defendants 
i  contend — has  become  material,  the  objection  is  over- 
ruled.    You  may  answer.     This   is   in   support   of 
those  requirements  in  the  Regulation? 

Mr.  Hughes:     Yes. 

The  Court:     You  may  answer. 

A.  If  the  lumber  had  been  sold  rough — any  lum- 
ber from  any  mill — it  has  to  go  to  a  custom  mill  to 
be  surfaced  for  several  reasons.  If  the  customer 
is  in  Iowa  or  Chicago  or  some  place  else,  unless  he 
has  it  done  on  the  West  Coast,  he  has  got  to  pay 
freight  on  the  rough  lumber  which  is  considerably 
more  than  it  would  be  on  surfaced  lumber,  so  it 
has  to  be  done  some  place  on  the  west  coast.  There 
are  numerous  custom  mills  in  Western  Washing- 
j  ton  and  Oregon.  Some  customers  do  business  with 
one  and  some  customers  do  business  with  others. 
It  would  have  to  go  to  one  of  them  to  be  custom 
milled,  and  it  would  either  have  to  be  [291]  trucked 


240  M.  A.  Wyman,  et  al.  vs. 

(Testimony  of  M.  H.  Wyman.) 

or  shipped  by  rail  at  a  consideral^le  freight  charge. 

Q.  (By  Mr.  Hughes)  :  Would  it  have  cost  them 
more  ? 

A.  Yes;  by  the  amount  of  freight  it  would  go 
into  and,  as  I  said,  in  most  cases  we  charged  less 
than  the  MPR  539  maximum  prices.  It  would  have 
cost  them  full  MPR  539  plus  the  freight  into  their 
custom  milling  plant. 

Mr.  Hughes:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Hitchcock : 

Q.  Mr.  Wyman,  at  the  time  that  you  were  con- 
nected with  Granite  Falls,  you  were  thoroughly 
familiar  with  Supplementary  Service  Regulation 
27  *?  A.     I  read  it  a  good  many  times. 

Q.  You  read  it  especially  with  a  view  to  the 
application  that  you  filed,  did  you  not? 

A.     That  is  right. 

Q.  Let  me  understand  the  situation  with  respect 
to  that  application;  is  it  your  understanding  at  that 
time  that  in  the  event  that  a  planing  mill  and  an 
ordinary  sawmill  or  any  other  lumber  operation, 
under  joint  ownership  or  control,  that  it  was  neces- 
sary, before  [292]  the  planing  mill  could  plane  or 
surface  lumber,  to  secure  an  authorization  from 
the  OPA? 

A.  I  don't  believe  it  states  that.  I  believe  it 
says  where  there  is  an  interesting  ownership  or 
joint  control,  an  application  may  be  made. 

Q,     Doesn't  it  say,  as  a  matter  of  fact,  in  para- 
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graph  3,  Section  2,  that  it  "does  not  own  or  control 
and  is  not  owned  or  controlled  by  and  is  not  under 
common  control  of  the  mill  producing  specie  26 — 
and  so  on? 

A.     That  is  the  definition  of  a  custom  mill. 

Q.  Then  it  goes  on  and  states,  "If  you  do  not 
qualify  as  a  cusotrm  mill  under  paragraph  "A" — 
which  is  the  one  that  states  that  a  custom  mill  is 
the  one  that  performs  custom  services — "under 
certain  conditions  you  may  get  authority  to  oper- 
ate," isn't  that  right?  A.     That  is  right. 

Q.  And  you,  of  course,  filed  under  these  special 
conditions  because  of  the  fact  that  your  father  was 
president  and  also  in  the  Wyman  Mill  Company,  is 
that  correct?  A.     That  is  correct. 

Q.  You  are  thoroughly  familiar,  I  presume,  and 
went  over  the  application  carefully  as  to  what  that 
application  should  contain?  A.     I  did. 

Q.     What  should  it  contain? 

A.  It  should  show  how  granting  the  license 
would  gather  up  more  lumber  for  the  war  effort 

Mr.  Hughes:  Well,  here  it  is  in  the  Regulation. 
r  wouldn't  think  that  the  witness  would  be  required 
'.:>  memorize  what  is  covered  by  the  Regulation. 

The  Court:  Make  your  objection  and  the  Court 
will  rule. 

Mr.  Hughes:  He  has  asked  that  the  witness 
what  are  the  qualifications.  There  are  quite  a 
number  in  the  Regulation  and  I  don't  think  that 
the  witness  should  be  bound  to  know  each  one  of 
those  four  different  requirements  because  they  are 
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in  fine  print  and  I  think,  if  he  had  the  Regulation 

before,  he  could 

The  Court:  Can  you  answer  the  question  with- 
out the  Regulation  before  you? 

The  Witness:  I  think  I  oan  answer  most  of  the 
Regulations. 

The  Court:     If  you  can't  take  the  Regulation. 

A.  (Continuing)  :  The  application  must  show 
the  location  of  the  plant;  it  must  show  the  equip- 
ment^what  it  can  do  and  how  much  equipment  it 
has — how  much  capacity  it  has;  it  must  show  it  is 
going  to  help  to  get  more  lumber;  what  the  grant- 
ing of  the  application  is  going  to  accomplish  for 
the  war  effort.     [294] 

Q.  (By  Mr.  Hitchcock)  :  Were  there  any  other 
requirements   about   cost? 

A.     I   don't   remember. 

Mr.  Hughes :     Costs  to  the  buyer  ? 

The  Witness:     I  don't  remember. 

Q.  (By  Mr.  Hitchcock)  :  As  a  matter  of  fact, 
to  refresh  your  recollection,  Mr.  Wyman,  I  pre- 
sume you  read  these  carefully  before  you  filed  the 
application? 

A.     That  is  true.     That  was  two  years  ago. 

Q.  As  a  matter  of  fact,  doesn't  paragraph  2 
state  that  the  extent  of  ownership  or  control  of  or 
by  any  other  operations  relating  to  forest  products 
or  common  ownership  or  control,  giving  name,  loca- 
tion, and  the  nature  of  the  other  operation,  is  one 
of  those  qualifications?  A.     I  believe  it  is. 

Q.     That  is  necessary,  isn't  it? 

A.     That  is  right. 
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Q.  I  will  ask  you  to  refresh  your  recollection 
from  Defendants'  Exhibit  A-2,  and  tell  the  Court 
if  that  states  anything  in  there  with  reference  to 
ownership  at  all. 

A.     No,  it  does  not.     I  neglected  to  put  that  in. 

Q.  You  neglected  to  put  that  in,  but  you  knew 
it  should  [295]  be  in  at  the  time  you  made  that  out, 
is  that   correct? 

A.  I  was  working  under  a  deadline  then.  When 
that  letter  was  written,  it  was  the  date  the  Regula- 
tion became  effective  and  I  had  to  get  it  in  the 
mail  that  day  and  I  wrote  it  out  very  hurriedly. 

Q.  I  thought  you  testified  you  went  over  the 
Regulation  thoroughly. 

A.  I  did  read  the  Regulation.  I  had  to,  to  make 
the  application. 

Mr.  Hitchcock:     That  is  all. 

Redirect  Examination 
By  Mr.  Hughes: 

Q.  Did  Mr.  Wurnsted  tell  you  that  your  appli- 
cation was  faulty;  at  any  time  did  you  hear  from 
him?  A.     No,  I  did  not. 


Mr.  Hughes:     Mr.  Edwards. 

Mr.  Hitchcock:  Before  this  witness  takes  the 
stand,  I  should  like  to  object  in  toto  to  any  evi- 
dence he  might  give  in  this  base  based  upon  the 
fact  that  none  of  our  present  case  is  based  upon 
any  investigation  by  Mr.  Edwards.  However,  in 
the  event  the  [296]  Court  desires  to  hear  the  testi- 
mony of  Mr.  Edwards,  relative  to  the  investigation 
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he  did  make,  we  are  willing  on  behalf  of  the  agency 
to  have  that  testimony  taken  with  the  understanding 
that  we  may  he  j^ermitted  to  go  into  other  phases 
of  the  transactions  that  were  examined;  in  other 
words,  to  show  what  facts,  if  any,  w^ere  brought  out 
by  his  investigation  as  to  other  matters  that  he 
was  on  at  that  time. 

The  Court:     I  don't  know  why  he  is  called.     Go 
ahead  and  proceed. 

CHARLES  H.  EDWARDS 

a  witness  called  on  behalf  of  Defendants,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Hughes: 

Q.  Are  you  Mr.  Charles  H.  Edwards'? 

A.  I  am. 

Q.  Mr.    Edwards,    were   you    employed    by   the 

OPA  as  an  investigator  during  1944*? 

A.  I  was. 

Q.  A  lumber  investigator,  were  you? 

A.  Yes. 

Q.  Were  you  ever  in  the  lumber  business? 

A.  Before  that? 

Q.  Yes?  A.    Yes. 

Q.  For  how  long? 

A.  Well,  for  practically  forty  years. 

Q.  Forty  years?  A.    Give  or  take. 
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Q.  When  did  you  first  hegin  to  work  with  the 
OPA  here  in  Seattle? 

A.  It  was  approximately — I  think  it  was  the 
10th  of  January,  1943. 

Q.  Did  you  investigate  M.  A.  Wyman  or  the 
Granite  Falls  Planing  Mill  during  1944? 

A.     I  did. 

Q.  Was  that  investigation  for  a  violation  of 
539?  A.     Yes. 

Q.     Do  you  remember?  A.     Yes. 

Q.  Did  you,  in  the  course  of  that  investigation, 
talk  to  Mr.  Wurnsted  during  the  year  1944,  con- 
cerning 539  and  the  Granite  Falls  Planing  Mill? 

A.  Yes;  I  talked  to  him  possibly  you  might  say, 
more  on  the  matter  of  165  and  SS-27,  which  was 
superseded  by  539. 

Q.  Did  you  discuss  the  application  made  by 
the  Granite  [298]  Falls  Planing  Mill  to  the  OPA, 
dated  May  3,  1944?  A.     I  did. 

Q.  What  was  said  by  Mr.  Wurnsted  at  that 
time  concerning  that  investigation? 

A.     When  I  was  checking  these  tiles,  and  I  was 

formed   that   they   had   made    an    application,    I 

mt  in  to  Mr.  VYurnsted's  office  to  investigate  and 
locate  this  application.  I  found  the  application 
was  there;  and  it  had  been  there  for  a  considerable 
period  of  time — several  months  probably.  It  would 
be  longer  than  several  months.  As  I  remember,  it 
was  made  about  in  May,  and  I  think  I  went  in 
about  the  26th  of  October. 
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Q.     The  26th  of  October? 

A.  Of  1944.  And  the  application,  to  my  best 
recollection,  was  still  in  his  office. 

Q.     In  whose  office? 

A.     Mr.  Wurnsted's  office. 

Q.  What  was  said;  have  you  got  any  notes  as 
to  what  was  said  by  Mr.  Wurnsted;  did  you  keep  a 
diary?  A.     Yes,  I  kept  a  diary. 

Q.  You  kept  a  diary  of  some  of  the  more  im- 
portant events,  you  thought,  at  that  time  ? 

A.    Yes. 

Q.  Have  you  any  record  of  any  conversation 
with  Mr.  Wurnsted  concerning  this  application? 

Mr.  Hitchcock:  I  object,  if  the  Court  please,  to 
this  line  of  ?][uestioning.  I  don't  think  it  is  material 
to  this  case. 

Mr.  Hughes:  I  think,  your  Honor,  Mr.  Wurn- 
sted's statement  here  would  give  the  Court  the  im- 
pression that  he  was  against  the  operation  of  the 
Granite  Falls  Planing  Mill  as  it  operated.  But  his 
statement  to  Mr.  Edwards  shows  entirely  different. 
I  just  want  to  show  by  this  witness  that  Mr.  Wurn- 
sted told  Mr.  Edwards  on  October  26,  1944,  and  also 
in  November,  1944,  that  this  investigation  should  be 
dropped  and  he  should  forget  about  it,  or  words  to 
that  effect.  He  said  that  he  had  had  this  application 
for  several  months,  and  nothing  had  been  done 
with  it. 

Now,  I  asked  him  the  question  pointblank  if  he 
had  made  such  a  statement,  and  he  said  no.  He  said 
lie  didn't  remember.    He  said  he  didn't  remember 
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inaking  it, — be  didn't  say  no.    I  called  this  witness 

to  show  that  he  did  make  those  statements. 

The  Court:  AYell,  I  don't  see  that  it  makes  any 
difference  whether  he  did  or  did  not.  But  I  remem- 
ber you  did  ask  him  that  question  and  I  think  it 
was  without  objection  and  he  answered.  So  you 
may  answer  the  question. 

The  Witness:  May  I  read  from  my  notes,  Mr. 
[300]  Hughes'? 

Mr.  Hughes:     Yes. 

Q.  (By  Mr.  Hughes)  :  What  do  your  notes 
show  ?  A.     On  the  26th  of  October 

Q.     What  year? 

A.  1944,  ''Wyman  case  continued.  I  checked 
with  Wurnsted  on  number  165  application  and 
found  it  still  on  his  desk  waiting  for  a  visit  to  the 
Granite  Falls  Planing  Mill.  Mr.  Wurnsted  sug- 
gested we  drop  previous  violations  on  non-compli- 
ance and  start  over  from  scratch."  My  record 
shows  *'I  doubt  is  J.  S.  B." — who  was  Jerome  S. 
Bishop— "will  O.  K.  this." 

Q.     Who  was  Jerome  S.  Bishop? 

A.  At  that  time  he  was  the  chief  of  the  lumber 
investigating  headquarters  at  Portland. 

Q.  You  mentioned  165;  did  that  refer  to  Regu- 
lation 165? 

A.     That  is  Regulation  165  and  SS-27. 

Q.  Did  you  have  any  other  talk  with  Mr.  Wurn- 
sted about  this  application? 

A.  Well,  yes.  I  talked  to  him  at  various  times 
over  a  number  of  matters.  I  have  a  record  here  go- 
ing into 
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Mr.  Hitchcock:  I  will  object  to  those  questions 
and  answers. 

The  Court:     Wait  just  a  minute.  [301] 

A  record  going  into  what? 

The  Witness:  A  conversation  with  Mr.  Wurn- 
sted  regarding  this  same  case. 

The  Court:  You  asked  Mr.  Wurnsted  about  one 
case. 

Mr.  Hughes:  I  asked  him,  also,  if  he  made  a 
similar  statement  in  November,  1944.  He  said  he 
didn't  recollect. 

The  Court:  I  don't  see  what  difference  it  makes 
about  what  conversations  the  two  men  may  have 
had  in  the  office. 

Mr.  Hughes:  I  did  it  for  the  purpose  of  show- 
ing the  good  faith  of  Mr.  Wurnsted,  your  Honor. 
He  has  made  some  statements  here  that  would  in- 
dicate to  the  Court 

The  Court:  You  may  go  ahead.  Objection  over- 
ruled. 

A.  (Continuing):  "On  November  18,  1944,  the 
Wjonan  case,  Mr.  Wurnsted  said  to  me  that  he  felt 
all  firms  prior  to  '43  are  in  violation  of  MPR  165 
because  there  was  no  permission  prior  to  that  date 
to  oi)erate." 

Q.  (By  Mr.  Hughes)  :  Did  he  indicate  whether 
he  was  doing  anything  with  those? 

A.     No.  [302] 

Redirect  Examination 
By  Mr.  Hughes: 

Q.  Did  Mr.  Wyman  give  you  cooperation  in  your 
investigation  ?  A.     Thoroughly. 
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(Testimony  of  Charles  H.  Edwards.) 

Q.     And  you  were  there  for  some  time,  you  say? 

A.  I  was  there  for  a  considerable  period  of  time 
and  I  was  treated  very  nicely  by  everybody  in  the 
office. 

Q.     And  you  had  access  to  all  of  the  records'? 

A.    All  of  the  records. 

Q.     You  had  an  office  and  a  telephone  ? 

A.  I  did.  I  was  offered  a  private  office  with  a 
telephone  and  I  had  access  to  all  of  the  records 
and  any  stenographic  service  I  might  require.  [305] 

The  Court :     Is  that  all  of  the  evidence  % 

Mr.  Hughes :     That  is  all. 

Mr.  Hitchcock:     That  is  all.  [308] 

The  Court:  The  record  may  show  that  the  case 
is  submitted.  The  Court  will  take  it  under  advise- 
ment and  will  rule  upon  it  Monday  at  10:00  o'clock. 

Mr.  Hughes:  Your  Honor  doesn't  wish  any  ar- 
gument ? 

The  Court:     No.  [309] 

The  Court:  In  the  case  of  Paul  A.  Porter  vs. 
M.  A.  Wyman,  take  an  order  for  a  judgment  in 
favor  of  the  Plaintiff  and  against  the  defendants 
for  single  damages  in  the  sum  of  $19,130.67.  That 
is  the  amount  as  shown  by  your  exhibit  ''A."  Is 
that  the  proper  amount  of  single  damages'? 

Mr.  Hitchcock:     That  is  the  proper  amount,  sir. 

The  Court :  Very  well ;  single  damages,  onl,y.  I 
will  say,  Mr.  Hughes,  that  if  the  Court  could,  it 
would  render  a  judgment  for  a  less  amount  of  dam- 
ages. 
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Mr.  Huglu's:  May  I  ask  your  Honor  what  dis- 
])osition  was  made  of  Count  1,  the  Injunction 
Count? 

The  Court:  'I'hat  mill  has  been  sold  and  dis- 
posed of.   Do  you  insist  on  an  injunction? 

Mr.  Hitchcock:  I  will  leave  that  matter  entirely 
up  to  the  Court.  The  facts  are  true, — the  mill  has 
been  sold  and  disposed  of.  However,  M.  A.  Wyman 
is  still  in  the  lumber  business,  the  defendant,  but  I 
will  leave  that  entirely  up  to  the  Court.  [311] 

Mr.  Hughes:  There  is  nothing  in  the  Complaint 
— there  is  no  attempt  to  prove  that  they  have  ever 
tried  to  violate  since  December  20th.  There  is  no 
showing  that  they  have  ever  threatened  to  violate 
and,  as  I  understand  the  purpose  of  an  injunction, 
it  is  to  restrain  and  not  to  punish. 

The  Court:  I  doubt  if  it  makes  any  difference 
to  the  Government  whether  there  is  any  relief 
granted  in  that  matter.    That  is  Count  1,  isn't  it? 

Mr.  Hughes:     That  is  correct. 

The  Court:  Well,  that  relief  is  denied.  Just  en- 
ter a  judgment  in  the  amount  that  I  mentioned. 

Mr.  Hughes:  I  would  like  to  ask  the  Court  to 
fix  the  amount  of  the  supersedeas  in  the  case  of  ap- 
peal ;  I  would  appreciate  it.  Your  Honor  vrill  be 
away.  I  would  like  also  to  have  permission  to  pre- 
sent to  Judge  Bowen  or  Judge  Black  the  approval 
of  the  supersedeas  bond  so  it  won't  be  necessary. 

The  Court:  That  will  be  all  right.  What  is  the 
Statute, — in  equal  amount? 

Mr.  Hughes :     I  will  say  that  heretofore  the  Court 
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lias  been  putting-  it  at  just  about  the  same  amount. 
Of  course,  an  appeal  bond  has  to  be  in  the  sum  of 
$250.00  to  cover  the  costs.  So  I  would  say  the 
amount  of  the  judgment, — and  of  course,  we  have 
to  [312]  have  a  cost  bond,  too. 

Mr.  Hitchcock :     Cost,  that  is  correct. 

Mr.  Hughes:     So  that  would  be  $250.00  more. 

Mr.  Hitchcock:  That  is  entirely  satisfactory, 
your  Honor. 

The  Court:  All  right.  Set  the  supersedeas  bond 
in  the  sum  of  $20,000.00.  That  will  avoid  the  odd 
figures. 

Cost  bond  in  the  sum  of  $250.00. 

Mr.  Hughes:  Your  Honor,  may  the  record  show 
that  Judge  Bowen  may  approve  the  bond  and  sign 
such  Orders  as  are  necessary  to  carry  out  the  Ap- 
peal? 

The  Court :  The  record  may  show  that  any  Judge 
of  the  Western  District  of  the  State  of  Washington 
may  approve  the  Supersedeas,  the  Appeal  Bond,  and 
to  sign  any  other  Orders  necessary  in  the  perfecting 
of  the  appeal. 

Mr.  Ogden:  If  your  Honor  please,  there  is  just 
one  other  thing  and  that  is  how  this  judgment  should 
rim,  insofar  as  the  Defendant  Edward  Doran  is  con- 
cerned. He  has  been  dismissed,  as  an  individual. 
But  does  the  judgment  run  against  the  individual? 
That  is  the  same  problem  we  have  had  from  the 
beginning. 

The  Court :  Judge  Bowen  made  a  very  clear  or- 
der   dismissing    these    defendants,    as    individuals, 
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[313]  but  holding  them  as  to  partnership  liability, 
which  means — as  I  take  it — that  they  were  sued  as 
])artners;  in  other  words,  the  two  partners  doing 
Inisiness  as,  this  title — so  it  is  a  partnership  lia- 
])ility.   It  can't  be  anything  else. 

Mr.  Hughes:  May  I  ask  one  further  question? 
Then  against  whom  will  the  judgment  run? 

The  Court:  l^he  defendants  in  the  Complaint 
who  have  not  been  dismissed.  [314] 

The  Court:  What  if  any  objection  do  you  have 
to  Plaintiffs'  submitted  findings? 

Mr.  Hughes :  Well,  I  have  some  objections,  your 
Honor,  to  them.  I  would  add  in  that  other  matter 
we  have  just  finished,  if  your  Honor  would  like  to 
have  security,  I  would  be  glad  to  put  up  any  se- 
curity the  Court  would  suggest  if  your  Honor  would 
let  this  matter  go  over  until  a  new  trial  is  heard. 

The  Court:  No;  I  will  settle  findings  now.  We 
can  do  that  now. 

Mr.  Hughes:  I  object  to  paragraph  6.  It 
says:  "Defendants  made  numerous  sales  of  Doug- 
las fir  and  other  West  Coast  surfaced  lumber  be- 
tween July  11,  1944,  to  and  including  December  22, 

Now,  your  Honor,  there  is  nothing  in  the  record 
to  show  that  the  Defendants  made  any  sales  of  sur- 
faced lumber.  If  your  Honor  will  remember  the 
stipulati(>n  that  was  agreed  upon  between  the  Plain- 
tiff and  Defendant,  first  we  agree  that  this  is  a  penal 
action  and  that  these  regulations, — 539  is  a  Service 
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regulation  covering  service  charging  and  26  is  a 
commodity  regulation  establishing  maximum  prices 
for  the  sale  of  lumber. 

And  the  stipulation  further  provides  that  the 
"M.  A.  Wyman  Lumber  Company  sold,  shipped,  in- 
voiced and  received  payment  for  3,122,732  feet  board 
measure  of  Rough  Lumber  from  July  10,  1944,  to 
and  including  December  22,  1944.  That  these  figures 
were  obtained  from  invoices  the  originals  of  which 
are  now  within  the  possession  of  the  Defendants 
herein,  *  ''  *." 

And  the  stipulation  further  says:  "That  it  re- 
ceived payment  for  this  lumber  in  the  sum  of  $89,- 
427.38.  That  said  latter  sum  is  in  accordance  with 
the  prices  set  forth  in  RMPR  26." 

So  there  can  be  no  dispute  as  to  the  rough  lumber. 
Now  the  invoices  do  not  show  that  M.  A.  Wyman 
[322]  or  any  of  these  Defendants  at  any  time  sur- 
faced any  lumber.  The  only  testimony  I  think  on 
that  question  was  given  by  Mr.  Rothfield  who  stated 
that  he  had  not  investigated  and  all  he  knew  was 
what  was  shown  by  those  invoices  and  what  he  could 
find  out  from  others. 

What  he  could  find  out  from  others  of  course  is 
hearsay  and  invoices  themselves  show  that  there  was 
n.o  surfaced  lumber  sold  by  any  of  the  Defendants. 
The  Defendants  sold  rough  green  lumber.  The 
customer  says,  "Send  this  rough  green  lumber  to  the 
Granite  Falls  Planing  Mills.  Have  them  plane  the 
lumber  for  me  and  then  ship  it  to  me." 

But  none  of  these  Defendants — there  is  no  evi- 
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donee,  your  Honor,  showing  that  any  of  these  De- 
fendants ever  sold  any  surfaced  lumber. 

The  Court:     All  right.    Your  objection  to  para- 
graph 6  is  overruled.   What  is  your  next? 

Mr.  Hughes:  On  paragraph  XI,  I  don't  believe 
tliat  he  lias  set  out  enough  in  paragraph  XI  that 
the  Court  can  understand  from  the  finding  there 
that  the  conduct  of  the  O.P.A.  amounted  to  an 
estoppel  and  they  had  this  application  for  a  period 
of  a  year  and  did  nothing  whatsoever  with  it  and 
then  finally,  believing  in  the  meantime  at  least  that 
they  were  violating  the  regulation  at  that  time, 
waited  until  after  the  violation  ceased  and  then 
[323]  notified  them  that  the  application  did  not  meet 
the  requirements.  I  say  I  think  I  am  entitled  to 
more  information  as  setting  out  those  facts  that 
I  have  just  related. 

The  Court:  Your  objection  to  paragraph  XI  is 
overruled. 

Mr.  Hughes :  Now  as  to  paragraph  XII,  he  says 
in  the  last  sentence  thereof:  "The  Granite  Falls 
Planing  Mill  never  filed  any  other  application  for 
permission  to  charge  custom  milling  prices  pur- 
suant to  the  provisions  of  Maximum  Price  Regula- 
tion 539." 

I  think  the  Court  will  get  the  w^rong  inference 
from  tliat  because  the  prior  regulation,  that  is,  Sup- 
plementary Service  Regulation  to  Maximum  Price 
Regulation  165,  was  supplanted  by  539  and  the  re- 
quirements are  exactly  the  same.  They  are  set  out  in 
exactly  the  same  language.  And  it  w^as  not  of  course 
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necessary  to  file  a  new  apj)lication  under  539.  Yet 
the  Court  would  get  that  idea  from  reading  that 
paragraph  XII. 

The  Court:  The  objection  to  paragraph  XII  is 
overruled. 

Mr.  Hughes :  Now  paragraph  XVI,  the  last  sen- 
tence, he  says:  "The  Granite  Falls  Planing  Mill 
waR  used  for  the  purpose  of  securing  prices  in  ex- 
cess of  the  prices  admitted  the  Defendants  by  the 
]n'ovisions  of  the  [324]  Pricing  Tables  under  Ar- 
ticle 5  of  Revised  Maximum  Price  Regulation  26." 

There  has  been  no  evidence  here,  your  Honor, 
justifying  that  statement  and  I  submit  that  the 
Granite  Falls  Planing  Mill  has  never  been  used  nor 
has  there  been  any  evidence  admitted  here  showing 
that  it  has  been  used  for  that  purpose. 

The  Court:  The  objection  to  paragraph  XVI  is 
overruled. 

Mr.  Hughes:  Then  I  have  proposed  some  addi- 
tional findings.  I  think,  your  Honor,  the  facts  are 
undisputed  except  possibly  as  to  one  of  the  findings 
except  possibly  our  proposed  finding  No.  4. 

I  think  the  evidence  sustains  each  one  of  those 
findings  that  I  have  proposed  to  the  Court,  namely, 
1,  2,  3  and  5.  I  say  I  think  they  are  undisputed. 
No.  4  the  Court  may  feel  differently  about,  but  I 
think  the  evidence  is  undisputed  as  to  those  others. 

Mr.  Hitchcock:  As  to  the  proposed  findings, 
paragraph  1  I  have  incorporated  in  my  findings 
word  for  word  I  believe.  Is  that  correct,  Mr. 
Hughes  f 
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Islv.  Ilug-lies:     T  doirt  know  if  it  is  word  for  word. 

^Ir.  Hitchcock:  As  to  paragraphs  2,  3,  4  and 
5,  I  object  to  those  on  the  ground  that  the  facts  do 
not  [325]  substantiate  those  findings  and  therefore 
I  have  to  object  to  them  at  this  time. 

Tlie  Court:  Mr.  Hitchcock,  this  is  only  a  small 
matter  but  you  say  here  that  the  Granite  Falls  Mill 
was  operating  500  feet.  I  think  the  evidence  shows 
1,000. 

Mr.  Hitchcock:  I  will  be  glad  to  change  that. 
We  had  a  stipulation  I  believe  that  said  500  but 
I  think  Mr,  Doran's  testimony  was  a  thousand,  so 

1  think  it  should  be  changed  to  1,000.    It  is  per- 
fectly satisfactory  with  us. 

The  Court:     It  should  be  1,000. 

Mr.  Hitchcock:  And  as  to  the  Defendants'  pro- 
posed findings,  as  I  said  before,  I  believe  it  is  true 
that  paragraph  1  is  incorporated  in  my  findings. 

Mr.  Hughes:  I  would  like  very  much  if  your 
Honor  could  see  your  way  clear  to  postpone  the  time 
when  the  motion  for  new  trial  is  heard.  I  would  be 
glad  to  put  up  any  security  that  your  Honor  may 
suggest. 

The  Court:  Well,  as  to  the  findings  of  the  Plain- 
tiff, with  that  one  change  from  500  to  1,000  feet- 
do  you  have  the  original? 

Mr.  Hitchcock :     The  original  is  before  the  Court. 

Mr.  Ogden:  If  your  Honor  please,  Mr.  Hughes 
[326]  did  not  mention  any  objection  to  the  conclu- 
sions of  law^  and  I  think  that  very  clearly,  paragraph 

2  should  be  changed.   That  paragraph  reads: 
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''Plaintiff  is  entitled  to  judgment  against  the  De- 
fendants and  each  of  them  in  the  sum  of  $19,130.67 
and  his  costs  herein." 

I  believe  it  should  be  interlined  in  there  saying, 
"but  not  in  their  individual  capacity,"  because  oth- 
erwise it  is  stated,  "and  each  of  them,"  and  they  are 
named  as  individuals  at  the  top  in  the  heading  to  the 
case  and  I  don't  see  how  Mr.  Doran  as  an  individ- 
ual would  be  protected  unless  that  was  interlineated 
in  there. 

Mr.  Hughes :  I  had  not  gotten  to  the  conclusions 
yet  but  it  does  seem  to  me,  in  view  of  the  fact  that 
those  two  Defendants,  M.  H.  Wyman  and  Edward 
Doran,  have  been  dismissed  from  the  suit,  that  the 
judgment  should  not  be  against  them;  that  the  only 
Defendant  now  in  the  case  is  M.  A.  Wyman. 

The  Court:  It  cannot  be  against  them  in  an  in- 
dividual capacity  because  they  have  been  dismissed. 

Mr.  Hitchcock :  That  is  right  as  to  their  individ- 
ual capacity. 

The  Court :  Now  as  to  your  motion  for  a  new 
trial,  Mr.  Hughes. 

Mr.  Hughes:  Has  your  Honor  signed  the  judg- 
ment [327]  too? 

The  Court:     Yes. 

Mr.  Hughes:  I  would  like  to  except  as  I  said 
to  the  findings  as  I  just  mentioned  here, — I  mean 
to  the  conclusions  rather.  I  object  to  paragraph  2 
of  the  Conclusions.  I  don't  know  what  your  Honor 
has  written  in  there.  Now  the  same  would  apply  to 
the  judgment,  paragraph  2  of  the  judgment  entered 
against  the  Defendants  and  each  of  them  in  the  sum 
of  so  many  thousands  of  dollars. 
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The  Court:  Very  well.  Tlie  record  may  so  show 
your  exceptions. 

Mr.  Ogden:  I  should  also  like  to  make  objection 
on  behalf  of  the  Defendant  Doran  because  my  feel- 
ing is  this,  that  the  judgment  would  be  the  last  in- 
strument in  this  trial.  It  would  be  the  instrument 
on  which  the  Plaintiffs  might  seek  to  levy  against 
the  property  of  the  Defendant  Doran  and  I  would 
just  question  whether  or  not  some  court  would  go 
clear  back  into  the  original  tile  and  find  that  they 
had  been  dismissed  when  it  did  not  recite  so  in  the 
final  Judgment  that  is  entered.  That  is  what  con- 
cerns me.  I  think  we  all  understand  each  other 
here  but  the  matter  might  come  up  on  a  supplemen- 
tary proceeding  to  attach  the  property  of  Doran 
maybe  six  months  or  a  year  from  now  and  Mr. 
Hitchcock  might  be  in  San  Francisco  or  New  York 
and  not  even  attached  to  the  Office  of  Price  Ad- 
ministration. [328] 

The  Court:  No  Court  would  let  such  an  execu- 
tion stand.  Now  as  to  the  motion  for  a  new  trial. 

Mr.  Hitchcock:  You  would  prefer  that  would 
be  submitted  on  brief? 

The  Court:  I  prefer  it.  However,  if  you  [334] 
gentlemen  want  to  come  to  Arizona,  you  would  be 
welcome. 

The  Court  (Interposing)  :  Each  and  all  of  the 
orders  heretofore  made  apply  to  the  Defendant 
Doran. 

Mr.  Hughes:  I  think  if  your  Honor  will  just 
write  ill  tlic  date  to  which  it  is  extended. 
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The  Court:  Mr.  Ogdeii,  do  you  have  a  motion 
for  a  new  trial? 

Mr.  Ogden:  I  didn't  this  morning,  your  Honor. 
I  liadn't  determined  because  I  knew  that  I  had  ten 
days  to  determine  whether  or  not  I  would  make 
that  motion.  I  had  anticipated  that  your  Honor 
w^ould,  in  the  order  that  was  entered,  exclude  spe- 
cifically Doran  in  his  individual  capacity.     [335] 

The  Court:  Oh,  all  of  them  are  excluded  in 
their  individual  capacity. 

Mr.  Ogden:  In  that  case  I  doubt  very  much  if 
we  will  go  ahead  any  further  in  this  matter. 

The  Court:  Very  well.  In  the  event  you  care 
to,  all  rights  and  privileges  extended  to  the  Wy- 
mans  are  extended  to  Mr.  Doran.  If  you  care  to 
take  advantage  of  your  right  of  appeal  or  anything 
else,  you  are  entitled  to  it.  That  is  understood, 
Mr.  Hitchcock. 

Mr.  Hitchcock:  Oh,  yes.  As  a  matter  of  fact, 
we  will  never  try  to  enforce  any  judgment  against 
Mr.  Doran. 

Mr.  Ogden:     Thank  you. 

The  Court:  Well,  Mr.  Hughes,  in  your  Order 
you  say  "except  Edward  Doran."  I  will  scratch 
it  out  and  make  it  applicable  to  all  defendants. 

Mr.  Hughes:     That  is  satisfactory. 

Mr.  Ogden:     All  right. 

The  Court:     This  is  all  right  I  think. 

Mr.  Hughes:     Do  you  have  any  objection? 

Mr.  Hitchcock:     On  the  order? 


260  M.  A.  Wyman,  et  al.  vs. 

The  Court:  Staying  execution  pending  motion 
for  new  trial? 

Mr.  Hitchcock:     No  objection. 

The  Court:  That  concludes  it,  gentlemen.  We 
will  adjuorn  subject  to  being  reconvened  by  the 
order  [336]  of  the  Court. 

(At  the  hour  of  11 :40  a.m.,  Tuesday,  October 
1,  1946,  proceedings  in  this  case  were  adjourned 
subject  to  further  order  of  the  Court.) 


CERTIFICATE 

I,  Merritt  G.  Dyer,  Ot^eial  Court  Reporter,  for 
the  above-entitled  Court,  do  hereby  certify  that  the 
foregoing  is  a  true  and  correct  transcript  of  all  the 
evidence  and  testimony  adduced  upon  the  trial  of 
said  cause,  together  with  all  objections  and  excep- 
tions made  and  taken  to  the  admission  or  exclusion 
of  testimony  or  evidence,  and  all  motions,  offers  to 
prove,  stipulations  and  admissions  upon  the  trial 
of  said  cause  and  rulings  thereon. 

/s/  MERRITT  G.  DYER, 

'>fficial    "^OMvi  Reporter. 


United  States  of  America  261 

[Endorsed]:  No.  11701.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  M.  A. 
Wyman;  M.  A.  Wyman,  doing  business  as  M.  A. 
W^anan  Lumber  Company;  and  M.  A.  Wyman, 
M.  H.  Wyman  and  Edward  Doran,  doing  business 
as  the  Wyman  Mill  Company,  Appellants,  vs. 
United  States  of  America,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division. 

Filed  August  4,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  11701 

UNITED  STATES  OF  AMERICA, 

Appellee, 

vs. 

M.  A.  WYMAN,  d.b.a.  M.  A.  WYMAN  LUMBER 
COMPANY  and  M.  A.  WYMAN,  M.  H.  WY- 
MAN, and  EDWARD   DORAN,   d.b.a.   THE 
WYMAN  MILL  COMPANY,  and 
M.  A.  WYMAN, 

Appellants. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  RECORD 

Come   now   the   above-named   appellants,    M.    A. 
Wyman,  d.b.a.  Wyman  Lumber  Company,  and  M. 


262  M.  A.  Wyman,  et  al.  vs.  I 

A.  Wyman,  M.  H.  Wyman  and  Edward  Doran, " 
d.b.a.  T\w  Wyman  Mill  Company,  and  M.  A.  AVy- 
nian,  and  hereby  adopt  as  their  statement  of  points 
and  as  their  designation  of  the  record  necessary 
for  the  consideration  of  the  above  appeal,  the 
"Statement  of  Points"  and  "Designation  of  Con- 
tents of  Record  on  Appeal"  heretofore  filed  with 
the  Clerk  of  the  District  Court. 

/s/  C.  E.  HUGHES, 

Attorney  for  Appellants. 

Due  service  of  the  within  Statement  of  Points 
and  Designation  of  Record,  together  with  the  re- 
ceipt of  a  true  copy  thereof,  is  hereby  acknowl-^ 
edged  August  1,  1947. 

.      /s/  J.  CHARLES  DENNIS, 
/s/  JOHN  E.  BELCHER, 

Attorneys  for  Appellee. 

[Endorsed] :  Filed  Aug.  4,  1947. 
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EN  THE 

UNITED  STATES 
CIMCUIT  COUBT  OF  APPEALS 

FOR  THE  NINTe  dRCUIT 

M.  A.  Wyman,  doing  business  as  M.  A. 
Wyman  Lumber  Company,  and  M.  A. 
Wyman,  M.  H.  Wyman  and  Edward 
DoRAN,  doing  business  as  the  Wyman 
Mill   Company,   and   M.   A.   Wyman,  /  ^^'  ^^'^^^ 

Appellants, 
vs. 
United  States  of  America,    Appellee. 

Appeal  from  the  United  States  District  Court 

FOR  THE  Western  District  of  Washington, 

Northern  Division 


BRIEF  OF  APPELLANTS 


JURISDICTION 


This  was  an  action  brought  by  the  Administrator 
of  Price  Administration,  against  Appellants,  alleging 
overcharges  in  the  sale  of  lumber,  in  violation  of  Re- 
vised Maximum  Price  Regulation  26  (10  Fed.  Reg. 
13050)  and  praying  treble  damages  and  injunctive 
relief.  Jurisdiction  of  the  District  Court  was  claimed 
under  Section  205(c)  of  the  Emergency  Price  Control 
Act  as  amended  in  paragraph  2  of  Count  I,  and  para- 
graph 1  of  Count  II  of  the  Second  Amended  Com- 
plaint. 


Judgment  was  entered  in  this  cause  by  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,'  October  1,  1946, 
denying  injunctive  relief,  but  awarding  judgment 
against  appellants  and  each  of  them,  in  the  sum  of 
$19,130.67  and  costs.  Motion  for  new  trial  was  served 
and  filed  by  these  appellants  October  7,  1946,  and 
denied  by  minute  entry  June  23,  1947.  The  United 
States  of  America  was  substituted  as  plaintiff  July 
9,  1947,  for  the  purpose  of  this  appeal.  Notice  of 
Appeal  by  these  appellants  was  filed  July  14,  1947. 
Jurisdiction  of  this  court  upon  appeal  is  invoked 
under  Section  128  of  the  Judicial  Code  (28  U.S.C.A., 
Sec.  225). 

STATEMENT  OF  THE  CASE 

The  Office  of  Price  Administration,  hereafter  re- 
ferred to  as  appellee,  filed  the  original  summons  and 
complaint  herein,  and  summons  was  issued  thereon 
July  11,  1945  (R.  2),  seeking  in  four  counts,  injunc- 
tive relief  and  treble  overcharges  against  appellants 
and  Granite  Falls  Planing  Mill,  a  corporation,  in  the 
sum  of  $62,347.83,  for  alleged  violation  of  Revised 
Maximum  Price  Regulation  539  (10  Fed.  Reg.  3224) 
a  service  regulation  effective  March  31,  19J^5,  which 
fixes  maximum  prices  for  services  performed  in  plan- 
ing or  surfacing  lumber.  Service  of  this  summons 
and  complaint  was  made  on  M.  A.  Wyman  only 
(R.  11). 

On  November  7,  1945,  nearly  four  months  after 
the  date  of  the  issuance  of  the  original  summons, 
appellee  filed  a  new  summons  and  amended  complaint 


(R.  14)  again  charging  a  violation  of  Maximum 
Price  Regulation  539  (9  Fed.  Reg.  6152)  between 
July  11  and  December  22,  1944,  and  caused  a  new 
summons  to  issue  on  said  date  (R.  23)  and  on  No- 
vember 9,  1945,  service  of  said  summons  and  amended 
complaint  was  had  on  M.  H.  Wyman  only,  as  an 
"individual"  and  as  President  of  Granite  Falls  Plan- 
ing Mill,  a  corporation  (R.  24),  and  on  November 
20,  1945,  service  of  said  summons  and  amended  com- 
plaint was  had  on  Edward  Doran  only  as  an  "individ- 
ual" (R.  24).  This  was  the  first  service  ever  had  on 
said  corporation,  M.  H.  Wyman  or  Edward  Doran. 

The  amended  complaint  contained  only  two  counts. 
Count  I,  w^hich  sought  injunctive  relief,  and  Count  II, 
treble  overcharges  (R.  14). 

Motions  were  made  by  all  the  appellants  to  dismiss 
each  of  the  two  counts  of  the  amended  complaint  on 
the  ground  that  neither  one  stated  a  claim  upon  which 
relief  could  be  granted  (R.  32,  34). 

The  District  Court,  on  February  15,  1946,  granted 
appellants  motions  to  dismiss  Count  II,  the  treble 
damage  count,  but  denied  the  motions  to  dismiss 
Count  I,  the  injunction  count  (R.  37). 

Granite  Falls  Planing  Mill,  a  corporation,  M.  H. 
Wyman  and  Edward  Doran,  also  appeared  specially, 
and  filed  motions  supported  by  affiidavits,  to  quash 
the  service  of  the  summons,  and  amended  complaint 
(R.  25,  28)  on  the  ground  that  the  action  had  abated 
as  to  them  under  local  rule  15,  which  provides  that 
an  action  "shall  abate"  as  to  any  defendants  not 
served  within  90  days  after  the  issuance  of  the  sum- 


mons,  and  on  February  15,  1946,  the  District  Court 
entered  the  following  order  dismissing  Granite  Falls 
Planing  Mill,  a  corporation,  M.  H.  Wyman  and  Ed- 
ward Doran  (R.  36) : 

"It  is  therefore  Ordered  and  Adjudged  that 
Granite  Falls  Planing  Mill,  a  corporation,  de- 
fendant above  named,,  be  and  it  is  hereby  dis- 
missed from  said  suit. 

"It  is  further  Ordered  and  Adjudged  that  M. 
H.  Wyman  and  Edward  Doran,  defendants  above 
named,  be  and  they  are,  hereby  dismissed  from 
said  suit  as  individuals." 

Now  notwithstanding  said  order,  appellee  filed  a 
new  summons  and  second  amended  complaint  Febru- 
ary 27,  1946,  which  omitted  Granite  Falls  Planing 
Mill,  a  corporation,  and  also  omitted  M.  H.  Wyman 
and  Edward  Doran  individually  as  defendants,  but 
included  M.  H.  Wyman  and  Edward  Doran  as  part- 
ners of  Wyman  Mill  Company  (R.  39),  seeking  in 
two  counts  injunctive  relief  and  treble  overcharges, 
this  time  in  the  sum  of  $57,392.57,  and  changing  the 
action  to  an  alleged  violation  of  Revised  Maximum 
Price  Regulation  26  (10  Fed.  Reg.  13050),  a  com- 
modity regulation,  which  fixes  maximum  prices  for 
the  sale  of  certain  kinds  of  lumber.  The  second  amend- 
ed complaint  alleged  that  these  violations  occurred 
between  July  11  and  December  22,  1944.  The  statute 
of  limitations  admittedly  expired  December  22,  194.5 
(R.  62,  63). 

Motions  were  made  by  all  the  appellants  to  dismiss 
the  second  amended  complaint,  on  the  ground,  among 
others,  that  it  constituted  a  new  and  different  cause 


of  action,  not  served  or  filed  within  the  time  fixed 
by  law  (R.  49,  51). 

M.  H.  Wyman  and  Edward  Doran  preserving  their 
special  appearance,  also  moved  to  quash  the  service 
of  the  summons  and  second  amended  complaint,  on 
the  ground  that  both  had  already  been  dismissed  from 
this  suit  on  February  15,  1946,  and  no  appeal  had 
been  taken  therefrom,  and  on  the  further  ground  that 
the  action  had  abated  as  to  them  and  could  not  be 
revived  by  an  amended  complaint  (R.  46,  47).  This 
motion  was  granted,  and  on  August  12,  1946,  the 
following  order  was  entered  (R.  55) : 

''It  is  therefore  Ordered  and  Adjudged  that 
the  motions  of  M.  H.  Wyman  and  Edward  Doran 
to  quash  the  service  of  the  summons  and  second 
amended  complaint  as  to  them  in  their  individual 
capacity  in  the  above  cause,  be  and  they  are 
hereby  granted." 

The  District  Court,  however,  denied  the  said  mo- 
tions of  appellants  to  dismiss  (R.  57),  but  entered 
an  order  on  August  12,  1946,  dismissing  said  M.  H. 
Wyman  and  Edward  Doran  "individually"  but  not 
"as  to  their  partnership  liability."  In  other  words, 
the  court  seemed  to  hold  that  the  action  abated  as 
to  them  individually,  but  not  as  partners. 

The  second  amended  complaint  merely  alleges  that 
the  defendants  made  numerous  sales  of  lumber  from 
July  11  to  December  22,  1944,  at  prices  in  excess  of 
Revised  Maximum  Price  Regulation  26  (R.  39). 
No  fraud  or  deceit  is  alleged  in  any  of  the  complaints. 

Appellants'  answers  deny  the  District  Court's  jur- 
isdiction, and  deny  any  violation  of  R.M.P.R.  26,  and 


plead  affirmatively,  a  departure  or  change  of  the 
cause  of  action,  after  the  expiration  of  the  Statute 
of  Limitations,  estoppel  and  good  faith  (R.  58,  60). 

Appellants  at  time  of  trial,  but  without  waiving 
their  right  to  object  to  certain  testimony,  entered 
into  a  written  stipulation  prepared  by  appellee  (R. 
62),  which  stipulation  (para.  4)  admits  that  the 
one-year  statute  of  limitations  expired  December  22, 
1945.  The  stipulation  also  admits  (para.  3)  that 
M.P.R.  539  is  a  service  regulation,  which  fixes  prices 
for  surfacing  lumber,  and  that  R.M.P.R.  26  is  a 
commodity  regulation,  which  fixes  prices  for  the  sale 
of  lumber. 

The  stipulation  also  admits  (para.  11)  that  3,122,- 
732  ft.  of  rough  lumber  sold  and  invoiced  by  M.  A. 
Wyman,  doing  business  as  M.  A.  Wyman  Lumber  Co., 
for  $89,427.38  during  1944  is  ''m  accordance  with  the 
prices  set  forth  in  R.M.P.R.  26.^'  These  invoices  be- 
came plaintiff's  Exhibit  "1."  The  stipulation  further 
admits  (para.  12)  that  Granite  Falls  Planing  Mill, 
a  corporation,  invoiced  and  received  payment  of  $22,- 
955.44  for  its  services  in  surfacing  this  lumber.  These 
invoices  became  plaintiff's  Exhibit  ''2."  This  $22,- 
955.44,  less  cartage  or  trucking  charges,  which  was 
waived  by  appellee  (R.  179,  180),  leaves,  according 
to  appellee's  computation,  $19,130.67,  single  the 
amount  of  alleged  overcharges  mentioned  in  the 
judgment  (R.  73).  Count  I,  the  injunction  count, 
was  dismissed  by  the  District  Court  at  time  of  trial 
(R.  72,  250). 

Mr.  Rothfield,  appellee's  only  witness  concerning 


overcharges,  and  whose  testimony  deserves  scrutiny, 
stated  that  he  was  an  investigator  for  the  O.P.A.  (R. 
123).  He  admitted,  however,  that  he  had  never  seen 
or  talked  to  any  of  appellants  (R.  129,  130,  149,  153) 
and  further  admitted  that  he  knew  nothing  whatso- 
ever about  this  case,  except  as  shown  by  the  invoices 
(R.  129,  146,  147,  148,  149,  156,  157)  brought  to 
him  by  others  (R.  129,  146,  153,  154)  and  certain 
"confidential  information"  (R.  156,  157)  which  lat- 
ter he  refused  to  divulge  (R.  147,  148,  149,  156,  157). 
He  also  testified  that  he  didn't  even  believe  what  the 
invoices  showed  (R.  163,  177,  179).  Yet  this  witness 
was  permitted  over  repeated  objections  (R.  104,  113, 
120,  121,  122,  124,  129,  132,  133,  134,  140,  141  and 
144)  to  state  his  conclusions  based  purely  on  hearsay 
and  his  imagination,  that  M.  A.  Wyman  sold  planed 
or  surfaced  lumber  (R.  134,  135,  137,  138,  141,  142, 
160,  162,  163,  164,  177  and  179)  and  that  he  used  the 
Granite  Falls  Planing  Mill,  a  corporation  (which 
was  long  before  dismissed  from  this  suit)  as  a  *'dum- 
my"  to  evade  R.M.P.R.  26  (R.  160,  162,  163,  164  and 
177)  without  any  facts  on  which  to  base  these  con- 
clusions. The  conclusions  of  this  witness  were  not  only 
contradicted  by  the  invoices  introduced  by  appellee, 
but  also  by  other  witnesses  produced  by  appellee  (R. 
115,  116,  209,  211,  213).  This  witness,  however,  did 
finally  state  one  fact,  and  that  is  that  no  complaint 
had  ever  been  made  to  the  O.P.A.  by  any  one,  against 
either  M.  A.  Wyman  or  Granite  Falls  Planing  Mill 
(R.  157). 

The   attorneys   for   appellants  and  appellee  have 
filed  in  the  above  entitled  cause,  for  use  on  appeal, 
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the  following  additional  stipulation,  as  to  the  contents 
of  all  of  plaintiff's  exhibits : 

(U.S.  'Circuit  Court  of  Appeals,  Ninth  Circuit,  and 
Cause.) 

"Stipulation  Re  Exhibits 
"It  is  hereby  stipulated  and  agreed  by  and 
between  C.  E.  Hughes,  attorney  for  appellants 
above  named,  and  J.  Charles  Dennis  and  John 
E.  Belcher,  attorneys  for  appellee  above  named, 
that  all  of  plaintiff's  exhibits  introduced  in  evi- 
dence at  the  trial  of  the  above  cause  are  de- 
scribed as  follows: 

"1.  Plaintiff's  Exhibit  '1'  consists  only  of  in- 
voices of  rough  lumber  sold  by  M.  A.  Wyman 
d/b/a  M.  A.  Wyman  Lumber  Company  to  his  cus- 
tomers from  July  10  to  December  22,  1944,  to- 
talling 3,122,732  feet  board  measure  for  which 
said  M.  A.  Wyman  Lumber  Co.  received  $89,- 
427.38  in  accordance  with  Revised  Maximum 
Price  Regulation  26.  This  Exhibit  *1'  covers  the 
same  transactions  mentioned  in  paragraph  11 
of  stipulation.  (R.  64) 

"2.  Plaintiff's  Exhibit  ^2'  consists  only  of  in- 
voices sent  by  Granite  Falls  Planing  Mill,  a  cor- 
poration, to  its  customers  for  services  performed 
by  said  corporation  for  surfacing  3,122,752  feet 
board  measure  of  lumber  for  which  said  corpora- 
tion received  $22,955.44.  This  Exhibit  '2'  cov- 
ers the  same  transactions  mentioned  in  para- 
graph 12  of  stipulation.  (R.  64)  • 

"3.  Plaintiff's  Exhibits  '3'  and  '4'  were  not 
admitted  in  evidence. 

"4.  Plaintiff's  Exhibit  '5'  consists  only  of  bills 
of  lading  showing  shipments  of  rough  lumber 
by  M.  A.  Wyman,  d/b/a  M.  A.  Wyman  Lumber 
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Company  to  his  customers,  being  the  same  lum- 
ber mentioned  in  plaintiff's  Exhibit  *1.' 

"5.  Plaintiff's  Exhibit  '6'  consists  only  of  fig- 
ures showing  calculation  by  appellee  of  alleged 
overcharges  based  on  RMPR  26  which  appellee 
claims  establishes  maximum  prices  for  surfacing 
(planing)  lumber,  which  calculation  appellants 
claim  is  erroneous. 

"6.  Plaintiff's  Exhibit  '7'  was  not  admitted  in 
evidence. 

"7.  Plaintiff's  Exhibit  '8'  consists  only  of  let- 
ters from  M.  A.  Wyman,  d/b/a  M.  A.  Wyman 
Lumber  Co.  to  N.  P.  Ry.  Co.,  enclosing  bills  of 
lading  in  accordance  with  instructions  from  the 
customers  of  said  M.  A.  Wyman  Lumber  Co. 

"8.  Plaintiff's  Exhibit  '9'  was  not  admitted  in 
evidence. 

"9.  This  stipulation  is  entered  into  to  avoid 
the  expense  of  printing  said  exhibits  and  to  pre- 
sent the  substance  of  said  exhibits. 

"Dated  at  Seattle,  Washington,  October  6, 
1947.  Q  E.  Hughes 

Attorney  for  Appellants 
J.  Charles  Dennis 
John  E.  Belcher 

Attorneys  for  Appellee. 
"Filed  October  8,  1947.^' 

It  will  be  noted  that  each  of  the  invoices  compris- 
ing plaintiff's  exhibit  "1"  contains  this  statement: 

"This  lumber  delivered  to  Granite  Falls,  Plan- 
ing Mill,  Inc.,  as  per  your  instructions  to  us,  and 
to  be  milled  and  handled  by  them  in  accordance 
with  your  instructions  to  them."  (R.  162) 

It  is  also  admitted  that  the  prices  charged  in  plain- 
tiff's Exhibit  "1"  are  correct  (R.  135,  139). 
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It  should  also  be  noted  here  that  appellee's  Exhibit 
"2"  has  been  mislabeled,  ''Copies  Surfacing  Invoices 
M.  A.  Wyman  Lumber  Co."  The  evidence  and  an  in- 
spection of  this  exhibit,  however,  together  with  the 
stipulation  (R.  64)  and  the  later  stipulation  dated 
October  6,  1947,  clearly  show  that  these  invoices  are 
Copies  of  Surfacing  Invoices  of  Granite  Falls  Plan- 
ing Mill. 

Appellants'  Exhibit  "A-1"  (R.  119)  is  a  letter  ad- 
dressed to  Granite  Falls  Planing  Mill  from  its  custo- 
mer, directing  it  to  perform  certain  planing  services 
on  lumber,  and  how  to  ship  it.  A  similar  letter  cov- 
ered each  of  the  invoices  mentioned  in  plaintiff's  Ex- 
hibit "2"  (R.  118). 

Now  these  invoices,  bills  of  lading  and  letters  are 
regular  and  show  no  fraud.  In  fact  the  stipulation 
admits  "That  such  procedure  was  customary  at  said 
time"  (R.  65).  Yet  Mr.  Rothfield  concluded,  admit- 
tedly without  any  facts  that  because  M.  A.  Wyman 
was  President  of  Granite  Falls  Planing  Mill  he  used 
that  corporation  as  a  dummy  in  violation  of  R.M.P.R. 
26  (R.  160,  162,  164,  177)  even  though  these  invoices, 
letters  and  bills  of  lading  are  regular,  and  the  evi- 
dence is  undisputed  that  this  corporation  never  sold 
any  lumber  to  anyone  (R.  228,  229)  also  that  appel- 
lants never  sold  any  services  for  planing  lumber  (R. 
229)  also  that  M.  A.  Wyman  never  sold  anything  but 
rough  lumber  (R.  226)  and  that  the  customers  of 
Granite  Falls  Planing  Mill  could  have  had  these  plan- 
ing services  done  elsewhere  (R.  226,  227). 

M.  A.  Wyman  was  President  of  Granite  Falls  Plan- 
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ing  Mill,  a  corporation,  during  1944,  but  there  is  not 
a  syllable  of  evidence  that  he  ever  had  any  connection 
with  the  alleged  overcharges,  or  that  he  had  anything 
to  do  with  fixing  any  prices.  Indeed  the  testimony  of 
another  witness  for  appellee,  shows  that  M.  A.  Wy- 
man  had  nothing  whatsoever  to  do  with  the  alleged 
overcharges  and  that  he  never  planed  or  surfaced  any 
lumber  or  sold  any  milling  services  to  any  one  (R. 
211),  or  ever  fixed  any  prices  (R.  213).  The  record 
is  also  barren  of  any  evidence  even  tending  to  show 
a  violation  of  any  regulation  by  M.  H.  Wyman  or 
Edward  Doran. 

This  same  biased  and  over-zealous  witness,  also 
testified  that  R.M.P.R.  26  (10  Fed.  Reg.  13050)  estab- 
lishes maximum  prices  for  sur facing  (planing)  lum- 
ber (R.  124,  125,  126,  151,  152,  165)  and  that  his 
calculation  of  overcharges  for  services  in  planing  lum- 
ber in  the  sum  of  $19,130.67  (plaintiff's  Exhibit  "6") 
is  based  on  R.M.P.R.  26,  Table  2  (R.  124,  130,  131, 
132,  179,  180). 

Now  a  mere  reference  to  R.M.P.R.  26  (10  Fed. 
Reg.  13050)  will  show  that  this  regulation  nowhere 
establishes  any  prices  for  surfacing  or  services  to 
lumber.  All  lumber  services,  including  planing,  are 
covered  only  by  M.P.R.  539  (9  Fed.  Reg.  6152).  If 
it  were  otherwise,  then  M.P.R.  539,  designed  solely 
for  services  to  lumber,  would  be  useless.  His  calcula- 
tion of  overcharges  in  the  sum  of  $19,130.67,  is,  there- 
fore, erroneous.  He  should  have  used  M.P.R.  539, 
tables  1  and  2,  the  regulation  issued  for  that  purpose 
and  used  by  appellants. 

Maximum  Price  Regulation  165  (9  Fed.  Reg.  7439) 
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a  service  regulation,  fixed  prices  for  servicing  lum- 
ber up  to  May  3,  1944,  on  which  date  Supplementary 
Service  Regulation  27  to  M.P.R.  165  (9.  Fed.  Reg. 
4227)  became  effective,  and  on  June  5,  1944,  M.P.R. 
539  (9  Fed.  Reg.  6152)  supplanted  S.S.R.  27  to  M. 
P.R.  165  (R.  69,  158,  159,  166,  170,  184,  185). 

S.S.R.  27  to  M.P.R.  165  and  M.P.R.  539  are  sub- 
stantially the  same  (R.  186).  The  qualifying  require- 
ments of  both  are  exactly  the  same.  They  both  pro- 
vide (Sec.  4(b)(2)  I,  II,  III,  IV)  that  even  though  a 
planing  mill  is  owned,  or  partially  owned  or  con- 
trolled by  the  same  persons  who  operate  a  sawmlil, 
it  (planing  mill)  may  operate  under  these  regula- 
tions (R.  169)  if  the  O.P.A.  finds  from  the  applica- 
tion in  substance  that  it  (R.  174) : 

I.  Will  result  in  greater  production  of  surfaced 

lumber. 
II.  Will  not  encourage  sawmills  to  ship  green  lum- 
ber. 

III.  Will   provide   milling   services  that  cannot   be 
otherwise  supplied. 

IV.  Will  not  result  in  increasing  cost  to  consumer. 

May  3,  1944,  Granite  Falls  Planing  Mill,  a  cor- 
poration, filed  its  application  (defendants'  Exhibit 
"A-2,"  R.  172)  with  the  O.P.A.  to  operate  under 
S.S.R.  27  to  M.P.R.  165  (R.  183).  This  application 
was  received  the  same  day  by  Mr.  Wurnsted,  "Lum- 
ber Specialist,"  for  the  O.P.A.  at  Seattle  (R.171,  183) 
who  admittedly  handled  such  applications  (R.  187). 
He  also  admitted  he  told  Mr.  Wyman  that  he  (Wurn- 
sted) would  look  the  planing  mill  over  and  see  what 
could  be  done  with  the  application  (R.  189),  because 
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he  said  the  Government  was  in  need  of  surfaced  lum- 
ber for  war  and  there  were  no  other  planing  facilities 
in  that  district  (R.  192).  He  and  Mr.  Rothfield  both 
admitted  that  this  application  was  never  investigated 
(R.  175,  176,  177,  193),  and  that  it  laid  on  his  desk 
(R.  194)  and  he  did  nothing  about  it  until  a  year 
later,  May  5,  1945,  when  he  was  finally  ordered  by 
the  O.P.A.  to  return  the  application  to  Granite  Falls 
Planing  Mill,  accompanied  by  a  letter  from  him  (de- 
fendants' Exhibit  ''A-3")  (R.  195,  196,  197)  in  which 
he  attempted  to  excuse  his  neglect  by  saying  that  the 
new  regulation  M.P.R.  539  "changed  the  qualifying- 
requirements  of  S.S.R.  27  to  M.P.R.  165." 

Now  it  was  bad  enough  to  neglect  this  application 
for  a  year,  knowing  in  the  meantime  that  Granite 
Falls  Planing  Mill  was  operating  under  M.P.R.  539 
(R.  203,  235)  but  his  "excuse"  that  M.P.R.  539 
"changed  the  qualifying  requirements"  of  S.S.R.  27 
to  M.P.R.  165,  is  not  only  baseless,  but  false,  because 
a  reference  to  these  two  regulations  will  show  that 
the  qualifying  requirements  are  exactly  the  same 
verbatim. 

Mr.  Wurnsted  also  claimed  that  since  no  time  is 
fixed  by  the  regulation  to  accept  or  reject  an  applica- 
tion, he  had  a  right  to  keep  it  for  a  year  before  noti- 
fying the  applicant  (R.  203,  204),  even  though  he 
knew  during  1944,  that  Granite  Falls  Planing  Mill 
was  then  operating  under  M.P.R.  539  and  permitted 
it  to  so  operate  (R.  203),  and  didn't  return  the  ap- 
plication or  object  to  its  operation  until  long  after  it 
had  ceased  to  operate  (R.  203). 
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He  also  claimed  that  even  if  the  qualifying  require- 
ments of  S.S.R.  27  to  M.P.R.  165  and  M.P.R.  539 
were  exactly  the  same  (R.  235,  236)  that  the  cor- 
poration should  nevertheless  have  made  a  nevr  ap- 
plication to  operate  under  M.P.R.  539  (R.  194).  We 
believe  such  a  claim  is  super-technical.  M.P.R.  539, 
Sec.  4(d)  impliedly  at  least,  refutes  that  contention. 

Now^  the  evidence  is  uncontradicted,  and  an  in- 
vestigation by  the  O.P.A.  v^ould  have  show^n,  that  the 
applicant  qualified  under  Sec.  4(b)(2)  I,  ii,  ill  and 
IV  of  M.P.R.  539  (R.  174,  234,  235,  237,  238)  and 
v^as,  therefore,  entitled  to  charge  the  prices  fixed  by 
that  regulation.  Appellee  also  admits  that  no  com- 
plaint v^as  ever  made  against  any  of  appellants  by 
their  customers  or  anyone  else  (R.  157),  and  it  is 
undisputed  that  it  v^ould  have  cost  the  customer  more 
than  it  did  to  have  had  any  other  planing  mill  per- 
form the  same  services  (R.  224,  239,  240).  Therefore, 
admittedly  no  one  has  been  injured. 

SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  denying  appellants' 
motions  to  dismiss  this  case,  on  the  ground  that 
appellee  changed  his  cause  of  action,  after  the  expira- 
tion of  the  Statute  of  Limitations  (R.  57,  103,  106, 
107,  108,  109,  217). 

2.  The  District  Court  erred  in  adopting  appellee's 
computation  of  overcharges  based  on  the  theory  that 
Revised  Maximum  Price  Regulation  26  (10  Fed.  Reg. 
13050)  fixed  or  established  prices  for  surfacing  or 
planing  lumber  (R.  124,  125,  126,  130,  131,  132,  143, 
151,  152,  165,  179,  180). 
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3.  The  District  Court  erred  in  paragraph  VI  of  its 
Findings  of  Fact  (R.  67)  and  concluding  as  a  matter 
of  law  that: 

''Defendants  made  numerous  sales  of  Douglas 
Fir  and  other  West  Coast  surfaced  lumber  be- 
tween July  11,  1944,  to  and  including  December 
22,  1944,  to  purchasers  for  use  or  consumption  in 
the  course  of  trade  or  business,  at  prices  in  ex- 
cess of  the  maximum  prices  fixed  by  the  Price 
Tables  under  Article  V  of  R.M.P.R.  26." 

4.  The  District  Court  erred  in  permitting  over  ap- 
pellants' objections  (R.  104,  113,  120,  121,  122,  124, 
129,  132,  133,  134,  140,  141,  144)  Mr.  Rothfield, 
appellee's  only  witness,  who  claimed  or  sought  to 
establish  fraud,  to  merely  state  his  conclusions  that 
M.  A.  Wyman  sold  planed  or  surfaced  lumber  (R. 
137,  138,  141,  142,  160,  162,  163,  164,  177,  179)  and 
that  he  used  Granite  Falls  Planing  Mill,  a  corpora- 
tion as  a  ''dummy"  to  violate  Revised  Maximum 
Price  Regulation  26  by  trickery  (R.  160  162,  163, 
164,  177)  and  that  M.  A.  Wyman  and  Granite  Falls 
Planing  Mill  were  one  and  the  same  person  (R.  161, 
162,  163,  177,  179),  after  this  witness  had  admitted 
that  he  had  never  seen  or  talked  to  any  of  appellants 
(R.  129,  130,  149,  153)  and  after  he  had  also  ad- 
mitted that  he  knew  nothing  whatsoever  about  this 
case,  except  as  shown  by  the  invoices  (R.  129,  146, 
147,  148,  149,  156,  157),  which  invoices  contradict 
his  testimony  (Stipulation  dated  Oct.  6,  1947)  on 
the  ground  that  his  testimony  was  only  his  conclu- 
sion or  opinion,  based  on  hearsay  or  his  imagination, 
and  not  based  on  any  facts  shown  by  any  testimony. 
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5.  The  District  Court  erred  in  Paragraph  XVI 
of  its  Findings  of  Fact  (R.  70)  and  concluding 
as  a  matter  of  law  that: 

"Granite  Falls  Planing  Mill  was  used  for 
the  purpose  of  securing  prices  in  excess  of 
the  prices  permitted  the  defendants  by  the  pro- 
visions of  the  pricing  tables  under  Article  V  of 
Revised  Maximum  Price  Regulation  26." 

6.  The  District  Court  erred  in  holding  M.  A.  Wy- 
man  personally  liable  for  any  alleged  dereliction  of 
Granite  Falls  Planing  Mill,  a  corporation,  merely 
because  he  was  an  officer  thereof. 

7.  The  District  Court  erred  in  failing  to  conclude 
as  a  matter  of  law,  that  appellee  was  estopped  to 
maintain  this  action  by  the  course  of  conduct  of  his 
subordinates  (R.  171,  172,  174,  183,  187,  194,  195, 
196,  197,  203,  220,  221,  235,  236,  238,  239). 

8.  The  District  Court  erred  in  awarding  any  judg- 
ment against  M.  H.  Wyman  or  Edward  Doran,  after 
they  had  been  dismissed  from  this  action  (R.  36) 
and  no  further  action  was  taken  until  after  the  ex- 
piration of  the  Statute  of  Limitations  (R.  39)  and 
the  evidence  failed  to  connect  either  of  them  with 
the  violation  of  any  regulation. 

9.  The  District  Court  erred  in  denying  appellants' 
motions  to  dismiss  this  case  at  the  close  of  appellee's 
testimony  for  failure  of  proof  (R.  217,  et  seq.). 

10.  The  District  Court  erred  in  awarding  any  judg- 
ment against  these  appellants  (R.  72)  and  in  fail- 
ing to  adjudge  that  the  action  should  be  dismissed. 

11.  The    District   Court  erred   in    denying   appel- 
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lants'  motions  for  a  new  trial  (R.  79)  on  the  ground 
of  surprise  and  failure  of  justice  (R.  108,  109,  110, 
111). 

SUMMARY  OF  ARGUMENT 

1.  The  second  amended  complaint  filed  and  served 
after  the  statute  of  limitations  had  expired,  changed 
the  cause  of  action,  from  a  violation  of  M.P.R.  539 
to  a  violation  of  R. M.P.R.  26,  requiring  entirely  dif- 
ferent proof,  and  the  evidence  at  trial  further  changed 
the  cause  of  action  by  permitting  hearsay  testimony 
to  establish  fraud,  when  no  fraud  or  deceit  was  al- 
leged in  any  of  the  complaints. 

2.  The  evidence  failed  to  show  that  R.M.P.R.  26 
fixes  any  prices  for  services  performed  in  surfac- 
ing or  planing  lumber.  This  regulation  only  fixes  the 
prices  for  the  sale  of  rough,  green  or  surfaced  lumber. 
All  lumber  services,  including  planing,  are  covered 
only  by  M.P.R.  539. 

It  therefore  follows,  that  appellee's  calculation  of 
overcharges  (plaintiff's  Exhibit  6)  for  planing  lum- 
ber based  on  R.M.P.R.  26  is  all  wrong. 

3.  The  evidence  fails  to  sustain  finding  No.  VI, 
that  these  appellants  sold  any  surfaced  lumber,  or 
that  they  sold  any  lumber,  except  rough  green  lumber, 
which  the  stipulation  admits  is  ''in  accordance  with 
the  prices  set  forth  in  R.M.P.R.  26."  The  Stipulation 
dated  October  6,  1947  also  confirms  this  statement. 

4.  Not  one  of  the  three  complaints  alleged  any  fraud 
or  deceit,  yet  appellee's  only  witness  who  claimed  any 
fraud,   was   permitted   over   repeated   objections,   to 


18 

state  his  conclusions,  based  on  hearsay,  that  M.  A. 
Wyman  and  Granite  Falls  Planing  Mill,  a  corpora- 
tion, long  before  dismissed  from  this  suit,  were  one 
and  the  same  person,  and  that  M.  A.  Wyman  used 
this  corporation  as  a  dummy,  to  violate  R.M.P.R.  26, 
after  this  witness  had  admitted  that  he  had  no  facts 
on  which  to  base  those  conclusions,  and  in  the  face 
of  the  admitted  fact  that  this  corporation  never  sold 
any  lumber  to  any  one,  and  the  further  fact  that 
appellee's  own  witness  admitted  that  M.  A.  Wyman 
had  nothing  whatsoever  to  do  with  the  alleged  over- 
charges, and  the  further  fact  that  the  invoices  in- 
troduced by  appellee  contradict  those  conclusions. 

5.  There  is  no  evidence  to  sustain  finding  No.  XVI 
that  appellants  used  Granite  Falls  Planing  Mill,  a 
corporation,  to  violate  R.M.P.R.  26,  except  the  con- 
clusion of  one  witness  who  admitted  that  he  knew 
nothing  about  this  case,  except  as  shown  by  the  in- 
voices, which  are  admittedly  regular. 

6.  The  stipulation  and  evidence  admit  that  appel- 
lee's Exhibit  "1"  complies  with  R.M.P.R.  26.  The 
only  other  invoices  in  evidence,  on  which  any  over- 
charge could  possibly  be  based  is  appellee's  Exhibit 
"2,"  which  shows  that  Granite  Falls  Planing  Mill 
invoiced  and  received  payment  of  $22,955.44  for  sur- 
facing charges,  which  fact  the  evidence  and  stipula- 
tions also  admit. 

Therefore  if  any  overcharges  were  made,  they  were 
made  and  received  only  by  the  corporation.  Even  if 
the  corporation  were  a  party  to  this  suit,  which  it  is 
not,  the  mere  fact  that  M.  A.  Wyman  was  President 
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of  the  corporation,  would  not  make  him  personally- 
liable,  especially  where  appellee's  own  witness  ad- 
mitted that  he  had  nothing  whatsoever  to  do  with 
the  alleged  overcharges. 

7.  An  application  was  made  by  Granite  Falls  Plan- 
ing Mill,  a  corporation,  as  provided  by  Regulation, 
which  was  duly  received  by  the  O.P.A.  May  3,  1944,  to 
operate  under  Supplementary  Service  Regulation  27 
to  M.P.R.  165  (9  Fed.  Reg.  4227),  which  became 
M.P.R.  539   (9  Fed.  Reg.  6152)  on  June  5,  1944. 

The  evidence  is  undisputed  that  this  corporation 
was  entitled  to  so  operate,  and  did  so  operate  until 
December  22,  1944.  The  O.P.A.  kept  this  application 
for  over  a  year  without  any  investigation  or  action 
thereon,  and  finally  returned  the  application  on  May 
5,  1945,  knowing  in  the  meantime  that  the  corpora- 
tion was  operating  under  M.P.R.  539,  and  their  only 
"excuse"  for  this  neglect  was  that  M.P.R.  539  changed 
the  qualifying  requirements  of  S.S.R.  27  to  M.P.R. 
165,  when,  as  a  matter  of  fact,  the  qualifying  re- 
quirements were  the  same  verbatim.  We  believe  such 
conduct  amounts  to  an  estoppel. 

8.  After  the  summons  and  amended  complaint  were 
filed,  M.  H.  Wyman  and  Edward  Doran  were  both 
dismissed  from  this  suit  on  motion,  by  formal  order 
of  this  court  entered  and  filed  February  15,  1946, 
on  the  ground  that  this  action  abated  as  to  them 
October  10,  1945,  under  local  Rule  15.  The  Statute 
of  Limitations  also  admittedly  expired  December  22, 
1945.  The  Second  Amended  Complaint  was  not  filed 
until  February  27,  1946. 
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Notwithstanding  said  order  of  dismissal,  appellee 
made  M.  H.  Wyman  and  Edward  Doran  defendants 
in  the  second  amended  complaint,  and  on  August  12, 
1946,  an  order  was  entered  on  motion,  dismissing 
both  of  them  "individually,"  but  not  "as  to  their 
partnership  liability." 

Now  if  the  action  abated  as  to  them  it  would  seem 
that  all  rights  thereunder  as  to  them,  likewise  abated. 
In  any  event  the  filing  and  service  of  the  second 
amended  complaint  was  admittedly  made  after  the 
expiration  of  the  statute  of  limitations. 

9.  The  pleadings  and  evidence  in  this  case  show 
a  complete  change  of  the  cause  of  action,  after  the 
expiration  of  the  statute  of  limitations.  The  evidence 
also  shows  that  appellee  claimed  that  R.M.P.R.  26, 
table  2,  establishes  maximum  prices  for  surfacing  or 
planing  lumber  and  his  calculation  of  the  alleged 
overcharges  is  based  on  R.  M.  P.  R.  26,  table  2. 
R.M.P.R.  26  nowhere  fixes  the  prices  for  surfacing  or 
planing  lumber.  The  prices  for  surfacing  or  planing 
lumber  are  covered  only  by  M.P.R.  539.  Hence  ap- 
pellee's calculation  of  overcharge  for  planing  lumber 
baseH  on  R.M.P.R.  26,  is  all  wrong. 

The  evidence  fails  to  show  that  appellants  sold  any 
lumber,  except  green,  rough  lumber,  which  both  stipu- 
lations admit  is  in  accordance  with  R.M.P.R.  26. 

The  evidence  also  fails  to  show  that  M.  A.  Wy- 
man had  anything  to  do  with  any  alleged  overcharges. 

The  evidence  also  shows  that  appellee  should  be 
estopped  by  the  course  of  conduct  of  his  subordinates. 

The  pleadings  and  evidence  also  show  that  this 
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action  abated  as  to  M.  H.  Wyman  and  Edward  Doran, 
October  10,  1945,  and  they  were  formally  dismissed 
February  15,  1946.  The  statute  of  limitations  expired 
December  22,  1945,  and  the  second  amended  complaint 
was  not  filed  until  February  27,  1946. 

We  also  believe  the  trial  court  abused  its  discretion, 
in  permitting  appellee  to  surprise  appellants,  by 
changing  the  issues  without  notice  at  the  time  of 
trial,  resulting  in  a  failure  of  justice  to  appellants, 
and  that  appellants  are  entitled  at  least  to  a  new 
trial. 

ARGUMENT  OF  THE  CASE 
I. 

Pleadings  and  Evidence  Show  Change  of  Cause  of  Action 

The  first  two  complaints  (R.  2,  14)  alleged  that 
Granite  Falls  Planing  Mill,  a  corporation,  was  the 
only  defendant  engaged  in  planing  or  services  to  lum- 
ber, but  sought  treble  overcharges  against  all  the  de- 
fendants for  alleged  violation  of  Maximum  Price 
Regulation  539  (10  Fed.  Reg.  3224  and  9  Fed.  Reg. 
6152). 

The  Second  Amended  Complaint,  filed  and  served 
after  the  statute  of  limitations  had  expired  (R.  39) 
changed  the  cause  of  action  from  a  violation  of  M.P.R. 
539,  a  service  regulation,  to  Revised  Maximum  Price 
Regulation  26  (10  Fed.  Reg.  13050),  a  commodity 
regulation,  and  introduced  a  new  and  different  cause 
of  action,  based  on  a  different  wrong  and  requiring 
entirely  different  proof. 

Motions  were  made  by  all  the  appellants  before  an- 
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swering  (R.  49,  51)  and  at  the  close  of  appellees' 
testimony  (R.  217)  to  dismiss  this  case,  on  the  ground 
that  the  second  amended  complaint  changed  the  cause 
of  action,  after  the  expiration  of  the  statute  of  limita- 
tions. These  motions,  however,  were  denied  (R.  57, 
221).  50  U.S.C.A.,  Sec.  925(e)  provides,  that  the 
Administrator  must  bring  this  action  "within  one 
year  from  the  date  of  the  occurrence  of  the  violation." 
The  violations  allegedly  occurred  between  July  11  and 
December  22,  1944  (R.  41).  The  statute  of  limita- 
tions admittedly  expired  December  22,  1945  (R.  62, 
63).  The  second  amended  complaint  was  not  filed  until 
February  27,  1946  (R.  43). 

The  test  applied  by  most  courts  to  determine  wheth- 
er or  not  a  cause  of  action  has  been  changed  is — 
Does  it  require  substantially  different  or  additional 
testimony?  If  it  does,  then  the  cause  of  action  has 
been  changed. 

The  following  is  a  partial  list  of  authorities  up- 
holding this  test:  i^.;! 

Salyers  v.  U.S.   (CCA.  8,  1919)   257  Fed. 

255; 
Kunselman  v.  Sou.   Ry  Co.    (Ariz.,   1928) 

263  Pac.  939; 

Stowe  V.  May  (Mich.,  1929)  226  N.W.  237; 

Humphries  v.  McAuley  (Ind.,  1933)  187  N. 

E.  262; 
Arrowood  v.  Delaney's  Est.  (Mo.,  1927)  295 

S.W.  522; 
29  A.L.R.  636; 
21  R.CL.  583; 
31  Cyc.  418. 
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Now  manifestly  proof  of  violation  of  R.M.P.R.  26, 
a  commodity  regulation,  which  fixes  prices  only  for 
the  sale  of  lumber,  requires  entirely  different  proof 
than  does  proof  of  violation  of  M.P.R.  539,  a  service 
regulation,  which  fixes  prices  only  for  services  per- 
formed in  surfacing  lumber.  The  bases  of  the  two 
wrongs  are  different  and  their  essential  elements  are 
different.  True,  both  regulations  came  under  the 
Emergency  Price  Control  Act,  and  so  did  for  instance, 
sugar,  rent  and  shingles.  Certainly  appellee  cannot 
contend  that  a  complaint  under  any  one  of  those  three 
items  may  be  amended  to  charge  either  of  the  other 
two,  after  the  statute  of  limitations  has  expired. 

In  Union  Pacific  Rij.  v.  Wyler  (1895)  158  U.S. 
285,  39  L.  ed.  983,  which  has  been  cited  many  times 
with  approval,  the  court,  speaking  through  Mr.  Jus- 
tice White,  in  discussing  this  question,  said : 

''A  departure  may  be  either  in  substance  of 
the  action,  or  the  law  on  which  it  is  founded  *  *  * 
"The  latitude  of  amendment  allowed  the  plain- 
tiff cannot  be  permitted  to  work  injustice  to  the 
defendant,  or  to  deprive  him  of  any  just  and 
rightful  defense.  The  plaintiff  may  introduce  a 
new  cause  of  action  by  amendment,  but  such 
amendment  cannot  have  relation  to  the  com- 
mencement of  the  suit,  so  as  to  avoid  the  bar 
of  the  statute  of  limitations,  if  the  statute  would 
operate  as  a  bar  to  a  new  suit  commenced  for 
that  cause  of  action,  at  the  time  of  making  the 
amendment.^' 

In  Whalen  v.  Gordon  (CCA.  8,  1899)  95  Fed.  305, 
plaintiff  brought  an  action  to  recover  damages  for 
breach  of  warranty,  and  after  the  statute  of  limita- 
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tions  had  run,  he  amended  his  complaint  to  recover  as 
for  a  rescission  of  contract.  Judge  Sanborn,  in  a  very- 
exhaustive  opinion,  held  that  the  amendment  did  not 
relate  back  to  the  beginning  of  the  action,  as  to  stop 
the  running  of  the  statute, 

See  also : 

U.S.  V.  Norton  (CCA.  5,  1901)   107  Fed. 

412; 
Walker  v.  la.  Ry.  Co.   (D.C  la.,  1917) 

241   Fed.   395; 

RoTiald  Press  Co.  v.  Shea  (D.C,  N.Y.,  1939) 

27  F.  Supp.  857; 
Walker  v.  Hester  (Kan.,  1900)  59  Pac.  662; 

Mer.  Nat.  Bank  v.  Bentel   (Calif.,   1913) 
137  Pac.  25. 

In  Whitrmn  Const.  Co.  v.  Remer  (CCA.  10,  1939) 
105  F(2d)  371,  where  an  amended  complaint  v^as 
filed  after  statute  of  limitations  had  run,  introducing 
a  different  cause  of  action,  the  court  held  that  the  New 
Federal  Rules  of  Civil  Procedure  does  not  permit  an 
amendment  which  introduces  a  different  cause  of  ac- 
tion, after  the  bar  of  the  statute  of  limitations. 

See  also: 

Schwartz  v.  Met,  Ins.  Co.  (D.C,  Mass.  1941) 
2  F.R.D.  167. 

The  evidence  at  trial  further  changed  the  original 
and  amended  complaints  by  attempting  to  show  fraud 
(R.  160,  162,  163,  164,  177,  179)  when  no  fraud  or 
deceit  was  alleged  in  any  of  the  complaints. 

We  concede  that  the  New  Federal  Rules  of  Civil 
Procedure  have  liberalized  pleadings,  but  as  the  visit- 
ing trial  judge  remarked  (R.  108) : 
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"This  thing  of  filing  a  Mother  Hubbard  plead- 
ing, and  coming  in  and  proving  anything  that  is 
in  the  mind  of  the  plaintiff,  that  shall  not  be 
tolerated  by  the  courts,  because  that  is  resorting 
to  trickery,  and  courts  are  not  established  for  that 
purpose/' 

We  are  satisfied  that  if  fraud  had  been  alleged  in 
the  second  amended  complaint,  the  trial  court  would 
have  dismissed  this  case  before  trial.  Yet  the  court 
permitted  appellee  to  accomplish  his  purpose  in- 
directly, by  not  only  changing  his  cause  of  action,  but 
by  attempting  also  to  show  fraud,  when  none  was 
alleged. 

Furthermore,  appellee  has  never  yet  asked  the 
Court  to  permit  him  to  amend  his  pleadings  to  show 
fraud.  Nor  do  we  believe  the  trial  court  would  have 
permitted  him  to  do  so  under  the  issues  in  this  case. 

II. 
R.M.P.R.  26  Fixes  No  Prices  for  Services  to  Lumber 

Mr.  Rothfield,  appellee's  only  witness,  concerning 
overcharges,  testified  that  "Revised  Maximum  Price 
Regulation  26  establishes  maximum  prices  for  sur- 
facing (planing)  lumber"  (R.  124,  125,  126,  151, 
152,  165)  and  that  his  calculations  of  $19,130.67 
overcharges  for  services  in  planing  this  lumber  is 
based  on  R.M.P.R.  26,  table  2  (R.  124,  130,  131,  132, 
179,   180). 

We  believe  the  trial  court  was  misled  by  these  two 
statements,  because  a  reference  to  R.M.P.R.  26  will 
show  that  it  no  where  fixes  any  prices  for  surfacing 
or  services  to  lumber.  All  lumber  services,  including 
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planing,  are  covered  only  by  Maximum  Price  Regula- 
tion 539.  We  challenge  counsel  to  disjrrove  that  state- 
ment. 

Therefore,  appellee's  calculation  of  the  overcharges 
are  all  wrong,  because  he  should  have  used  M.P.R. 
539,  tables  1  and  2,  the  regulation  issued  for  that 
purpose,  and  used  by  appellants. 

III. 

No  Evidence  That  Appellants  Sold  Any  Surfaced  Lumber 

The  trial  court's  finding  No.  VI  is  as  follows  (R. 

67): 

"Defendants  made  numerous  sales  of  Douglas 
Fir  and  other  West  Coast  surfaced  lumber  be- 
tween July  11,  1944,  to  and  including  December 
22,  1944  *  *  *  in  excess  of  the  maximum  prices 
fixed  by  the  Price  Tables  under  Article  V  of* 
R.M.P.R.  26." 

Article  V,  Table  2,  of  said  regulation  fixes  the 
prices  for  the  sale  of  rough,  green  and  surfaced 
lumber  only. 

Now,  the  only  evidence  of  any  sales  of  lumber  by 
any  of  appellants  is  plaintiff's  Exhibit  ''1."  This  ex- 
hibit and  evidence  show  sales  of  only  rough,  green 
lumber  by  M.  A.  Wyman  Lumber  Co.,  to  his  custom- 
ers, for  which  the  M.  A.  Wyman  Lumber  Co.  re- 
ceived $89,427.38.  The  evidence  and  stipulation  both 
admit  that  these  sales  were  in  accordance  with  the 
prices  set  forth  in  R.M.P.R.  26. 

The  stipulations  and  evidence  also  admit  that  Gran- 
ite Falls  Planing  Mill,  a  corporation,  invoiced  and 
received  payment  of  $22,955.44  for  surfacing  charges. 
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Now  if  there  is  a  violation  of  any  regulation,  it  can 
be  only  by  this  corporation,  which  was  dismissed  from 
this  suit  before  trial,  and  since  this  corporation  ad- 
mittedly sold  no  lumber,  it  cannot  be  in  violation  of 
R.M.P.R.  26.  When  this  corporation  was  dismissed 
from  this  suit,  this  action  should  then  have  been  dis- 
missed. 

IV. 

Hearsay  and  Conclusions  of  Witness  Inadmissible 

It  will  be  remembered  that  none  of  the  complaints 
alleged  any  fraud  or  deceit.  Therefore,  under  the  is- 
sues in  this  case  any  evidence  or  conclusions  of  fraud 
or  trickery  was  inadmissible,  not  only  because  it 
made  a  further  change  in  the  cause  of  action  after 
the  statute  of  limitations  had  run,  but  because  it  was 
outside  the  issues  in  the  case. 

Where  a  judgment  is  based  on  fraud,  through  the 
testimony  of  one  witness,  who  admits  on  the  witness 
stand,  that  he  knows  nothing  about  the  case,  except 
as  shown  by  the  invoices,  which  appear  regular,  and 
is  permitted  over  repeated  objections  to  state  merely 
his  conclusions,  based  purely  on  hearsay  or  imagina- 
tion, which  even  contradict  the  very  invoices  produced 
by  him,  as  was  done  in  this  case,  we  don't  believe 
this  court  will  permit  such  a  judgment  to  stand. 

A  reference  to  Mr.  Rothfield's  testimony  will  show 
him  as  an  "O.P.A.  crusader"  whose  sole  aim  was  the 
conviction  of  M.  A.  Wyman. 

He  testified  over  repeated  objections  (R.  104,  113, 
120,  121,  122,  124,  129,  132,  133,  134,  140,  141,  144) 
that  M.  A.  Wyman  used  the  Granite  Falls  Planing 
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Mill,  a  corporation,  as  a  dummy,  to  evade  R.M.P.R. 
26  (R.  160,  162,  163,  164,  177)  and  that  M.  A.  Wy- 
man  and  Granite  Falls  Planing  Mill  were  one  and 
the  same  person  and  that  M.  A.  Wyman  sold  surfaced 
lumber  (R.  134,  135,  137,  138,  141,  162, 163,  164,  177, 
179),  but  he  finally  admitted  that  he  had  never  talked 
to  any  of  appellants  (R.  129,  130,  149,  153)  and  that 
he  knew  no  facts  upon  which  to  base  these  conclusions 
(R.  129,  146,  147,  148, 149,  156,  157).  In  other  words, 
he  attempted  to  convert  the  plain  words  of  the  invoices 
into  fraud,  admittedly  without  any  facts.  His  evasion 
and  insincerity  are  clearly  shown  in  the  record  on 
pages  146,  147,  148,  149  and  175,  176,  177. 

We  confidently  believe  the  trial  court  erred  in  rely- 
ing upon,  or  even  permitting  such  testimony. 

The  further  fact,  that  the  trial  court  dismissed 
Count  I, — the  injunction  count — (R.  72)  and  awarded 
judgment  for  only  single  the  amount  of  alleged  over- 
charges (R.  72,  249)  would  indicate  the  absence  of 
any  fraud. 

V. 

No  Evidence  Granite  Falls  Planing  Mill  Was  Used   to 
Violate  R.M.P.R.  26 

The  trial  court's  finding  No.  XVI  (R.  70),  which  is 
really  a  conclusion,  is  as  follows: 

u*  *  *  r^Yie  Granite  Falls  Planing  Mill  was  used 
for  the  purpose  of  securing  prices  in  excess  of 
the  prices  permitted  the  defendants  by  the  pro- 
visions of  the  Pricing  Tables  under  Article  V  of 
Revised  Maximum  Price  Regulation  26." 

There  was  no  evidence  to  sustain  that  finding. 
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True,  M.  A.  Wyman,  M.  H.  Wyman  and  Edward 
Doran  owned  stock  in  Granite  Falls  Planing  Mill,  a 
corporation,  but  how,  or  in  what  way  this  corpora- 
tion was  used  or  could  be  used  to  violate  R.M.P.R.  26 
is  not  shown,  either  by  the  findings  or  evidence,  be- 
cause this  corporation  admittedly  never  sold  any 
lumber. 

Both  the  invoices  and  stipulations  show  that  this 
corporation  only  surfaced  lumber,  for  which  it  alone 
invoiced  and  received  payment  (R.  64).  Therefore,  the 
corporation  could  not  be  used  to  violate  R.M.P.R.  26. 

VI. 

Officer  of  Corporation  Not  Personally  Liable  for  Acts 

of  Corporation 

The  burden  of  proving  M.  A.  Wyman's  connection 
with  the  alleged  overcharges  is  placed  entirely  upon 
appellee.  The  only  evidence  tending  to  connect  M.  A. 
Wyman,  if  it  may  be  called  evidence,  is  the  conclu- 
sion of  Mr.  Rothfield,  admittedly  based  on  hearsay 
only,  and  without  any  investigation  (R.  129,  146,  147, 
148,  149,  156,  157),  that  M.  A.  Wyman  used  the 
Granite  Falls  Planing  Mill,  a  corporation,  for  trickery 
and  evasion  (R.  160,  162,  163,  164,  177).  This  wit- 
ness merely  assumed  that  because  M.  A.  Wyman  was 
President  of  Granite  Falls  Planing  Mill,  a  corpora- 
tion, he  knew  all  about  the  alleged  overcharges  made 
by  that  corporation,  in  spite  of  the  invoices  and  the 
positive  testimony  of  appellee's  other  witness,  that 
M.  A.  Wyman  had  nothing  whatsoever  to  do  with  the 
alleged  overcharges  (R.  115,  116,  209,  211,  212,  213). 

M.  A.  Wyman  cannot  be  held  personally  liable  for 
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any  dereliction  of  Granite  Falls  Planing  Mill  merely 
because  he  happened  to  be  President  of  that  corpora- 
tion, especially  since  the  corporation  is  not  a  party 
to  this  suit. 

In  BHggs  v.  Spaulding  (1891)  141  U.S.  132,  35 
L.  ed.  663,  which  was  an  action  for  damages  against 
the  officers  of  a  corporation,  Mr.  Chief  Justice  Fuller, 
in  discussing  this  question  said  (p.  146) : 

"The  performance  of  acts  which  are  illegal  or 
prohibited  by  law,  may  subject  the  corporation 
to  a  forfeiture  of  its  franchise,  and  the  directors 
to  criminal  liability,  but  this  would  not  render 
them  civilly  liable  for  damages."   (Italics  ours) 

See  also: 

Barry  v.  Legler  (CCA.  8,  1930)  39  F.(2d) 
297; 

Folwell  V.  Miller  (CCA.  2,  1906)  145  Fed. 
495. 

Fletcher  Cyc.  Corp.  (Per.  Ed.)  Vol.  3,  Sec.  1024: 
"If  acts  are  expressly  prohibited  by  the  charter 
or  a  statute,  but  liability  for  violation  thereof  is 
not  imposed  on  corporate  officers  by  the  charter 
or  statute,  the  doing  of  such  an  act,  does  not  make 
the  officers  personally  liable  merely  because  the 
act  is  in  violation  of  the  charter  or  statute." 

See  also: 

Sow  Thrift  Co.  v.  Rairdon  (Cal.  1941)  118 
P.  (2d)   828; 

Kiel  V.  Frank  Shoe  Co.    (Wise.   1944)    14 
N.W.(2d)   164; 

Kulesza  v.   Chicago   News    (111.    1941)    35 

N.E.(2d)  517; 
Beeler  v.  Riling  (Kan.  1931)  296  Pac.  365; 
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Darling  v.  Fry    (Mo.   1930)    24   S.W.(2d) 
722; 

McGwire  v.  La.  Baptist  Encamp.  (La.  1940) 
199  So.  192; 

19  C.J.S.  272. 

Neither  the  Emergency  Price  Control  Act  (50 
U.S.C.A.,  Sec.  925),  nor  the  regulation,  makes  any 
officers  of  a  corporation  personally  liable  in  money 
damages.  The  Act  makes  the  "seller"  liable  for 
money  damages,  but  not  the  agent  of  the  seller.  The 
stipulations  admit  that  Granite  Falls  Planing  Mill  in- 
voiced and  received  payment  of  the  alleged  over- 
charges. Therefore  it  is  admittedly  the  "seller,"  and 
the  only  one  liable. 

In  the  late  case  of  Cochran  v.  Nelson  (Wash.  1946) 
173  P.  (2d)  769,  which  was  an  action  against  the 
agent  of  the  seller  to  recover  treble  overcharges  under 
the  Emergency  Price  Control  Act,  the  court  dis- 
cussed this  question  at  length,  and  quoted  with  ap- 
proval Bowles  V.  Cardinal  Cutlery  Corp.^  decided 
Jan.  28,  1946  by  the  U.  S.  District  Court  in  which 
both  courts  held  that: 

"An  officer  of  the  corporation  is  not  the  seller, 
even  though  he  may  fix  an  illegal  price  and 
personally  negotiates  the  sale.  The  acts  of  the 
salesman  or  the  officer  may  constitute  a  violation 
of  the  Price  Regulation,  for  which  he  may  be 
prosecuted  under  Sec.  205(b)  or  enjoined  under 
205(a).  He  is  punished  or  enjoined  because  he  is 
a  violator.  But  because  he  is  not  the  "seller"  he 
is  not  liable  in  money  damages  under  205(e)." 

There  is  still  another  reason  why  M.  A.  Wyman 
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cannot  be  held  personally  liable  for  the  acts  of  the 
corporation.  We  realize  that  courts  will  pierce  the 
^'corporate  veil,"  but  will  do  so  only  when  the  cor- 
poration is  a  party  defendant.  Especially  where  it  is 
admitted  by  stipulations  that  the  corporation  received 
the  alleged  overcharges.  Because  the  corporation  that 
received  the  money  is  primarily  liable,  and  judgment 
must  therefore  first  be  obtained  against  the  corpora- 
tion. 

Swan  Land  Co.  v.  Frank  (U.S.  Cir.  Court  111.  1889) 
39  Fed.  456,  was  an  action  to  recover  damages  against 
the  officers  of  two  corporations  on  the  ground  that 
the  officers  had  possession  of  certain  assets  of  these 
corporations.  The  corporations  were  not  made  parties 
defendant.  The  District  Court  sustained  a  demurrer 
to  the  complaint  and  dismissed  the  action,  because  the 
corporations  were  necessary  parties  defendant,  and 
the  U.  S.  Supreme  Court  in  Swan  Land  Co.  v.  Frank, 
(1893)  148  U.S.  603;  37  L.  ed.  577,  in  affirming  the 
decision  of  the  District  Court  said : 

*'Now  it  is  too  clear  to  admit  of  discussion, 
that  the  various  corporations  charged  with  fraud 
which  has  resulted  in  damage  to  the  complainant, 
are  necessary  and  indispensable  parties  to  any 
suit  to  establish  the  alleged  fraud,  and  to  de- 
termine the  damages  arising  therefrom.  Unless 
made  parties  to  the  proceeding  in  which  these 
matters  are  to  be  passed  upon  and  adjudicated, 
neither  they,  nor  the  other  stockholders  would 
be  concluded  by  the  decree." 

One  may  easily  imagine  a  case  where  a  disgruntled 
stockholder  may  cause  some  third  person  to  sue  the 
President  of  the  corporation  alone,  for  some  derelic- 
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tion  of  the  corporation,  and  thus  according  to  ap- 
pellee's theory  the  corporation  could  escape  liability. 
The  reason  the  corporation  is  not  a  party  to  this 
suit,  and  the  only  reason  is,  that  it  has  been  dis- 
missed (R.  36)  and  cannot  be  made  a  party. 

VII. 

Estoppel 

We  believe  Mr.  Wurnsted  the  "Lumber  Specialist" 
for  the  O.P.A.  at  Seattle,  who  admittedly  received  the 
application  of  Granite  Falls  Planing  Mill  May  3,  1944 
(R.  172,  183,  186)  made  in  good  faith  to  operate 
under  Supplementary  Service  Reg.  27  to  M.P.R.  165 
(9  Fed.  Reg.  4227)  which  became  Maximum  Price 
Regulation  539  (9  Fed.  Reg.  6152)  on  June  5,  1944 
(R.  184),  and  who  did  nothing  about  the  application 
for  over  a  year  (R.  194,  195)  and  after  it  had  ceased 
operation  (R.  197,  199)  he  returned  the  application 
on  May  5,  1945  (R.  196,  197)  knowing  in  the  mean- 
time that  this  corporation  was  operating  under 
M.P.R.  539  (R.  203,  235),  amounts  to  an  estoppel. 
And  this  estoppel  is  fortified,  by  Mr.  Wurnsted's  let- 
ter returning  the  application  (R.  195,  196,  197) 
wherein  he  says  that  M.P.R.  539,  superseding  S.S.R. 
27  to  M.P.R.  165,  ''changed  the  qualifying  require- 
ments," when  as  a  matter  of  fact  a  comparison  of 
these  two  regulations  will  show,  that  the  qualifying 
requirements  were  both  the  same  verbatim.  This 
estoppel  is  further  fortified  by  the  fact  that  he  ad- 
mittedly made  no  investigation  (R.  175,  176,  177,  193, 
194)  although  the  evidence  is  undisputed  that  an  in- 
vestigation would  have  shown  that  Granite  Falls  Plan- 
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ing  Mill  was  qualified  and  entitled  to  operate  under 
S.S.R.  27  to  M.P.R.  165  and  M.P.R.  539  (R.  174,  234, 
235,  237,  238). 

Certainly  a  private  individual  could  not  hope  to 
recover  damages  under  the  above  facts,  nor  should 
an  agency  of  the  Government  expect  more. 

In  U.  S.  V.  Denver  R.  G.  Ry.  (CCA.  8,  1926)  16 
F.  (2d)  374,  v^hich  was  a  suit  by  the  United  States 
to  forfeit  a  right-of-way,  because  of  non-user,  the 
court  in  discussion  the  question  of  estopel  said: 

"The  equitable  claims  of  the  State  or  of  the 
U.  S.  are  no  stronger  than  those  of  an  individual 
under  like  circumstances,  and  a  state  or  the 
U.  S.  may  waive  a  claim  and  be  estopped  from 
the  assertion  of  a  claim  under  circumstances 
that  would  estop  an  individual  from  the  asser- 
tion of  a  similar  claim." 

The  estoppel  in  this  case,  is  not  one  involving  the 
construction  of  a  regulation,  but  is  one  involving  the 
application  of  the  Golden  Rule  to  the  everyday  affairs 
of  men,  based  entirely  on  honesty  and  fair  dealing. 

VIII. 

M.  H.  Wyman  and  Edward  Doran  Not  Liable  in 
Any  Event 

M.  H.  Wyman  and  Edward  Doran  were  both 
ordered  dismissed  from  this  suit  on  February  15, 
1946,  on  the  ground  that  the  action  had  abated  as 
to  them  (R.  36).-  Notwithstanding  this  order,  the 
O.P.A.  filed  a  second  amended  complaint  on  February 
27,  1946  (R.  39)  after  the  statute  of  limitations  had 
expired,  making  both  of  them  parties  defendant,  and 
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judgment  was  entered  ^'against  the  defendants  and 
each  of  them  in  the  sum  of  $19,130.67"  (R.  72). 

This  judgment,  of  course  is  controlling,  and  under 
it  execution  may  be  had  against  anyone  of  the  de- 
fendants for  the  full  amount,  notwithstanding  the 
statement  of  the  trial  judge  that  "No  court  would 
let  such  an  execution  stand"  (R.  258). 

Now  since  this  action  abated  as  to  these  two  de- 
fendants, all  rights  against  them  likewise  abated, 
which  cannot  be  cured  by  amendment. 

The  abatement  of  an  action  is  the  entire  overthrow 
or  destruction  of  the  suit.  To  sustain  the  plea  is  a 
dismissal  of  the  suit. 

Sweeney  v.  Greenwood  Index  Co.  (D.C.S.C. 
1941)  37  F.  Supp.  484; 

Geiger  v.  Merle  (111.  1935)   196  N.E.  497; 

In  re  Thomasson  (Mo.  1942)  159  S.W.(2d) 

626; 
1  C.J.S.  29; 
49  C.J.  244. 

The  trial  court  seemed  to  hold  that  service  of  a 
copy  of  the  original  summons  and  complaint  on  M.  A. 
Wyman  on  July  13,  1944  was  sufficient  service  on  M. 
H.  Wyman  and  Edward  Doran  the  other  two  mem- 
bers of  the  partnership  of  Wyman  Mill  Co.  We  do  not 
agree  with  that  holding. 

''A  partnership  does  not  exist  in  law  apart 
from  the  individuals  composing  it." 

Yarbrough  v.  Pugh   (1911)   63  Wash.  140, 
114  Pac.  918; 

"It  is  a  settled  rule  that  in  order  to  sue  a 
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partnership    each   partner   must   be    personally 
served  with  process." 

Duncan  v.  Pearson  (D.C.,  S.C,  1940)  35  F. 
Supp.  631; 

Duncan  v.  Pearson  (CCA.  4,  1943)  135  F. 
(2d)  146; 

In  re  Gayle   (CCA.  5,  1943)   136  F.(2d) 
973; 

Coughlinv.  Pinkerton  (1906)  41  Wash.  500, 
84  Pac.  14. 

The  abatement  of  this  suit  as  to  M.  H.  Wyman 
and  Edward  Doran  (R.  36)  ended  this  action  as  to 
them  in  every  capacity,  and  subsequent  service  on 
February  27,  1946  (R.  45)  could  not  revive  it. 

Even  if  such  service  were  effectual  to  hold  M.  H. 
Wyman  and  Edward  Doran,  the  statute  of  limitations 
intervened  in  the  meantime. 

Nor  was  there  any  evidence  even  remotely  connect- 
ing M.  H.  Wyman  or  Edward  Doran  with  the  viola- 
tion of  any  regulation. 

IX. 

Appellants  Motion  for  Non-Suit  or  Dissmissal  or  New 
Trial  Should  Have  Been  Granted 

We  believe  the  pleadings  and  evidence  together  with 
the  stipulations  show: 

1.  That  appellee  changed  the  Cause  of  Action  after 
the  expiration  of  the  one-year  statute  of  limitations. 

2.  That  appellee's  figures  of  $19,130.67  are  erron- 
eous. 

3.  That  there  is  no  evidence  that  appellants  sold 
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any  surfaced  lumber  or  any  other  lumber,  except 
rough  lumber,  which  the  evidence  and  stipulation  both 
admit  are  in  accordance  with  R.M.P.R.  26. 

4.  That  the  only  testimony  of  fraud  or  overcharges 
by  appellants,  is  the  conclusion  of  one  witness  based 
solely  on  his  imagination  and  admittedly  without 
any  facts. 

5.  That  there  is  no  evidence  that  appellants  used 
Granite  Falls  Planing  Mill  to  violate  R.M.P.R.  26. 

6.  That  appellee  has  failed  to  connect  M.  A.  Wyman 
with  the  sale  of  any  surfaced  lumber. 

7.  That  the  evidence  amounts  to  an  estoppel  against 
appellee. 

8.  That  M.  H.  Wyman  and  Edward  Doran  were 
dismissed  from  this  suit  before  trial,  and  the  second 
amended  complaint  was  not  filed  until  after  the  ex- 
piration of  the  Statute  of  Limitations,  and  there  is 
no  evidence  of  the  violation  of  any  regulation  by 
either  of  them. 

For  these  reasons  and  the  additional  admitted 
facts,  that  no  complaint  was  ever  made  by  any  of 
appellant^s  customers,  or  any  one  eUse^  and  the 
further  fact  that  it  would  have  cost  the  customer  more 
than  it  did  to  have  had  this  lumber  planed  elsewhere, 
and  therefore  no  one  has  been  injured;  we  believe 
the  District  Court  erred  in  denying  appellants'  mo- 
tions to  dismiss  the  case  at  the  close  of  appellees' 
testimony,  and  in  failing  to  dismiss  this  case  at  the 
conclusion  of  the  trial. 

In  fairness  to  the  visiting  trial  judge,  he  let  it  be 
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known  at  the  outset  of  the  trial  that  he  knew  nothing 
about  lumber  (R.  115)  and  we  believe  because  of  that 
fact,  he  was  grossly  misled  by  the  conclusions  of  Mr. 
Rothfield.  The  trial  judge  also  stated  at  the  con- 
clusion of  the  trial,  when  he  announced  judgment 
against  appellants  in  the  sum  of  $19,130.67,  single 
the  amount  of  the  overcharges : 

"If  the  Court  could,  it  would  render  a  judg- 
ment for  a  less  amount  of  damages."  (R.  249). 

This  statement,  we  believe,  dispels  any  idea  of  fraud. 

Briefs  for  and  against  motions  for  new  trial  were 
submitted  November  9,  1946,  and  a  minute  entry  of 
the  denial  of  these  motions  was  not  made  until  June 
23,  1947  (R.  79). 

These  facts  are  merely  mentioned  to  show  that 
apparently  the  trial  judge  was  not  thoroughly  con- 
vinced of  the  propriety  of  the  judgment,  or  of  his 
denial  of  appellants'  motions  for  a  new  trial. 

The  following  excerpt  from  the  record  (R.  109,  110, 
111)  we  believe  also  shows  surprise  which  ordinary 
prudence  by  appellants  could  not  have  guarded 
against: 

The  Court  :  The  thing  I  want  to  know  is  this : 
The  Second  Amended  Complaint  charges  you  with 
the  sale  of  lumber  beyond  the  ceiling  price — in 
excess  of  the  ceiling  price.  It  doesn't  say  how 
you  did  it,  it  doesn't  indicate  how  you  did  it. 

Now  are  you  caught  by  surprise  or  are  you 
not,  when  they  offer  to  prove  that  your  clients 
manipulated  this  thing  through  Granite  Falls 
Planing  Mill  and  thereby  raised  the  price  of 
lumber? 
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Mr.  Hughes  :  Well,  I  will  say  this  Your  Honor, 
the  last  day  or  two  I  have  been  trying  to  figure 
out  how  they  were  going  to  prove  it. 

The  Court:  Did  they  ever  tell  you  how  they 
were  going  to  prove  it? 

Mr.  Hughes  :  No  that  was  never  gone  into — 
how  they  were  going  to  prove  it. 

The  Court:  I  see  nothing  in  this  record  that 
indicates  that  you  were  informed  by  any  of  the 
record.  You  came  in  and  asked  them  to  make 
that  more  definite  and  certain.  Judge  Bowen 
denied  that  promptly,  and  gave  you  your  right  of 
discovery — that  you  could  pursue.  If  you  were 
caught  by  surprise,  if  you  didn't  know  that  that 
was  to  be  their  method  of  proof,  this  Court  will 
not  permit  them  to  prove  it.  In  other  words,  if 
by  this  overall  complaint,  they  have  got  you  in 
here  and  you  didn't  know  what  the  cause  was, 
and  if  you  would  have  filed  a  different  answer 
in  the  action  had  you  known  that,  the  Court  will 
not  permit  them  to  do  it.  Now  if  you  had  known 
that  would  you  have  filed  a  different  answer 
from  that  which  you  did  file? 

Mr.  Hughes:  Why  I  think  I  would  Your 
Honor,  I  would  have  to  think  it  over,  but  I  don't 
see  how  I  could  get  by  with  the  Answer  I  filed 
in  the  case  and  meet  such  a  charge." 

Now  of  course  appellants'  right  to  a  discovery, 
could  not  possibly  have  elicted  the  fact  that  appellee 
intended  to  prove  fraud  at  trial.  Nor  were  appellants 
under  any  obligation  to  inquire  of  appellee  how  he 
intended  to  prove  his  case. 

If  the  issues  made  up  for  the  trial  of  a  case  are 
permitted  to  be  radically  changed  at  time  of  trial 
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without  notice,  then  the  pleadings  become  useless.  The 
trial  court  as  shown  by  the  record  permitted  such  a 
change,  and  in  so  doing,  we  believe  it  arbitrarily 
abused  its  discretion,  resulting  in  a  failure  of  justice 
to  appellants. 

It  is,  therefore,  respectfully  submitted,  that  the 
District  Court  erred  in  the  respects  pointed  out 
herein,  and  the  judgment  should,  therefore,  be  re- 
versed. 

Respectfully  submitted, 

C.  E.  Hughes, 

Attorney  for  Appellants. 
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STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  a  judgment  of  the  District 
Court  for  the  Western  District  of  Washington,  North- 
ern Division,  Honorable  Howard  C.  Speakman,  visit- 
ing judge,  presiding.  The  action  was  commenced  in 
the  name  of  Chester  Bowles,  Administrator,  Office  of 


Price  Administration,  for  alleged  violations  of  the 
Emergency  Price  Control  Act  of  1942  (50  U.S.C.  App. 
901)  as  amended,  seeking  injunctive  relief  and  treble 
damages  for  alleged  overcharges  in  the  sale  of  lumber. 

Jurisdiction  of  the  cause  is  conferred  by  the  pro- 
visions of  Section  205(c)  of  the  Act  as  amended. 

The  violations  alleged,  set  out  in  two  counts  in 
the  amended  complaint,  consisted  of  practices  on  the 
part  of  appellants  which  it  is  alleged  constituted  viola- 
tions of  Maximum  Price  Regulation  539,  covering  cus- 
tom milling  and  kiln-drying  of  Western  softwoods  (9 
Fed.  Reg.  6152),  without  special  authorization  from 
the  Office  of  Price  Administration  (Section  4(b) 
MPR  539),  which  regulation  was  issued  pursuant  to 
Section  2(a),  Section  2(b)  and  Section  201  (d)  of  the 
Price  Control  Act  as  amended. 

It  was  also  alleged  and  proved  in  and  under  the 
second  count  that  the  defendants  from  July  11  to  and 
including  December  22,  1944,  owned  and  controlled  a 
sawmill  producing  lumber  of  a  species  of  Western  soft- 
wood lumber  covered  by  Revised  Maximum  Price  Reg- 
ulation 26  and  also  owned  and  controlled  a  "custom 
mill"  selling  and  providing  "custom  mill"  services  on 
the  lumber  produced  by  the  sawmill  to  purchasers  for 
use  in  the  course  of  trade  or  business,  without  securing 
authorization  from  the  Office  of  Price  Administration 


to  charge  "custom  milling"  prices  as  set  forth  in  Sec- 
tion 4(b)  MPR  539  for  such  services,  and  that  the 
total  prices  charged  for  said  services  and  lumber  w^ere 
in  excess  of  the  maximum  prices  established  by  Table 
2  RMPR  26  for  lumber  as  delivered  to  the  purchaser. 

Before  trial,  Paul  A.  Porter  v^as  substituted  for 
Chester  Bowles  (R.  54)  and  the  cause  proceeded  to 
judgment  in  his  name. 

In  its  judgment  (R.  72-3)  the  court  dismissed 
the  first  count  (seeking  injunctive  relief)  but  awarded 
single  damages  on  Count  II  in  the  sum  of  $19,130.67 
with  costs. 

Motions  for  a  new  trial  were  interposed  (R.  73- 
75)  and  denied  (R.  79-81). 

After  judgment,  the  United  States  of  America 
was  substituted  as  party  plaintiff  (R.  85)  after  which 
notice  of  appeal  was  served  and  filed  (R.  86). 

There  are  thirteen  assignments  of  alleged  error 
(R.  92-93),  but  counsel  argues  only  nine  of  them. 

ARGUMENT 

To  a  proper  understanding  of  the  case  it  is  neces- 
sary first  to  know  the  provisions  of  the  regulations  al- 
leged to  have  been  violated,  so  we  will  set  them  out 
briefly  herein : 


Maximum  Price  Regulation  539  (9  Fed.  Reg. 
6152)  was  authorized  under  the  provisions  of  Section 
2  (a),  Section  2(b)  and  Section  201(d)  of  the  Price 
Control  Act,  50  U.S.C.  App.  921,  and  inter  alia  pro- 
vides : 

Sec.  1.  Sales  of  custom  milling  or  custom  kiln 
drying  services  on  Western  softwood  lumber  at 
higher  than  maximum  prices  prohibited,  (a)  On 
and  after  June  5,  1944,  no  person  shall  sell  or  pro- 
vide, and  no  person  shall  buy  or  receive  in  'the 
course  of  trade  or  business,  custom  milling  or  kiln 
drying  services  on  Western  softwood  lumber,  at 
prices  higher  than  the  maximum  prices  set  by  this 
regulation;  and  no  person  shall  agree,  offer,  or 
attempt  to  do  any  of  these  things. 

Sec.  2.  What  is  Western  softwood  lumber? 
*  ^Western  softwood  lumber"  under  this  regulation 
means  any  lumber  which  on  sales  by  the  sawmill 
is  subject  to  RMPR  26  (Douglas  Fir  and  other 
West  Coast  Lumber).  *  *  * 

Sec.  3.  What  is  ^'custom  milling"  service?  Under 
this  regulation  ^'custom  milling"  means  only  the 
operations  specifically  included  under  Section  12 
performed,  as  a  service  for  others,  upon  lumber 
in  which  the  person  performing  these  services 
has  no  financial  interest.  (39:3991  OPA 
Service. ) 

Sec.  4.  What  is  a  '^custom  mill?"  Even  though 
the  services  you  may  perform  may  meet  the  defi- 
nition of  ''custom  milling"  above,  this  regulation 
does  not  apply  to  you  unless  you  qualify  as  a 
"custom  mill"  under  this  section. 

(a)  General.  A  "custom  mill"  is  one  which  per- 
forms "custom  milling"  services  upon  lumber  sub- 


ject  at  mill  level  to  RMPR  26  *  *  *  and  which: 

(1)  Does  not  operate  a  ''mill"  under  the  defini- 
tions contained  in  RMPR  26  *  *  *. 

(2)  Does  not  own  or  control,  is  not  owned  and 
controlled  by  and  is  not  under  common  control 
with  ''miW  producing  the  species  covered  by 
RMPR  26  *  *  *  wherever  located, 

(b)  Operation  not  qualifying  under  paragraph 

(a)  may  get  special  permission.  If  you  do  not 
qualify  as  a  ''custom  mill"  under  paragraph  (a) 
above,  you  may  under  certain  special  conditions 
get  authority  to  operate  under  this  regulation. 
The  rules  covering  this  are  as  follows : 

(1)  An  application  must  be  filed  with  the  OPA 
Regional  Office  nearest  the  operation.  This  ap- 
plication must  show: 

(Then  follows  four  requirements.) 

(2)  Special  authorization  under  paragraph  (b) 
will  be  granted  only  where  the  application  en- 
ables the  Regional  Office  to  make  findings  that 
the  authorization: 

(i)  Will  result  in  greater  production  of  surfaced 
boards  or  dimension  or  kiln  dried  lumber.  *  *  * 
(39:3992  OPA  Service.) 

Sec.  9.  Enforcement.  Persons  violating  any  pro- 
vision of  this  regulation  are  subject  to  the  crimi- 
nal penalties,  civil  enforcement  actions,  suits  for 
treble  damages,  and  proceedings  for  suspension 
of  licenses  provided  by  the  Emergency  Price  Con- 
trol Act  of  1942  as  amended. 


Sec.  12.  Maximum  prices.    The  maximum  prices 
per  one  thousand  feet  board  measure  for  "custom 


milling  of  lumber  which  on  mill  sales  is  subject 
to  RMPR  26  *  *  *  shall  be  as  follows: 

(Here  follows  Tables  1  and  2.)    (39:3994  OPA 

Service.) 

Maximum  Price  Regulation  26,  as  amended  (9F. 

R.    1016,   3513,   4227,   7505,   9720,    11,112,    12,537; 

lOF.R.  4661,  5099,  5323)  provides,  inter  alia: 

"Article  II.  Maximum  prices  and  terms  of  sale. 
Sec.  5.  Basic  prices  and  cash  discount,  (a)  Basic 
prices.  The  maximum  prices  f.o.b.  mill  are  set 
forth  in  Article  V — Price  Tables. 

Sec.  7.  Sales  on  delivered  basis.  (a)  Rail 
charges.  (1)  Only  two  methods  of  selling  are 
recognized  by  this  regulation.  Any  other  method 
is  prohibited,  as  a  device  to  evade  the  ceiling  by 
manipulation  of  freight. 

The  two  permitted  methods  are:  On  a  de- 
livered basis  using  the  estimated  weights  in  Ar- 
ticle VII  or  on  an  f.o.b.  mill  basis  with  actual 
freight  (figured  of  course  on  actual  weights)  to 
be  paid  by  the  purchaser. 

The  two  methods  may  not  be  combined  in  a 
single  transaction;  that  is,  a  seller  may  not  sell 
on  a  basis  which  gives  him  the  benefit  of  favor- 
able estimated  weights,  but  require  the  use  of 
actual  weights  on  items  where  estimated  weights 
would  be  unfavorable  to  him.  *  *  * 

Sec.  16.  Prohibited  practices,  (a)  General.  Any 
practice  which  is  a  device  to  get  the  effect  of  a 
higher-than-the-ceiling  price  without  actually 
raising  the  dollars-and-cents  price  is  as  much  a 
violation  of  this  regulation  as  an  outright  over- 
ceiling  price.  This  applies  to  changes  in  credit 
practices  and  cash  discounts  and  to  devices  mak- 


ing  use  of  commissions,  services,  transportation 
arrangements,  premiums,  special  privileges,  tying 
agreements,  trade  understandings  and  the  like." 
(Italics  ours.) 

Article  V — Price  Tables — Sec.  23 — shows  the 
maximum  ceiling  prices  for  different  sizes  S4S  of 
Douglas  Fir  Lumber,  too  lengthy  to  set  out  herein. 

The  sales  in  question  were  made  between  July 
11,  1944,  and  December  22,  1944,  and  Table  2  of  Sec. 
23  of  Article  V  of  RMPR  26  was  amended  by  Amend- 
ment 5  issued  January  26,  1944,  and  effective  Febru- 
ary 1,  1944  (9F.R.  1016). 

Table  2  was  not  again  amended  until  May  4, 
1945,  by  Amendment  13  (lOF.R.  5099).  Thus  the 
table  that  controls  the  sales  here  involved  is  contained 
in  Amendment  5. 

Exhibit  '*A"  attached  to  the  amended  complaint 
sets  out  in  detail  all  sales  made  by  appellants  from 
July  11,  1944,  to  December  22,  1944,  showing  the  pur- 
chasers, date  of  purchase,  amount  collected,  the  ceil- 
ing price,  and  the  amount  of  overcharge  in  each  in- 
stance, all  aggregating  the  sum  of  $19,130.67. 
(R.  21-23). 

The  allegations  contained  in  paragraphs  1,  2,  3, 
4  and  5,  Count  I  of  the  amended  complaint  were 
adopted  in  paragraph  1  of  Count  II  and  made  a  part 
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thereof  by  reference  and  without  repetition.  (R.  17). 

It  was  alleged  (R.  15)  and  proved  (R.  228)  that 
the  Granite  Falls  Planing  Mill,  Inc.,  was  engaged  in 
the  business  of  milling  Western  softwood  lumber,  and 
that  the  principal  officers  and  stockholders  of  said 
corporation  from  July  11,  1944,  to  December  22,  1944, 
were  M.  A.  Wyman,  M.  H.  Wyman  and  Edward 
Doran  (paragraph  V.  amended  complaint).  After 
alleging  in  paragraph  6(A)  (R.  16)  that  defendants 
were  engaged  in  acts  and  practices  thereafter  de- 
scribed which  constituted  a  violation  of  MPR  539 — 
Custom  Milling  and  Kiln  Drying  of  Western  Soft- 
woods (9F.R.  6152)  (sub-paragraphs  B  and  C  of 
paragraph  6  (R.  16)  of  the  amended  complaint)  it 
was  further  alleged  in  sub-paragraph  D  as  follows 
(R.  17) : 

''That  the  defendants,  from  July  11,  1944,  to 
and  including  December  22,  1944,  owned  and 
controlled  a  sawmill  producing  lumber  of  a  spe- 
cies of  Western  softwood  lumber  covered  by 
RMPR  26,  and  also  owned  and  controlled  a  ^^cns- 
tom  milV^  selling  and  providing  ^'custom  miW 
services  on  lumber  produced  by  the  sawmill  to 
purchasers  for  use  in  the  course  of  trade  or  busi- 
ness. That  the  defendants  did  not  secure  au- 
thorization from  the  Office  of  Price  Administra- 
tion at  its  Regional  Office  in  San  Francisco  to 
charge  ^^ custom  milling^''  prices  as  set  forth  in 
MPR  539  for  such  services,  and  that  the  total 
prices  charged  for  said  services,  and  lumber  were 
in  excess  of  the  maximum  prices  established  by 


RMPR  26  for  the  lumber  as  delivered  to  the 
purchaser." 

The  stipulation  of  the  parties  (R.  62-65)  is  as 
follows : 

"3.  Maximum  Price  Regulation  539  is  a  service 
regulation  covering  maximum  prices  for  sur- 
facing and  kiln  drying  lumber.  And  Revised 
Maximum  Price  Regulation  26  is  a  commodity 
regulation  establishing  maximum  prices  for  the 
sale  of  a  species  of  lumber  known  as  Douglas  Fir 
and  other  West  Coast  lumber.     (R.  62). 

5.  M.  A.  Wyman  was  the  principal  owner  and 
manager  of  the  M.  A.  Wyman  Lumber  Company, 
White-Henry-Stuart  Building,  Seattle,  Washing- 
ton, from  July  10,  1944,  to  and  including  Decem- 
ber 22,  1944.     (R.  63). 

6.  M.  A.  Wyman,  M.  H.  Wyman  and  Edward 
Doran,  as  co-partners,  were  operating  the  Wy- 
man Mill  Company,  located  at  Granite  Falls, 
Washington,  for  the  above-mentioned  period. 

7.  M.  A.  Wyman  during  the  period  mentioned 
in  paragraph  5,  hereof,  was  a  50%  stockholder 
and  president  of  the  Granite  Falls  Planing  Mill, 
a  corporation,  with  its  operation  located  near 
Granite  Falls,  and  said  corporation  had  a  repre- 
sentative in  the  office  of  the  Wyman  Lumber 
Company,  in  Seattle,  Washington.  That  the  M. 
A.  Wyman,  mentioned  in  paragraphs  5  and  6, 
hereof  and  also  as  president  of  the  Granite  Falls 
Planing  Mill,  is  one  and  the  same  person.    R.  63). 

8.  That  Granite  Falls  Planing  Mill  during  1944 
was  located  within  500  feet  of  the  Wyman  Mill 
Company.     (R.  63). 

9.  That  Edward  Doran  was  superintendent  of 
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the  Wyman  Mill  Company  and  the  Granite  Falls 
Planing  Mill  during  1944.     (R.  63). 

10.  That  the  Granite  Falls  Planing  Mill  bought 
the  surfacing  machinery  from  the  Wyman  Mill 
Company,  and  also  occupied  space  which,  prior 
to  its  incorporation,  had  been  occupied  by  a  por- 
tion of  the  Wyman  Mill  Company.     (R.  64). 

11.  The  M.  A.  Wyman  Lumber  Company  sold, 
shipped,  invoiced  and  received  payment  for 
3,122,732  feet  board  measure  of  rough  lumber 
from  July  10,  1944,  to  and  including  December 
22,  1944.  That  these  figures  were  obtained  from 
invoices,  the  originals  of  which  are  now  within 
the  possession  of  the  defendants,  herein,  and 
which  footage  is  further  shown  in  Exhibit  "A" 
appended  to  plaintiff's  Second  Amended  Com- 
plaint. That  it  received  payment  for  this  lumber 
in  the  sum  of  $89,427.38.  That  said  latter  sum 
is  in  accordance  with  the  prices  set  forth  in 
RMPR  26.     (R.  64). 

12.  The  Granite  Falls  Planing  Mill  invoiced 
and  received  payment  in  the  sum  of  $22,955.44 
for  surfacing  charges  on  3,122,732  feet  board 
measure  of  lumber  from  July  10,  1944,  to 
and  including  December  22,  1944,  being  the 
same  lumber  mentioned  in  paragraph  11.  That 
these  figures  were  obtained  from  invoices 
made  out  in  the  offices  of  the  M.  A.  Wyman  Lum- 
ber Company,  White-Henry-Stuart  Building,  Se- 
attle, Washington,  the  originals  of  which  are  now 
in  the  possession  of  the  defendants  herein,  and 
which  footage  is  further  shown  in  Exhibit  "A" 
appended  to  plaintiff's  Second  Amended  Com- 
plaint.    (R.  64). 

13.  During  this  period  with  respect  to  all  of 
these  shipments  heretofore  mentioned,  a  repre- 
sentative of  the  Granite  Falls  Planing  Mill,  using 
the  office  of  the  Wyman  Lumber  Company,  made 
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out  the  Bills  of  Lading  for  the  surfaced  lumber 
providing  for  shipment  of  said  lumber  from  the 
Granite  Falls  Planing  Mill  to  the  various  custom- 
ers, showing  the  M.  A.  Wyman  Lumber  Company 
as  shipper.  That  such  procedure  was  customary 
at  said  time.     (R.  64-65). 

14.  The  invoices  for  rough  lumber,  the  invoices 
for  surfacing,  and  Bills  of  Lading  all  bear  the 
same  date  for  each  shipment,  and  the  footage 
for  the  rough  and  surfaced  lumber  is  the  same 
in  each  case.     (R.  65). 

15.  All  sales  concerned  in  this  suit  were  made 
to  purchasers  who  operated  retail  or  wholesale 
lumber  yards  and  were  for  use  in  the  course  of 
said  purchaser's  business."    (R.  65). 

Supplementing  this  stipulation  is  the  testimony 
of  Joseph  Rothfield  (R.  122),  Edward  Doran  (R. 
Ill),  William  C.  Wurnsted  (R.  181)  and  M.  A.  Wy- 
man (R.  208). 

Appellants  offered  no  evidence  to  contradict  any 
of  appellee's  witnesses,  being  content  to  rest  their 
case  upon  the  cross-examination  of  witneses  called  on 
behalf  of  appellee,  so  that  there  is  no  dispute  in  the 
essential  facts. 

The  overcharges,  according  to  the  undisputed 
testimony  given  by  the  witness  Joseph  Rothfield,  were 
$19,129.09.     (R.  136). 

This  amount  of  overcharge  is  best  explained  by 
the  witness  Rothfield.     (R.  135). 
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Q.     What  is  that  amount? 

A.     Do  you  mean  the  difference? 

Q.     Yes. 

A.     $19,129.09. 

The  Court:    That  represents  what? 

The  witness:    The  over-the-ceiling  charge. 

The  Court:     You  say  that  represents  the  over- 
charge? 

The  witness :    Yes. 

The  Court:  Now  what  do  you  mean  by  '*over- 
charge"? 

The  witness:  The  difference  in  the  price  of  the 
rough  lumber  and  the  surfaced  lumber  un- 
der Table  26.  The  rough  lumber  is  billed 
correctly  $89,427.38;  and  the  identical  lum- 
ber for  surfacing  S-4-S  is  billed  $22,955.44, 
whereas  under  Table  26  the  surfacing  of 
that  same  lumber  is  $3826.35;  so  therefore 
you  deduct  the  $3826.35  from  the  $22,955.44. 
You  have  an  overcharge  of  $19,129.09. 
(R.  136). 

Exhibit  "A"  attached  to  the  amended  complaint 
(R.  20-22)  gives  the  detailed  list  of  purchasers,  the 
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amount  collected  from  each,  the  ceiling  price  and  re- 
spective amounts  of  overcharge  aggregating  a  total  of 
$19,129.09,  which  is  nowhere  disputed  by  appellants. 

Another  way  of  expressing  it  would  be  to  say, 
you  take  the  rough  lumber,  $89,427.38,  and  add  to  it 
$22,955.44 — the  charge  made  for  surfacing,  and  you 
have  a  total  of  $112,382.82.  It  being  conceded  that 
the  charge  of  $89,427.38  for  the  rough  lumber  is  in 
accordance  with  the  regulations,  you  then  add  tiihe 
ceiling  price  for  surfacing  as  provided  for  in  RMPR 
26,  of  $3826.35,  gives  a  total  of  $93,253.73.  By  de- 
ducting $93,253.73  from  $112,382.82,  we  find  an  over- 
charge of  $19,129.09.  The  trial  court  was  right  in 
awarding  judgment  in  that  sum  and  its  judgment 
should  be  affirmed. 

ARGUMENT 

In  Answer  to  Appellants 
I 
Appellant  claims  that  the  second  amended  com- 
plaint (R.  39),  introduced  a  new  and  different  cause 
of  action  than  that  stated  in  the  original  (R.  2)  and 
first  amended  complaints  (R.  14),  and  therefore  the 
action  is  barred  by  the  provisions  of  Section  205(e) 
of  the  Emergency  Price  Control  Act  (50  U.S.C.  App., 
Section  925e),  as  not  having  been  commenced  within 
one  year. 
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It  is  difficult  to  follow  counsel  on  this  assign- 
ment because  an  examination  of  all  three  complaints 
(R.  2,  14,  39)  shows  that  the  violations  alleged  con- 
sisted of  acts  and  practices  in  contravention  to  the 
provisions  of  RMPR  26  and  MPR  539. 

The  case  of  Salyers  v.  United  States,  257  F.  255, 
cited  by  appellant,  hardly  seems  apt.  There,  the  sec- 
ond amended  complaint  did  introduce  a  new  cause  of 
action.  An  action  on  an  assigned  claim  not  included 
in  the  original  complaint  against  which  the  statute  of 
limitations  had  already  run  when  the  second  amended 
complaint  was  filed.  Here,  however,  no  new  cause 
of  action  has  been  introduced.  In  the  original  and 
amended  complaints  a  corporate  defendant  was  joined. 
This  corporation  was  owned  and  controlled  by  the  in- 
dividuals constituting  the  other  defendants  named.  It 
was  through  the  medium  of  this  corporation,  which 
did  the  surfacing  of  the  rough  lumber  supplied  by  the 
individual  defendants,  that  appellants  were,  or 
thought  they  were,  enabled  to  charge  the  over-the- 
ceiling  prices  which  were  charged. 

We  have  heretofore  set  out  herein  the  provisions 
of  MPR  539  and  RMPR  26  (pp.  4  to  7  herein)  and 
it  is  because  of  the  financial  interest  of  the  appellants 
in  the  corporation  which  did  the  surfacing,  alleged  in 
all  three  of  the  complaints  and  testified  to  at  the  trial, 
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that  we  assert  it  cannot  be  successfully  contended  that 
there  has  been  any  change  whatever  in  the  cause  of 
action.  Therefore  the  defense  of  the  statute  of  limita- 
tions was  properly  overruled  and  denied  by  both  Judge 
Bowen  (R.  57)  and  Judge  Speakman  (R.  249).  The 
authorities  cited  and  relied  upon  by  appellant  there- 
fore have  no  application  to  the  instant  case. 

II 

Appellants,  as  their  second  point,  assert  that 
RMPR  26  fixes  no  prices  for  services  to  lumber. 

An  examination  of  this  regulation,  as  set  out  at 
p.  6  hereof,  refers  to  price  tables  contained  in  Article 
V  thereof.  By  Section  16  of  this  regulation  it  is  pro- 
vided : 

"Any  practice  which  is  a  device  to  get  the 
effect  of  a  higher-than-ceiling  price  without  ac- 
tually raising  the  dollar-and-cents  price  is  as 
much  a  violation  of  this  regulation  as  an  outright 
over-ceiling  price.  This  applies  to  *  *  *  devices 
making  use  of  *  *  *  services  *  *  *  trade  under- 
standings and  the  like." 

Article  V,  Price  Tables,  Section  23,  shows  the 
maximum  ceiling  prices  for  different  sizes  and  de- 
scriptions of  Douglas  Fir  Lumber. 

By  billing  their  customers  for  rough  lumber  only, 
and  having  this  "dummy"  corporation  (Granite  Falls 
Planing  Mill)  bill  the  customer  for  the  surfacing  of 
this  rough  lumber  separately,  they  were  enabled  to 
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secure  a  higher  price.  Although  the  shipments  were 
made  by  the  corporation,  the  consignor  or  shipper  was 
the  Wyman  Lumber  Company  (Stip.  par.  13  R.  64-5), 
definitely  indicating  that  the  business  was  that  of 
the  appellants  beyond  the  slightest  doubt. 

The  intent  of  appellants  is  clearly  demonstrated 
by  their  application,  under  the  provisions  of  Section 
4(b)  of  MPR  539  or  its  predecessor,  SSR  27-MPR 
165,  in  filing  the  application  Exhibit  A-2  (R.  172) 
for  authority  to  operate  under  that  regulation,  and 
continuing  to  do  so  notwithstanding  that  authority 
had  not  been  granted.    It  was  later  refused  (R.  196). 

Ill 

Appellants'  next  contention  is  that  there  is  no 
evidence  that  appellants  sold  any  surfaced  lumber, 
.    and  that  the  trial  court's  finding.  No.  VI,  finds  no 
support  in  the  evidence. 

This  argument  is  without  the  slightest  merit. 
The  stipulation  (R.  62)  and  the  evidence  of  the  wit- 
ness Rothfield  (R.  122),  clearly  shows  that  the  appel- 
lants, through  the  use  of  a  dummy  corporation,  and 
without  authority  first  having  been  obtained  from  the 
Office  of  Price  Administration,  as  required  by  regula- 
tion MPR  539,  attempted  to  obtain,  and  did  obtain, 
through  the  medium  of  a  corporation  in  which  they 
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had  a  substantial  financial  interest,  prices  in  excess 
of  the  ceiling  prices  for  this  lumber.  The  only  infer- 
ence that  can  possibly  be  drawn  from  the  undisputed 
evidence  is  as  found  by  the  trial  court.  This  brings 
us  back  to  the  all  inclusive  Section  16  of  RMPR  26, 
which  reads: 

"Any  practice  which  is  a  device  to  get  the 
effect  of  a  higher-than-ceiling  price  *  *  *  is  as 
much  a  violation  of  this  regulation  as  an  outright 
over-ceiling  price.  This  applies  to  *  *  *  devices 
making  use  of  *  *  *  services  *  *  *." 

And  the  trial  court  was  right  in  making  the 
finding  complained  of. 

IV 

The  next  contention  is  that  none  of  the  complaints 
alleged  fraud  or  deceit,  and  it  is  therefore  claimed 
that  the  court  erred  in  admitting,  over  objection,  the 
testimony  of  the  witness  Rothfield  (R.  104,  113, 
etc.). 

It  is  somewhat  difficult  to  follow  counsel's  argu- 
ment on  this  point. 

The  plain  allegations  of  the  second  amended  com- 
plaint are  that  appellants  ''were  engaged  in  the  acts 
and  practices  hereinafter  described,  which  constituted 
a  violation  of  Revised  Maximum  Price  Regulation  26 T 

Paragraph  4  of  Count  2  alleges: 
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'That  the  defendants,  being  sellers  subject 
to  said  regulation,  made  numerous  sales  from 
July  11,  1944,  to  and  including  December  22, 
1944,  to  purchasers  for  use  of  consumption  in  the 
course  of  trade  or  business  at  prices  in  excess  of 
the  maximum  prices  fixed  by  the  regulation, 
which  sales  are  set  forth  in  Exhibit  ''A,"  which 
is  affixed  hereto  and  made  a  part  hereof  by  ref- 
erence as  fully  as  if  set  forth  herein.  The  amount 
by  which  the  prices  charged  by  the  defendants 
exceeds  the  maximum  prices  provided  under 
RMPR  26  is  $19,130.89." 

No  motion  having  been  made  by  appellants  to 
make  the  second  amended  complaint  more  definite 
and  certain  and  no  bill  of  particulars  having  been  de- 
manded (at  least  the  record  is  barren  of  such  a  motion 
or  demand),  we  submit  that  appellee  could  prove  these 
allegations  by  any  method  it  might  see  fit. 

The  following  appears  in  the  record  at  page  110: 

''The  Court:  Pardon  me,  Mr.  Hughes,  I  am 
sorry  to  interrupt  you.  Let's  don't  argue 
that.     (Regulation  MPR  165). 

'The  thing  I  want  to  know  is  this:  The  second 
amended  complaint  charges  you  with  the 
sale  of  lumber  beyond  the  ceiling  price — in 
excess  of  the  ceiling  price.  It  doesn't  say 
how  you  did  it,  it  doesn't  indicate  how  you 
did  it. 
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"Now,  you  are  caught  by  surprise  or  are  you 
not  when  they  offer  to  prove  that  your 
clients  manipulated  this  thing  through  the 
Granite  Falls  Planing  Mill  and  thereby 
raised  the  price  of  lumber? 

Mr.  Hughes:  Well,  I  will  say  this,  your  Honor: 
The  last  day  or  two  I  have  been  trying  to 
figure  out  how  they  were  going  to  prove  it. 

The  Court :  Did  they  ever  tell  you  how  they  were 
going  to  prove  it? 

Mr.  Hughes:  No,  that  was  never  gone  into — 
how  they  were  going  to  prove  it. 

The  Court:  I  see  nothing  in  the  record  that  in- 
dicates that  you  were  informed  by  any  of 
the  record.  You  came  in  and  asked  them 
to  make  that  more  definite  and  certain. 
Judge  Bowen  denied  that  promptly  and  gave 
you  your  right  of  discovery — that  you  could 
pursue  that.  If  you  were  caught  by  sur- 
prise— if  you  didn't  know  that  that  was  to 
be  their  method  of  proof,  this  Court  will  not 
permit  them  to  prove  it.  In  other  words,  if 
by  this  overall  complaint  they  have  got  you 
in  here  and  you  didn't  know  what  the  cause 
was,  and  if  you  would  have  filed  a  different 
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answer  in  this  action  had  you  known  that, 
the  Court  will  not  permit  them  to  do  it. 

Now  if  you  had  of  known  that,  would  you  have 
filed  a  different  answer  from  that  which 
you  did  file? 

Mr.  Hughes :  Why,  I  think  I  would,  your  Honor. 
/  would  have  to  think  it  over,  but  I  don't  see 
how  I  could  get  by  with  the  answer  I  filed  in 
the  case  and  meet  such  a  charge."   (R.  111). 

In  the  printed  record  the  colloquy  between  coun- 
sel and  the  Court  is  abruptly  ended  at  page  52  of  the 
transcript  of  proceedings  at  the  trial  (R.  111).  So 
that  to  give  this  Honorable  Court  the  benefit  of  the 
balance  of  this  colloquy  and  the  remarks  of  other 
counsel  in  the  case  we  will  have  to  leave  the  printed 
record  and  revert  to  the  typewritten  transcript  of  pro- 
ceedings at  trial.  Commencing  at  line  23,  page  52 
of  that  record,  we  find  the  following: 

The  Court:    What  do  you  gentlemen  say? 

Mr.  Hitchcock :  I  might  say  briefly — Mr.  Porter 
has  been  dealing  with  Mr.  Wyman — how- 
ever, there  are  one  or  two  things  I  would 
like  to  state. 

If  the  court  will  note  by  the  record  that  the  de- 


21 

fendants  were  specifically  informed  by  inter- 
rogatories of  the  overcharges  on  which  we 
base  our  case. 

The  Court:    That  is  where  you  refer  to — 

Mr,  Hitchcock:  I  refer  to  the  exhibits.  *  *  * 
(Tr.  p.  53). 

Mr.  Porter:  (Tr.  p.  54).  In  answer  to  Mr. 
Hughes'  interrogatories,  I  have  stated  in 
there  exactly  which  table  should  have  been 
used  on  2x4s,  which  table  should  have  been 
used  on  planks  and  which  table  should  have 
been  used  on  small  timbers,  and  which  table 
should  have  been  used  on  large  timbers.  In 
addition  to  that,  I  have  been  in  his  office  on 
three  different  occasions.  I  took  the  invoice 
— ^that  expressed  the  amount  of  (Tr.  55) 
rough  timber  that  was  billed  out  by  M.  A. 
Wyman  Lumber  Company.  I  put  right  be- 
side it  the  invoice  for  surfacing,  and  right 
beside  that  the  bill  of  lading, — all  one  trans- 
action ;  and  yet  he  insists  that  we  are  spring- 
ing surprise  on  him." 

The  Court:  (Tr.  p.  59).  Well,  go  ahead,  call 
your  first  witness. 
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It  is  respectfully  submitted  there  is  no  merit  in 
this  assignment. 

V 

Under  this  assignment  it  is  stated  that  the  trial 
court  erred  in  its  finding  XVI  (R.  70). 

The  evidence  in  support  of  this  finding  is  over- 
whelming when  all  of  the  facts  and  circumstances  are 
calmly  considered. 

First,  we  find  that  the  Granite  Falls  Planing  Mill 
was  organized  by  these  defendants  as  a  corporation, 
M.  A.  Wyman  being  its  President,  having  a  50%  in- 
terest therein  (R.  63). 

Second,  M.  A.  Wyman  was  the  principal  owner 
and  manager  of  M.  A.  Wyman  Lumber  Company. 

Third,  M.  A.  Wyman,  M.  H.  Wyman  and  Edward 
Doran,  as  co-partners  were  operating  to  Wyman  Mill 
Company,  located  at  Granite  Falls,  Washington. 
(Stip,  par.  6,  R.  63). 

Fourth,  M.  A.  Wyman  Lumber  Company  sold, 
shipped,  invoiced  and  received  payment  for  the  rough 
lumber.     (Stip.  par.  11,  R.  64). 

Fifth,  Granite  Falls  Planing  Mill  invoiced  and 
received  payment  surfacing  charges.  (Stip.  par.  12, 
R.  64). 
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Sixth,  the  finished  (surfaced)  lumber  was 
shipped  to  various  customers  by  Granite  Falls  Planing 
Mill,  but  M.  A.  Wyman  Lumber  Company  was  named 
in  the  bills  of  lading  as  shipper.  (Stip.  par.  13, 
R.  65). 

This  clearly  ties  all  of  these  parties  into  "a  device 
to  get  the  effect  of  a  higher-than-ceiling  price,"  in 
plain  violation  of  Section  16  of  RMPR  26,  set  out  at 
pp.  6-7  herein,  and  the  only  inference  that  could  logi- 
cally be  drawn  from  these  facts  is  epitomized  in  the 
trial  court's  finding  XVI  (R.  70). 

The  finding,  therefore,  is  sustained  by  the  over- 
whelming evidence  in  the  case. 

VI 

On  this  point  it  is  argued  by  appellant  that  an 
officer  of  a  corporation  is  not  personally  liable  for 
the  acts  of  the  corporation.    This  is  axiomatic. 

In  this  case  appellee  did  not  seek,  and  the  trial 
court  did  not  attempt,  to  hold  anyone  individually  re- 
sponsible for  the  acts  of  the  corporation. 

The  theory  upon  which  the  action  was  based  and 
appellants  were  held  liable  in  damages  by  the  trial 
court  was  the  use  they  made  of  this  'Mummy"  cor- 
poration in  securing  higher-than-ceiling  prices  for 
their  lumber,  without  securing  prior  authority  by  this 
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corporation,  which  was  wholly  owned  by  them,  from 
the  Regional  Office  of  the  Office  of  Price  Adminis- 
tration, under  the  proceedings  of  Section  4(2)  (b)  of 
MPR  539  (see  p.  4  herein)  and  nothing  more. 

It  cannot  be  successfully  disputed,  from  a  fair 
consideration  of  all  of  the  evidence,  that  this  "dummy" 
corporation  was  a  "device  making  use  of  'services' " 
prohibited  by  the  express  terms  of  Section  16 
RMPR  26. 

In  a  proper  case,  we  have  no  quarrel  with  the 
authorities  cited  by  appellants,  but  assert  those  rules 
have  no  application  here. 

This  action  is  one  against  appellants,  doing  busi- 
ness as  M.  A.  Wyman  Lumber  Company,  and  as  Wy- 
man  Mill  Company  for  their  use  of  the  Granite  Falls 
Planing  Mill  (which  they  owned),  which  enabled  them 
to  secure  "higher-than-ceiling  prices"  for  their  lum- 
ber, the  Regulation  (Section  16  RMPR  26)  expressly 
providing : 

"Any  practice  which  is  a  device  to  get  the 
effect  of  a  higher-than-ceiling  price  *  *  *  is  as 
much  a  violation  of  this  regulation  as  an  outright 
over-ceiling  price." 

VII 
ESTOPPEL 

Appellants  make  an  elaborate  argument  on  this 
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point,  but  neglect  to  point  out  wherein  such  defense, 
even  if  available  against  the  sovereign,  has  been 
pleaded. 

Such  a  defense  is  not  available  as  against  the 
United  States,  which  has,  from  the  inception  of  this 
case,  been  the  real  party  in  interest. 

The  United  States  is  neither  bound  nor  estopped 
by  acts  of  its  officers  or  agents. 

United  States  v.  City  and  County  of  San  Fran- 
cisco, 106  F.  (2d)  569; 

Korman  v.  Federal  Housing  Administrator,  113 
F.  (2d)  743; 

United  States  v.  Stewart,  121  F.  (2d)  705. 

In  any  event,  the  Regulation  requires  that  au- 
thority must  be  granted,  as  a  condition  precedent  to 
the  right  and  the  very  fact  that  the  authority  was 
not  granted,  regardless  of  the  fact  that  the  application 
was  eventually  denied,  militates  against  rather  than 
in  favor  of  the  contentions  of  appellants. 

VIII 

It  is  argued  under  this  point  that  M.  H.  Wyman 
and  Edward  Doran  were  both  dismissed  from  this  suit 
on  February  15,  1946  (R.  36). 

We  quote  the  order: 

"It  is  further  ordered  and  adjudged  that  M. 
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W.  Wyman  and  Edward  Doran,  defendants  above 
named,  be  and  they  are  hereby  dismissed  from 
said  suits  as  individuals^^ 

At  the  time  the  trial  court  signed  the  findings, 
conclusions  and  judgment,  the  record  (R.  256-7) 
shows  this: 

Mr.  Ogden:  If  your  Honor  please,  Mr.  Hughes 
did  not  mention  any  objection  to  the  con- 
clusions of  law  and  I  think  that  very  clearly, 
paragraph  2  should  be  changed.  That  para- 
graph reads: 

Tlaintiff  is  entitled  to  judgment 
against  the  defendants  and  each  of  them 
in  the  sum  of  $19,130.67  and  his  costs 
herein.' 

I  believe  it  should  be  interlined  in  there  saying, 
'but  not  in  their  individual  capacity,'  be- 
cause otherwise  it  is  stated,  'and  each  of 
them,'  and  they  are  named  as  individuals  at 
the  top  in  the  heading  to  the  case  and  I  don't 
see  how  Mr.  Doran  as  an  individual  would 
be  protected  unless  that  was  interlineated  in 
there. 

Mr.  Hughes :  I  had  not  gotten  to  the  conclusions 
yet,  but  it  does  seem  to  me,  in  view  of  the 
fact  that  those  two  defendants,  M.  H.  Wy- 
man and  Edward   Doran,   have   been   dis- 
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missed  from  the  suit,  that  the  judgment 
should  not  be  against  them ;  that  the  only  de- 
fendatn  now  in  the  case  is  M.  A.  Wyman. 

The  Court:  It  cannot  be  against  them  in  an  in- 
dividual capacity  because  they  have  been 
dismissed. 

Mr.  Hitchcock:  That  is  right  as  to  their  indi- 
vidual capacity." 

Of  course,  these  appellants  were  all  partners  in 
the  two  companies  doing  business  under  the  trade 
names  M.  A.  Wyman  Lumber  Company,  and  Wyman 
Mill  Company. 

Orders  (for  lumber)  came  for  the  Wyman  Mill 
Company  (Doran  testimony  R.  114) : 

''Q.  Will  you  describe  to  the  Court  the  exact  pro- 
cedure involved  during  this  period,  July  to 
December,  in  producing  say,  a  rough  dimen- 
sion in  the  Wyman  Mill;  just  describe  how 

that  lumber  was  produced. 

*     *     * 

A.  Well,  first  orders  came  in  for  the  Wyman 
Mill  Company.  They  came  in  in  the  rough. 
Then  we  would  get  that  order  in  the  rough. 
Then  we  would  get  orders  from  the  customer 
that   wanted   lumber   to   the    Granite   Falls 
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Planing  Mill  authorizing  us  to  go  ahead  and 
resurface  and  plane  and  saw  and  remark  and 

grade  and  load  the  lumber."     (R.  115). 

*  *     * 

"Q.  (By  Mr.  Hitchcock)  Who  produced  this 
rough  lumber  you  are  speaking  about;  wasn't 
that  the  Wyman  Mill  Company? 

A.  Wyman  Mill  Company  produced  some  of  it 
and  we  bought  a  tremendous  lot  of  lumber. 
We  bought  from  a  large  number  of  mills 
throughout  the  war  that  had  no  planers,  and 
we  planed  it   and   sold  it   on   the   market. 

(R.  116). 

*  *     * 

The  Court:  Did  I  understand  you  to  say  that 
you  were  a  partner  in  the  Wyman  Mill  Com- 
pany? 

The  witness:  I  was  a  partner  in  this  way:  I 
was  hired  on  a  salary  and  I  participated  in 
the  company."    (R.  117). 

It  was  stipulated  (R.  144)  that  M.  A.  Wyman 
was  the  owner  of  50  per  cent  of  the  stock  in  the  Gran- 
ite Falls  Planing  Mill,  and  that  Edward  Doran  and 
M.  H.  Wyman  each  owned  60  shares  of  the  capital 
stock  of  that  corporation. 

The  M.  A.  Wyman  Lumber  Company,  which,  so 
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far  as  the  record  is  concerned,  was  in  the  sole  owner- 
ship of  M.  A.  Wyman.  This  trade  name  was  used  as 
the  shipper  on  the  Bills  of  Lading  covering  all  of  the 
shipments  shown  on  Exhibit  "A"  attached  to  the 
amended  complaint.     (Stip.  par.  13,  R.  64-5). 

Thus,  we  have  all  of  the  defendants  named  in 
the  second  amended  complaint  properly  before  the 
court,  M.  A.  Wyman,  individually  and  doing  business 
as  M.  A.  Wyman  Lumber  Company,  and  M.  A.  Wy- 
man, M.  H.  Wyman  and  Edward  Doran,  as  co-part- 
ners doing  business  as  Wyman  Mill  Company. 

Each  partner  is  liable,  under  the  law,  for  the 
acts  of  the  other  partner  and  clearly  it  is  in  this  ca- 
pacity that  each  appellant  is  liable. 

The  statutes  of  the  State  of  Washington  relating 

to  process  and  procedure  will  be  found  in  Remington^ s 

Revised  Statutes,  Section  236,  which  reads: 

''When  the  action  is  against  two  or  more  de- 
fendants and  the  summons  is  served  on  one  or 
more  but  not  on  all  of  them,  the  plaintiff  may 
proceed  as  follows: — 

*'l.  If  the  action  is  against  the  defendants 
jointly  indebted  upon  a  contract,  he  may  proceed 
against  the  defendants  served  unless  the  court 
otherwise  directs;  and  if  he  recovers  judgment 
it  may  be  entered  against  all  the  defendants  thus 
jointly  indebted  so  far  only  as  it  may  be  enforced 
against  the  joint  property  of  all  and  the  separate 
property  of  the  defendants  served J^ 
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Livingstone  v.  Lovgren,  27  Wash.  102,  67  Pac. 
599; 

Peha's  University  Food  Shop  v.  Stimpson  Cor- 
poration, 111  Wash.  406,  31  Pac.  (2d)  1023. 

As  a  parting  shot,  on  this  point  counsel  says  (Br. 
p.  36) :  "Nor  was  there  any  evidence  even  remotely 
connecting  M.  H.  Wyman  or  Edward  Doran  with  the 
violation  of  any  regulation."  This,  of  course,  is  not 
the  fact. 

Doran,  for  instance,  was  not  only  a  partner  in 
the  Wyman  Mill  Company,  but  was  also  "superintend- 
ent" (R.  112).  He  testified  his  duties  as  superintend- 
ent consisted  of  buying  logs  for  the  mill  (Wyman 
Mill  Company)  and  supervising  the  operation  of  the 
mill  (R.  113).  He  was  also  a  stockholder  in  the  Gran- 
ite Falls  Planing  Mill  (R.  144). 

The  stipulation  (R.  62)  clearly  negatives  the  as- 
sertion made  by  counsel. 

IX 

The  ninth  point  argued  by  appellants  deals  with 
their  motion  for  a  new  trial,  and  raises  nothing  new. 

Merely  because  counsel  did  not  know  how  appellee 
intended  to  prove  its  case  against  his  clients  is  no 
reason  for  the  claim  that  the  cause  of  action  had  been 
changed. 


31 

There  was  no  change  of  issues  of  any  kind.  If 
counsel  claimed  surprise,  he  had  the  right  to  a  continu- 
ance, and  not  having  asked  a  continuance,  his  clients 
are  now  bound  by  the  judgment  as  entered. 

There  being  no  error  in  the  record,  it  is  respect- 
fully submitted  that  the  judgment  should  be  in  all 
things  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS 

United  States  Attorney 

JOHN  E.  BELCHER 

Assistant  United  States  Attorney 
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Appellants  had  hoped,  that  it  would  not  be  neces- 
sary to  file  a  Reply  Brief  in  this  case,  but  due  to  the 
many  inaccuracies  in  Appellee's  brief,  which  may  be 
attributed  to  the  fact  that  the  present  counsel  for 
Appellee  had  no  part  in  the  proceedings  herein,  prior 
to  the  notice  of  appeal,  and  are  therefore,  unfamiliar 
with  the  pleadings  and  evidence  in  this  case ;  we  deem 
it  necessary  to  clear  up  each  of  these  inaccuracies  as 
they  appear  in  appellee's  brief,  in  order  that  this 


Court  may  know  all  the  pertinent  facts  pertaining 
to  the  law  involved  in  each  of  appellant's  specification 
of  errors. 

Appellee  says  (pp.  1  and  2)  that  this  action  was 
commenced  to  recover  treble  damages  "for  alleged 
overcharges  in  the  sale  of  lumber.'*  It  was  commenced 
to  recover  treble  damages  (We  omit  the  injunctive 
counts  which  were  dismissed)  for  failure  to  obtain 
"authorization,"  in  accordance  with  Maximum  Price 
Regulation  539  (Count  III,  R.  6)  and  to  recover 
for  certain  alleged  overcharges  for  trucking,  in  ac- 
cordance with  Revised  Maximum  Price  Regulation  26 
(Count  IV,  R.  7).  Appellee  dismissed  the  trucking 
charge  count,  and  then  filed  an  amended  complaint 
seeking  treble  damages  for  failure  to  obtain  "special 
authorization  as  provided  in  MPR  539  (Count  II, 
R.  17),  a  service  regulation,  which  fixes  prices  for 
services  to  lumber.  RMPR  26  is  nowhere  even  men- 
tioned in  Count  II  (the  damage  count)  of  the  amend- 
ed complaint.  So  at  that  point  in  the  controversy,  the 
only  violation  alleged  was  failure  to  obtain  special 
authorization  as  provided  in  MPR  539. 

This  amended  complaint  was  aimed  at  Granite  Falls 
Planing  Mill,  a  corporation,  the  only  defendant  alleged 
to  be  engaged  in  planing  or  services  to  lumber.  Gran- 
ite Falls  Planing  Mill,  M.  H.  Wyman  and  Edward 
Doran  were  dismissed  from  the  amended  complaint 
February  15,  1946,  and  all  the  pleadings  thereafter 
omitted  this  corporation,  and  M.  H.  Wyman  and 
Edward  Doran  as  individuals. 

It  should  be  noted  here,  that  the  printed  record  (by 
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mistake  of  the  printer)  has  failed  to  show  this  omis- 
sion. They  are  not  parties  to  this  suit,  and  the  plead- 
ings so  show. 

Appellee  (p.  2)  refers  to  the  allegations  and  proof 
of  the  amended  complaint.  This  case  was  not  tried  on 
the  amended  complaint,  but  was  tried  on  the  second 
amended  complaint  (R.  39),  which  latter  contains  no 
such  allegation  as  appellee  claims. 

Appellee  states  (p.  3)  that  "There  are  thirteen 
assignments  of  error,  but  counsel  argues  only  nine  of 
them."  There  are  only  eleven  assignments  of  error 
(pp.  14  to  16,  appellants'  brief)  and  they  were  all 
argued.  The  ninth  and  tenth,  however,  were  covered 
in  the  argument  under  the  first  eight  specification 
of  errors. 

Appellee  (pp.  4,  5  and  6)  discusses  at  length  cer- 
tain provisions  of  MPR  539.  For  what  purpose  it  does 
not  appear,  since  Count  II,  the  damage  count,  of  the 
second  amended  complaint  on  which  this  case  was 
tried,  contains  no  reference  to  that  regulation. 

Appellee  again  (p.  7)  refers  to'  the  amended  com- 
plaint and  (p.  8)  states  that  it  was  "alleged  that 
Granite  Falls  Planing  Mill,  Inc.,  was  engaged  in  the 
business  of  milling  western  softwood  lumber  *  *  * 
which  constituted  a  violation  of  MPR  539,"  and  quotes 
the  amended  complaint  at  length,  for  what  purpose 
does  not  appear. 

Appellee  says  (p.  11)  that  "appellants  offered  no 
evidence  to  contradict  any  of  appellee's  witnesses," 
and  that  "there  is  no  dispute  in  the  essential  facts." 

Now,  appellants'  brief  (p.  7)  definitely  stated  the 


pages  in  the  record  refuting  that  statement,  and  ap- 
pellee has  in  no  way  challenged  the  testimony  referred 
to  in  appellants'  brief.  Such  general  statements  by 
appellee,  without  any  reference  to  the  record  deserve 
small  consideration. 

Appellee  states  (p.  11)  "the  overcharges  according 
to  the  undisputed  testimony  given  by  the  witness, 
Joseph  Rothfield,  were  $19,129.09.  RMPR  26  itself 
refutes  that  statement. 

Mr.  Rothfield  testified,  that  RMPR  26  establishes 
maximum  prices  for  surfacing  (planing)  lumber 
(R.  124,  125,  126,  151,  152,  165)  and  that  his  calcula- 
tion of  $19,129.09  overcharges  for  services  in  planing 
this  lumber  is  based  on  RMPR  26,  Table  2  (R.  124, 
130,  131,  132,  179,  180). 

We  challenged  counsel  (p.  26,  appellant's  brief) 
to  disprove  our  statement,  that  "all  lumber  services, 
including  planing  are  covered  only  by  MPR  539." 

Appellee  (p.  12)  attempts  to  show  how  Mr.  Roth- 
field arrived  at  $19,129.09.  He  takes  $22,955.44,  the 
amount  received  by  Granite  Falls  Planing  Mill,  Inc., 
for  planing  this  lumber,  and  deducts  $3,826.35  from 
that  sum  which  leaves  $19,129.09.  But  where  does  he 
get  the  $3826.35?  Appellee  didn't  tell  us,  nor  did 
Mr.  Rothfield  ever  tell  us,  because  RMPR  26  fixes  no 
price  for  planing  lumber.  Therefore,  Mr.  Rothfield's 
computation  of  overcharges  for  planing  lumber,  based 
on  RMPR  26  is  erroneous. 

Appellee,  however  (p.  13)  attempts  to  express  the 
alleged  overcharges  in  "another  way."  But  where 
does  it  get  the  $3826.35,  and  where  does  RMPR  26 


provide  any  ceiling  price  for  surfacing  or  planing 
lumber?  Mr.  Rothfield  was  unable  to  answer  these 
questions  (R.  151,  152). 

True,  RMPR  26  fixes  the  ceiling  price  for  the  sale 
of  rough  lumber  and  a  higher  price  for  the  sale  of 
planed  or  surfaced  lumber,  but  the  difference  be- 
tween these  two  figures  is  not  the  ceiling  price  for 
planing  services.  The  ceiling  price  for  services  in 
planing  lumber  is  fixed  only  by  MPR  539,  the  regula- 
tion issued  and  in  force  for  that  purpose,  and  used 
by  appellants. 

Appellee  says  (p.  14)  that  all  three  complaints 
alleged  violations  of  MPR  539  and  RMPR  26.  We 
cannot  understand  why  appellee  could  be  so  careless 
with  the  facts,  when  an  inspection  of  Count  II  of  the 
second  amended  complaint,  the  only  count  now  in- 
volved in  this  action,  contains  no  mention  or  even  a 
reference  to  MPR  539. 

Appellee  says  (p.  16)  that  appellants*  application 
to  operate  under  MPR  539  was  ^^refused."  That  is 
incorrect.  In  the  first  place,  appellants  never  made 
any  application  to  operate  under  MPR  539.  The  ap- 
plication was  made  by  Granite  Falls  Planing  Mill, 
Inc.,  but  it  was  not  refused.  It  was  merely  returned 
to  the  applicant  (R.  196,  197)  after  the  O.P.A.  had 
kept  it  for  over  a  year  (R.  194  and  195)  without  any 
investigation  (R.  175,  176,  177,  193,  194),  knowing 
that  in  the  meantime  the  applicant  was  operating  un- 
der MPR  539  (R.  203,  235);  and  the  evidence  is 
uncontradicted  that  it  was  qualified  and  entitled  to 
operate  under  MPR  539  (R.  174,  234,  235,  237,  238). 


Their  only  excuse  for  returning  this  application  was 
that  MPR  539  ''changed  the  qualifying  requirements" 
of  SSR  27  to  MPR  165  (R.  196)  when  as  a  matter 
of  fact  a  comparison  of  these  two  regulations  will 
show  that  the  qualifying  requirements  were  both 
exactly  the  same  word  for  word  (R.  205,  206,  235, 
236). 

We  believe  the  evidence  clearly  shows  that  this 
conduct  of  the  O.P.A.  is  grossly  unfair,  and  amounted 
to  an  estoppel. 

Appellee  says  (p.  16)  that  the  stipulation  and  evi- 
dence show  that  appellants  sold  surfaced  lumber,  but 
fails  to  mention  where  it  may  be  found,  either  in  the 
stipulation  or  evidence.  As  a  matter  of  fact,  the  stipu- 
lation admits  that  appellants  sold  only  rough  lumber 
(R.  64)  and  that  Granite  Falls  Planing  Mill  surfaced, 
invoiced  and  received  payment  for  its  services  in 
planing  this  lumber.  Such  a  sweeping  statement  by 
appellee  cannot  be  justified  by  the  record. 

Appellee  claims  (p.  18)  that  the  record  is  barren 
of  any  motion  by  appellants  to  make  the  complaint 
more  definite  and  certain,  or  for  a  bill  of  particulars, 
and  that  even  though  the  complaint  failed  to  allege 
fraud  or  evasion,  ''appellee  could  prove  these  allega- 
tions by  any  method  it  saw  fit."  No  authorities  are 
cited,  however,  to  justify  that  statement. 

Now,  as  a  matter  of  fact,  a  motion  to  make  the 
second  amended  complaint  more  definite  and  certain 
and  for  a  bill  of  particulars  was  presented  and  de- 
nied, and  appellee  has  a  copy  thereof.  It  was  not 
made  a  part  of  the  record  because  it  is  not  material. 


Appellee  should  know  that  no  motion  by  appellants, 
could  have  elicited  the  fact  that  appellee  intended 
to  further  change  the  cause  of  action  by  attempting 
to  prove  fraud. 

Appellee  (pp.  18  to  21)  sets  out  a  portion  of  the 
typewritten  transcript,  quoting  statements  made  at 
trial,  not  by  any  witness,  but  by  the  attorneys  for  the 
O.P.A.,  but  omits  a  pertinent  remark  by  the  Court 
(p.  54,  typewritten  trans.). 

"The  Court:  That  is  the  theory  of  the  O.P.A. 
that  the  defendant  should  have  known  it.  The 
O.P.A.  must  plead  it,  when  they  want  the  de- 
fendants to  know  it." 

Appellee  states  (p.  22)  that  "Granite  Falls  Plan- 
ing Mill  was  organized  by  these  defendants  as  a  cor- 
poration," but  failed  to  state  that  it  was  organized 
long  before  either  SSR  27  or  MPR  539  was  issued 
or  became  effective   (R.  222,  230). 

Appellee  concludes  (p.  23)  that  because  the  cus- 
tomers of  Granite  Falls  Planing  Mill  ordered  it  to 
show  M.  A.  Wyman  Lumber  Co.  as  shipper  (R.  119) 
that  M.  A.  Wyman  and  the  other  appellants  are 
guilty  of  fraud  and  evasion,  regardless  of  whether 
or  not  they  knew  of  this  arrangement. 

Appellee  finally  states  (pp.  23,  24)  that  the  theory 
of  plaintiff's  action  is  the  use  made  of  Granite  Falls 
Planing  Mill  as  a  "dummy"  to  violate  MPR  539,  "and 
nothing  more."  But  appellee  fails  to  set  out  any  al- 
legation of  the  second  amended  complaint  to  sustain 
that  theory,  or  any  proof  to  support  it.  The  second 
amended  complaint   (Count  II)  on  which  this  case 


8 

was  tried,  is  based  solely  on  RMPR  26  and  contains 
no  mention  of  MPR  539.  Therefore,  by  appellee's  own 
admission  it  is  a  variation  of  the  allegations  of  the 
second  amended  complaint. 

WhOe  appellee  admits  (p.  23)  that  an  officer  of  a 
corporation  cannot  be  held  personally  liable  for  the 
acts  of  the  corporation,  yet  it  asks  this  Court  to  hold 
appellants  liable  for  planing  services  performed  by  the 
corporation,  for  which  the  stipulation  and  evidence 
admit  the  corporation  invoiced  and  received  payment, 
both  of  which  also  admit  that  the  corporation  never 
sold  any  lumber.  Therefore,  how  or  in  what  way 
could  this  corporation  be  used  to  violate  RMPR  26. 

Appellee  in  effect  urges  this  court  to  assume  fraud, 
trickery  and  evasion,  in  spite  of  the  invoices  and 
stipulation.  Even  if  evidence  of  fraud  had  been  ad- 
missible, it  still  must  be  proven  by  clear  and  convinc- 
ing testimony.  Certainly  the  testimony  of  Mr.  Roth- 
field,  the  only  witness  concerning  fraud,  does  not  ful- 
fill those  requirements. 

Appellee  says  (p.  24)  that  it  has  "no  quarrel  with 
the  authorities  cited  by  appellants."  The  fact  that 
appellee  has  seen  fit  to  criticize  only  one  (p.  14)  of 
the  forty-three  authorities  cited  by  appellants,  and 
the  further  fact  that  it  has  referred  to  no  evidence 
questioning  the  accuracy  of  appellants'  brief,  is  in- 
deed a  tribute  not  enjoyed  by  many  appellants. 

Appellee  says  (p.  25)  that  the  defense  of  estoppel 
is  not  available  against  the  United  States,  and  cites 
three  cases  in  support  of  that  statement. 

The  question  of  estoppel  in  the  cases  of  U.S.  v. 
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City  and  County  of  San  Francisco,  106  F.  (2d)  569, 
and  Korman  v.  Fed,  Housing  Adms.,  113  F.  (2d)  743, 
cited  by  appellee,  was  not  involved  in  either  of  these 
two  cases. 

In  U.S.  V.  Stewart,  121  F.(2d)  705,  cited  by  ap- 
pellee, which  was  an  action  by  the  United  States  to 
quiet  title  to  certain  marsh  land,  title  to  which  the 
defendant  claimed  by  prescription,  the  Court  merely 
held  that  title  to  land  belonging  to  the  United  States, 
cannot  be  acquired  by  prescription  or  laches  on  the 
part  of  the  United  States. 

The  estoppel  in  this  case  is  not  one  based  on  laches, 
or  one  involving  the  construction  of  a  regulation, 
but  is  rather  one  based  on  honesty  and  fair  dealing. 
In  such  cases  it  was  held  in  U.S.  v.  Denver  R.  G.  Ry. 
(CCA.  8,  1926)  16  F.(2d)  374,  that  the  United 
States  or  a  state  may  be  estopped. 

Appellee  also  states  (p.  25)  that  the  defense  of 
estoppel  has  not  been  pleaded. 

The  record  shows  (R.  181,  et  seq.)  that  this  ques- 
tion was  injected  into  this  case  by  appellee  (over 
appellants'  objections)  (R.  104,  113,  120,  121,  122) 
when  it  called  Mr.  Wurnsted,  the  head  of  the  lumber 
division  of  the  O.P.A.,  to  show  what  became  of  the 
application  of  Granite  Falls  Planing  Mill.  His  testi- 
mony showing  estoppel  was  admitted  on  cross-exam- 
ination without  any  objection  by  appellee  (R.  195  to 
198,  205  to  207).  Therefore,  it  was  not  necessary 
to  specially  plead  estoppel. 

Appellee  says  (p.  27)  "Of  course  these  appellants 
were  all  partners  in  the  two  companies."  This  is  in- 


10 

correct.  M.  H.  Wyman  and  Edward  Doran  were 
partners  only  in  Wyman  Mill  Company.  The  plead- 
ings, evidence  and  stipulation  so  show.  Appellee  (p. 
28)  quoted  a  portion  of  the  testimony  of  Mr.  Doran, 
a  witness  on  behalf  of  appellee  (R.  115). 

The  very  next  questions  asked  by  the  Court  were: 

"The  Court  :  Will  you  state  that  again  please. 

The  Witness:  Our  orders  came  from  the 
customer  to  the  Granite  Falls  Planing  Mill  au- 
thorizing us  how  to  remanufacture  that  lumber, 
how  to  surface  that  lumber,  whether  we  should 
re-saw  it  or  plane  it,  mark  it,  grade  it  and  load 
it  on  cars. 

The  Court:  That  was  from  the  buyer  you 
got  that  request? 

The  Witness  :  That  is  right. 

The  Court:  What  lumber  would  he  have  you 
plane  and  saw  and  mark  and  so  forth? 

The  Witness  :  Well,  the  order  would  come  to 
our  mill,  and  we  would  have  it  (lumber)  in  the 
rough.  Then  we  would  not  put  that  through  the 
planer  until  such  time  as  we  got  orders  from  the 
customers,  instructing  us  what  to  do  with  that 
lumber. 

The  Court:  You  are  speaking  of  the  Granite 
Falls  Planing  Mill? 

The  Witness:  That  is  right.".  (R.  15) 

Thus  it  is  apparent  that  appellee's  isolated  state- 
ment (p.  27)  that  ''orders  came  for  the  Wyman  Mill 
Co."  is  not  only  meaningless,  but  misleading. 

Appellee  (p.  29)  attempts  to  justify  the  entry  of 
judgment  against  M.  H.  Wyman  and  Edward  Doran, 
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by  citing  a  portion  of  Sec.  236,  Remington's  Revised 
Statutes  of  the  State  of  Washington,  which  deals 
with  a  situation  where  the  defendants  are  ''jointly 
indebted  upon  a  contract."  Even  if  appellants  violated 
any  regulation,  they  are  not  jointly  indebted,  but  are 
severally  indebted,  and  in  no  event  is  the  action 
based  upon  a  contract,  nor  does  this  judgment  pro- 
vide that  it  may  be  enforced  only  against  the  partner- 
ship property. 

Paragraph  2  of  Sec.  236,  however,  provides  as 
follows : 

''2.  If  the  action  is  against  defendants  sever- 
ally liable,  he  (plaintiff)  may  proceed  against 
the  defendants  served  in  the  same  manner  as  if 
they  were  the  only  defendants." 

In  Livingstone  v.  Lovegren,  27  Wash.  102,  cited 
by  appellee,  the  plaintiff  in  that  case  waived  the 
tort  action,  and  brought  suit  on  the  contract. 

In  Peha^s  University  Food  Shop  v.  Stimpson  Corp., 
177  Wash.  406,  cited  by  appellee,  the  Court  found 
that  the  garnishee  defendant  held  property  belong- 
ing to  the  two  defendants  jointly  and  that  both  de- 
fendants "were  jointly  indebted  on  contract  to  re- 
spondent." Even  in  that  case,  however,  the  judgment 
specifically  provided  that  it  could  be  satisfied  only 
against  the  joint  property  of  the  two  defendants, 
and  the  separate  property  of  the  defendant  served. 

The  stipulation  admits  (R.  62)  that  this  is  a  "penal 

action,"  and  whether  this  case  is  decided  under  State 

or  Federal  law  is  immaterial,  for  both  have  held  that : 

"It  is  a  settled  rule  that  in  order  to  sue  a  part- 
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nership,  each  partner  must  be  personally  served 
with  process."  (p.  36,  appellants'  brief) 

The  abatement  of  this  suit  as  to  M.  H.  Wyman  and 
Edward  Doran  (R.  36)  ended  this  action  as  to  them 
in  every  capacity,  and  subsequent  service  on  Febru- 
ary 28,  1946  (R.  45)  could  not  revive  it. 

We  again  repeat  that  there  was  no  evidence  even 
remotely  connecting  M.  H.  Wyman  or  Edward  Doran 
with  the  violation  of  any  regulation.  Appellee's  only 
answer  to  this,  is  (p.  30)  ''This,  of  course,  is  not  the 
fact."  But  again  it  fails  to  produce  any  evidence  to 
the  contrary. 

Appellee  admits  (p.  31)  that  "If  counsel  claimed 
surprise  he  had  a  right  to  a  continuance,"  if  he  had 
asked  for  it.  The  Court  clearly  indicated  (R.  107  to 
111)  that  evidence  of  a  change  of  the  cause  of  action, 
and  fraud  would  not  be  admissible  under  the  issues 
in  this  case.  Hence  there  was  no  reason  then  for  ap- 
pellants to  insist  upon  a  continuance. 

Appellants'  opening  brief  has  carefully  referred  to 
the  pages  in  the  printed  record,  substantiating  every 
statement  made  in  their  brief.  The  record  speaks  for 
itself.  Many  of  appellee's  statements,  however,  can- 
not be  verified  by  the  record,  nor  does  appellee  pre- 
tend to  do  so.  It  merely  states  its  conclusions  without 
any  reference  to  any  evidence  to  support  them. 

We  confidently  believe  that  the  portions  of  the 
record  referred  to  in  appellants'  opening  brief  will 
show: 

1.  That  appellee  changed  the  cause  of  action  after 
the  expiration  of  the  one-year  statute  of  limitations. 
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2.  That  appellee's  figures  of  $19,129.09  or  $19,- 
130.67,  are  erroneous. 

3.  That  there  is  no  evidence  that  appellants  ever 
sold  any  surfaced  lumber,  or  any  other  lumber  except 
rough  lumber,  which  the  evidence  and  stipulation 
both  admit  are  in  accordance  with  RMPR  26. 

4.  That  the  only  testimony  concerning  fraud  or 
overcharges,  is  the  conclusion  of  one  witness,  based 
solely  on  his  imagination,  and  admittedly  without 
any  facts. 

5.  That  there  is  no  evidence  that  appellants  used 
Granite  Falls  Planing  Mill  to  violate  RMPR  26. 

6.  That  appellee  has  failed  to  connect  M.  A.  Wyman 
with  the  sale  of  any  surfaced  lumber. 

7.  That  the  evidence  amounts  to  an  estoppel  against 
appellee. 

8.  That  there  is  no  evidence  of  the  violation  of  any 
regulation  by  M.  H.  Wyman  or  Edward  Doran. 

9.  That  this  case  should  have  been  dismissed  at 
the  close  of  appellee's  testimony  for  failure  of  proof. 

10.  That  no  judgment  should  have  been  awarded 
against  appellants. 

11.  That  the  record  shows  surprise,  which  ordinary 
prudence  by  appellants  could  not  have  guarded 
against  resulting  in  a  failure  of  justice  to  appellants. 

It  is,  therefore,  respectfully  submitted  that  the 
judgment  should  be  reversed,  or  at  least  a  new  trial 
should  be  granted  to  appellants. 

Respectfully  submitted, 

C.  E.  Hughes, 

Attorney  for  Appellants. 
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BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 
This  is  an  appeal  from  an  order  of  the  United 
States  District  Court  for  the  Northern  District  of 
California,  hereinafter  called  ''the  Court  below",  dis- 
charging the  writ  of  habeas  corpus  previously  issued 
by  it,  and  dismissing  appellant's  petition  therefor. 
(Tr.  pp.  24-33.)  The  Coui*t  below  had  jurisdiction  of 
the  habeas  corpus  proceedings  under  Title  28  U.S.C.A., 
Sections  451,  452  and  453.  Jurisdiction  to  review 
the  order  of  the  Court  below^  dismissing  the  petition 
is  conferred  upon  this  Honorable  Court  by  Title  28 
U.S.C.A.,  Sections  463  and  225, 


STATEMENT  OF  FACTS. 

This  is  an  appeal  from  the  order  of  the  Court  below 
denying  appellant's  application  for  relief  and  dis- 
charging the  writ  of  habeas  corpus.  (Tr.  24-33.)  The 
appellant,  an  inmate  of  the  United  States  penitentiaiy 
at  Alcatraz  Island,  California,  filed  a  petition  for  writ 
of  habeas  corpus  in  which  he  alleged  in  substance 
that  he  was  illegally  restrained  of  his  liberty  by  the 
appellee,  the  Warden  of  the  said  penitentiary,  because 
he  was  denied  his  right  of  assistance  of  coim^sel  before 
the  trial  Court  and  that  he  was  sentenced  by  the  trial 
Court  without  having  entered  a  plea  of  guilty  or  with- 
out having  been  convicted  of  the  offenses  with  which 
he  was  charged.  (Tr.  1-12.)  The  Court  below  issued 
an  order  to  show  cause.  (Tr.  13.)  The  appellee  filed 
a  return  to  order  to  show  cause  (Tr.  14,  15)  and  the 
appellant  filed  a  traverse  to  return  on  order  to  show 
cause.  (Tr.  16-18.)  Thereafter  a  writ  of  habeas  corpus 
was  issued  (Tr.  19,  20),  to  which  writ  appellee  filed  a 
return.  (Tr.  21-23.)  A  hearing  was  granted  on  the 
writ  of  habeas  corpus,  at  which  hearing  appellant  was 
represented  by  counsel.  (Tr,  46.)  It  was  stipulated 
between  counsel  that  the  traverse  to  the  return  to  the 
order  to  show  cause  would  be  deemed  as  a  traverse  to 
the  return  to  the  writ  of  habeas  corpus.  (Tr.  47.) 
During  the  hearing  said  appellant's  testimony  was 
taken,  and  other  testimony,  and  by  stipulation,  affi- 
davits were  received  in  evidence  on  behalf  of  the  ap- 
pellant and  the  appellee.  (Tr.  46-208.)  The  Coui-t 
below,  after  hearing  the  cause  and  submission  of  the 
same,  filed  an  order  and  memorandiun  opinion  deny- 
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ing  the  application  for  release  and  discharging  the 
writ  of  habeas  corpus.  (Tr.  24-33.)  See  also  appendix 
to  this  brief.  From  this  latter  order  appellant  now 
appeals  to  this  Honorable  Court.    (Tr.  34.) 


CONTENTIONS  OF  APPELLANT. 

The  appellant  contends  in  substance  that 

(1)  he  was  sentenced  by  the  trial  Court  without 
entering  a  plea  of  guilty  or  being  convicted  of  the 
offenses  with  which  he  was  charged ; 

(2)  he  was  denied  his  right  of  assistance  of  counsel 
before  the  trial  Court; 

(3)  the  Court  below  erred  in  admitting  into  evi- 
dence in  the  habeas  corpus  proceedings,  two  affidavits, 
one  by  the  trial  Judge  and  one  by  the  trial  Judge's 
Secretary. 


CONTENTIONS  OF  APPELLEE. 

Appellee  asserts  that 

(1)  appellant  freely  and  vokmtarily  entered  a  plea 
of  gTiilty  to  the  offenses  with  which  he  was  charged 
before  the  trial  Court; 

(2)  appellant  was  not  denied  his  right  of  assistance 
of  counsel  before  the  trial  Court  but  intelligently  and 
competently  waived  the  same ; 

(3)  the  affidavits  of  the  trial  Judge  and  the  trial 
Judge's  Secretary  were  properly  received  in  evidence 
in  the  habeas  corpus  proceedings  in  the  Court  below. 


ARGUMENT. 

1.  APPELLANT  WAS  NOT  SENTENCED  BY  THE  TRIAL  COURT 
WITHOUT  ENTERING  A  PLEA  OF  GUILTY  OR  BEING  CON- 
VICTED OF  THE  OFFENSES  WITH  WHICH  HE  WAS 
CHARGED. 

2.  APPELLANT  WAS  NOT  DENIED  HIS  RIGHT  OF  ASSISTANCE 

OF   COUNSEL   BEFORE   THE   TRIAL   COURT. 

The  Court  below  in  its  order  and  memorandum  opin- 
ion has  not  only  made  findings  of  fact  and  conclusions 
of  law  which  sustain  appellee's  contentions  1  and  2, 
hereinabove  set  forth,  but  has  supported  these  findings 
by  reference  to  the  record  and  by  citation  oi'  many 
legal  authorities.  Therefoi'e  any  additional  argument 
which  appellee  might  herein  advance  would  be  in  the 
nature  of  surplusage,  particularly  in  view  of  the 
thorough  and  exhaustive  study  of  the  problems  in- 
volved herein  and  a  thorough  search  of  authorities 
dealing  with  the  same  made  by  the  Court  below  in 
arriving  at  the  conclusion  that  the  appellant  was  with- 
in the  law^ful  custody  of  the  appellee. 

The  appellee  accordingly  adopts  in  toto  the  order 
and  memorandum  opinion  of  the  Court  below-,  the  rea- 
soning therein,  the  authorities  cited  in  support  there- 
of and  affixes  the  same  as  an  appendix  to  this  brief. 


3.  THE  AFFIDAVITS  OP  THE  TRIAL  JUDGE  AND  THE  TRIAL 
JUDGE'S  SECRETARY  WERE  PROPERLY  RECEIVED  IN 
EVIDENCE  IN  THE  HABEAS  CORPUS  PROCEEDINGS  IN  THE 
COURT  BELOW. 

Attention   is   called   to   the    following  proceedings 
found  at  pages  182  and  183  of  the  transcript: 


'^ Counsel  A ppeoring : 

For  the  Petitioner :  George  Curtis,  Esq. 

For  Respondent :  Joseph  Karesh,  Esq., 

Assistant  United  States 

Attorney. 


The  Clerk.    Scott  vs.  Johnston. 

Mr.  Karesh.    Ready. 

Mr.  Curtis.    Ready. 

Mr.  Karesh.  Your  Honor  may  recollect  that  at 
the  last  hearing  of  the  case  it  was  agreed  that  the 
petitioner  would  not  be  present;  he  had  no  addi- 
tional testimom-  to  oft'er  and  this  being  a  civil 
proceeding  he  is  not  entitled  to  be  here  at  all 
stages  of  the  proceeding. 

Your  Honor,  we  have  received  from  Arkansas 
two  affidavits,  one  from  the  United  States  Dis- 
trict Judge  who  i^resided  at  the  arraignment,  plea 
and  sentence,  and  the  second  one  is  from  the 
Secretary  and  Court  Reporter  for  the  Judge.  It 
has  been  stipulated,  am  I  correct,  Mr.  Curtis,  that 
the  objection  as  to  hearsay  is  waived  and  we 
won't  have  to  take  depositions,  the  affidavits  will 
be  sufficient,  of  course  subject  to  all  other  ob- 
jections? 

Mr.  Curtis.    Yes. 

Mr.  Karesh.  I  would  like  to  read  them  into  the 
record  and  you  can  make  your  objections  as  I  read 
them." 

It  should  also  be  noted  that  pursuant  to  stipulation 
between  counsel  for  the  appellant  and  counsel  for  the 
appellee  an  affidavit  of  Wiley  F.  Smith,  attomey-at- 
law,  was  offered  and  received  in  evidence  in  the  habeas 


corpus  proceedings  in  the  Court  below  on  behalf  of 
appellant.  In  this  connection  attention  is  called  to 
page  190  of  the  transcript,  wherein  the  following  is 
found: 

''Mr.  Curtis.  Before  you  proceed  with  the  argu- 
ment I  have  an  affidavit  here  from  Attorney- 
Wiley  F.  Smith,  who  represented  the  defendant 
Hutson  in  this  case. 

Mr.  Karesh.  My  objection  as  to  its  being  hear- 
say may  be  waived  and  you  can  offer  it  and  read 
it. 

The  Court.    Read  it  into  the  record." 

The  appellant,  who  is  not  represented  by  counsel 
on  appeal  has  apparently  overlooked  the  stipulations 
in  this  case.  Affidavits  are  always  permitted  in  evi- 
dence by  stipulation,  assuming,  of  course,  that  they 
are  material  to  the  issues  involved.  Furthermore,  even 
without  stipulation,  affidavits  are  received  in  evidence 
if  no  hearsay  objection  is  raised. 

Burgess  v.  King  (CX]A-8),  130  F.  (2d)  761. 

In  our  case  at  bar,  the  appellant,  through  his  coun- 
sel, waived  the  hearsay  objection  to  the  affidavits  in 
question.  He  cannot  now  for  the  first  time  complain 
of  this  testimony,  particularly  in  view  of  the  fact  that 
''Habeas  Corpus  is  in  its  nature  a  civil  rather  than  a 
criminal  proceeding,  even  though  invoked  in  behalf 
of  one  charged  with  or  convicted  of  crime."  Burgess 
V.  King,  supra,  at  page  762.  Should  appellant  later 
complain  in  his  closing  brief  that  he  was  not  present 
in  Court  when  the  stipulations  were  entered  into,  ap- 
pellee believes  that  it  is  sufficient  for  him  to  now  say 


the  act  of  an  attorney  in  a  legal  proceeding  is  the  act 
of  his  client,  and  the  presence  of  a  party  to  a  civil 
action  is  not  required  in  Court  during  all  stages  of 
such  proceeding. 


CONCLUSION. 

The  record  in  this  case  amply  supports  the  findings 
of  the  Court  below,  that  appellant  freely  and  volun- 
tarily entered  his  plea  of  guilty  to  the  charges  set 
forth  in  the  indictment,  that  he  was  not  denied  his 
right  to  counsel,  but  intelligently  and  competently 
waived  the  same,  and  that  he  was  not  denied  due 
process  of  law  before  the  trial  Court.  Furthermore, 
the  Court  below  acted  properly  in  receiving  in  evi- 
dence the  affidavits  offered  by  stipulation.  The  decision 
of  the  Court  below  therefore  is  correct  and  should  be 
affirmed. 

Dated,  San  Francisco,  California, 
November  7, 1947. 

Respectfully  submitted, 

Frank  J.  Hennessy, 

United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney. 

Attorneys  for  Appellee. 
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Appendix 

f Title  of  Court  and  Cause.] 

The  petitioner,  James  Moore  Scott,  confined  in  Al- 
catraz  Penitentiary,  has  filed  a  petition  for  writ  of 
habeas  corpus  herein  and,  after  the  lapse  of  approxi- 
mately nine  years,  attack  is  now  made  upon  the  judg- 
ment and  sentence  imposed  by  the  United  States 
District  Court,  Eastern  District  of  Arkansas,  North- 
ern Division,  for  the  violation  of  Title  18  U.S.C.A., 
Sec.  320.  The  indictment,  framed  in  two  counts, 
charged  Thedora  Hutson  and  petitioner  with  the 
armed  robbery  of  a  post  office,  the  assault  of  the 
Postmaster,  and  the  theft  of  postal  funds. 

A  rule  to  show  cause  issued  based  upon  said  peti- 
tion and  a  return  made  thereto;  traverse  thereafter 
was  filed  by  petitioner  to  the  writ,  an  issue  of  fact 
having  been  created  Hon.  A.  F.  St.  Sure  issued  the 
writ.  Petitioner  was  produced  before  the  Court,  and 
counsel  was  appointed  to  represent  him.  After  partial 
hearing  of  the  matter  by  Judge  St.  Sure  it  was  stipu- 
lated that  this  Court  hear  and  finally  determine  the 
cause. 

The  several  grounds  urged  are:  (1)  Petitioner  was 
sentenced  to  a  term  of  twenty-five  years  imprisonment 
for  armed  post  office  robbery  without  entry  of  a  plea; 
(2)  He  was  deprived  of  his  Constitutional  right  of 
assistance  of  counsel,  as  contemplated  by  the  Supreme 
Court  of  the  United  States  in  JohvMon  v.  Zerhst,  304 
U.S.  458. 
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The  pattern  of  petitioner's  criminal  career  is  re- 
flected in  his  testimony:  his  first  conviction  occurred 
in  1927  for  stealing-  a  calf;  he  ent(?rcd  a  j)lca  of  guilty 
and  served  two  years  in  McAlester,  Oklahoma.  There- 
after, in  1930,  he  was  convicted  of  burglary,  after 
entering  a  plea  of  guilty,  and  served  a  seven  year 
sentence  in  an  Oklahoma  Penitentiary.  He  was  rep- 
resented by  counsel  at  the  time  of  trial.  During  his 
term  in  the  penitentiary  he  escaped,  but  after  a  period 
of  eight  months  he  was  apprehended  and  finished  his 
term. 

In  1934  he  was  convicted  in  Missouri  for  carrying 
concealed  weapons.  During  the  course  of  the  trial, 
and  while  represented  by  counsel,  he  changed  his  plea 
to  guilty.    He  served  two  years  on  this  latter  charge. 

The  next  encounter  with  the  law  was  his  arrest  at 
Newport,  Arkansas,  on  the  4th  day  of  July,  1937, 
which  resulted  in  the  judgment  and  sentence  now 
under  attack. 

Petitioner's  first  contention  that  he  was  sentenced 
without  the  entry  of  a  plea  is  not  substantiated  by  the 
record,  and  the  evidence  which  he  oif  ered  is  not  worthy 
of  belief.  This  Court  in  weighing  the  testimony,  has 
the  right  to  consider  the  petitioner's  ripe  experience 
in  criminal  matters,  together  with  his  credibility  as  a 
witness.  Alexander  v.  Johiiston,  9  Cir.,  137  F.  (2d) 
712,  713;  O'Keith  v.  Johnston,  9  Cir.,  129  F.  (2d)  889, 
891. 

It  is  to  be  noted  that  the  judgment,  sentence  and 
warrant  of  commitment  (Respondent's  Exhibit  B) 
states  in  pertinent  part: 
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u*  *  *  ^^^  comes  the  defendant  to  the  bar  of 
the  court  in  the  custody  of  the  Marshal  and  being 
advised  concerning  the  nature  of  the  indictment 
against  liim  herein  and  being  demanded  how  he 
will  acquit  hunself  thereof  saith  that  he  camiot 
deny  but  that  he  is  guilty  as  charged  and  puts 
himself  upon  the  mercy  of  the  court." 

Respondent  relies  on  the  written  record  that  the 
petitioner  entered  a  plea  of  guilty,  as  against  the  im- 
supported  allegation  of  the  petitioner,  a  convicted 
felon,  that  no  plea  whatsoever  was  entered.  In  Ben- 
nett V.  Hunter,  10  Cir.,  155  F.  (2d)  223,  225,  it  was 
said: 

"In  the  absence  of  a  showing  of  fraud,  a  judg- 
ment imports  verity  and  its  recitals  may  not  be 
challenged  in  a  collateral  proceeding  by  parol 
testimony.  Thomas  v.  Hunter,  10  Cir.,  153  F. 
(2d)  834." 

To  the  same  effect,  Cochran  v.  Kansas,  316  U.S.  255, 
256;  Riddle  v.  Dyche,  43  S.  Ct.  555,  556;  262  U.S.  333. 

Apart  from  the  foregoing  recitals  in  the  judgment, 
it  appears  from  the  testimony  of  Postal  Inspector 
White,  called  b}^  respondent,  that  petitioner  upon  his 
arrest,  although  declining  to  make  a  written  state- 
ment, never  denied  active  participation  in  the  robbery. 
In  effect,  he  admitted  his  guilt,  and  participation  with 
Hutson,  a  youth  of  the  age  of  twenty-one  with  no 
prior  criminal  record,  who  implicated  petitioner  as 
the  prime  actor  in  the  perpetration  of  the  felony,  as  it 
apijears  in  a  confession  obtained  by  White.  Although 
White  could  not  I'ecall  all  of  the  details  surrounding 
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the  court  proceedings,  ha\ing  pai'ticipated  in  many- 
cases  during  the  intervening  years,  it  is  manifest  that 
his  recollection  was  sufficiently  clear  with  respect  to 
the  entry  of  the  plea  of  guilty  by  petitioner.  Scott's 
testimony  that  both  he  and  Hutson  were  sentenced  by 
the  trial  court  without  entering  a  plea^  is  patently 
incredible,  and  in  direct  conflict  with  the  testimony  of 
Attorney  Wiley  Smith. - 

The  written  record  alluded  to  must,  therefore,  pre- 
vail as  against  tlie  unsupported  testimony  of  peti- 
tioner seeking  to  attack  its  verity,  and  accordingly 
this  Court  finds  that  Scott  did,  on  the  13th  day  of 
December,  1937,  enter  a  plea  of  guilty.^ 

The  second  ground  urged  by  petitioner  that  he  was 
deprived  of  assistance  of  counsel  is  equally  without 
merit.  The  respondent  offered,  and  there  were  re- 
ceived in  evidence,  affidavits  sworn  to  by  the  Hon. 


'Transcript,  pp.  12,  26,  27,  28. 

P.  26 — Q.  When  .you  .stood  before  the  court  on  these  proceed- 
ings you  knew,  you  had  been  informed  what  you  had  been  charged 
with?  A.  Yes,  sir.  Q.  You  knew  why  you  were  there?  A.  Yes, 
sir.  Q.  Did  the  court  or  the  clerk  a«k  you  how  you  wanted  to 
j)lead?  A.  No.  sir.  Q.  He  just  sentenced  youf  A.  That  is 
correct. 

P.  27 — Q.  You  mean  a  lawyer  was  in  the  court  with  his  client, 
^Ir.  Hutson,  and  he  asked  for  probation  for  his  client  without  ever 
having- his  client  enter  a  plea?  A.  That  is  correct.  Q.  And  that 
was  the  fij'st  time  Hutson  had  been  before  the  judge,  as  you  had 
been  before  the  judge?  A.  That  was  the  first  time  I  had  ever 
been  before  the  judge.  If  I  had  been  before  the  judge,  I  didn't 
knoAV  nnything  about  it.  Q.  Nobody  asked  you  how  you  wanted 
1o  plead?     A.    That  is  correct. 

-Transcript,  p.  46.  It  should  be  noted  that  Wiley  Smith,  coun- 
sel for  co-defendant  Hutson,  who  also  pled  guilty  in  the  postal 
robbeiy  case,  had  previously  served  as  an  attorney  for  Scott  dur- 
ing one  of  petilioner's  earlier  criminal  trials. 

^Respondent 's  Exhibits  A  and  B,  representing  the  docket  entries 
and  judgment  and  commitment. 


Thomas  C.  Trimble,  Jr.,  who  presided  at  the  time  the 
petitioner  appeared  in  court  for  trial,  as  well  as  an 
affidavit  of  Charles  S.  Harley,  secretary  and  court 
reporter  for  the  Judge.  Both  Judge  Trimble  and  the 
court  reporter,  although  admitting  no  personal  recol- 
lection of  the  particular  arraignment,  plea  and  sen- 
tence of  the  petitioner  Scott,  alleged  that  it  was  the 
invariable  custom  of  the  Court  to  ask  each  defendant 
at  the  outset  of  a  case  if  he  had  a  lawyer.  If  he  had 
not,  the  Court  then  asked  him  if  he  desired  to  have  the 
Court  appoint  a  lawyer  for  him.  Furthermore,  and  as 
an  additional  safeguard  for  a  defendant,  the  Court 
invariably  appointed  a  lawyer  to  advise  defendant, 
whether  he  requested  such  appointment  or  not,  in  all 
cases  in  which  a  defendant  appeared  doubtful  as  to 
his  rights  or  his  understanding  of  court  procedure. 
On  arraignment  day  it  was,  and  is  the  custom  of  the 
Court  to  have  lawyers  available  to  assist  in  defending 
the  impecunious  and  poorly  educated  defendant  or  to 
explain  Constitutional  rights  to  him.  Thus  it  would 
appear  from  the  assertions  made  in  these  affidavits 
that  petitioner  was  given  the  opportunity  of  having 
counsel  represent  him. 

The  determination  of  whether  there  has  been  an  in- 
telligent waiver  of  the  riglit  to  coimsel  must  depend, 
in  each  case  upon  tlie  particular  facts  and  circum- 
stances suri'ounding  the  case,  including  the  back- 
ground, experience  and  conduct  of  the  accused,  and 
on  this  hearing  petitioner  has  the  burden  of  sustain- 
ing his  allegations  hy  a  preponderance  of  the  evidence. 
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At  the  time  of  tlie  instant  judt^nieiit  and  sentence  it 
ap])ears  that  no  ])r(> vision  was  made  for  official  Court 
reporters,  and  tliat  a  formal  transcri])t  of  tlie  proceed- 
ings is  not  available.  Under  the  circumstances  the 
customary  procednre  invoked  by  the  trial  judge,  and 
confirmed  by  the  Court  i'f>])(n'ter,  must  be  given  due 
consideration  in  weighing  the  evidence  in  the  light  of 
all  of  the  siiri'ounding  circumstances  in  determining 
whether  or  not  ]ietitioner  has  discharged  the  burden 
of  proof  that  Ik^  did  not  com])etently  and  intelligentlv' 
waive  his  Constitutional  riglit  of  assistance  of  coun- 
sel/ 

In  the  well  considered  case  of  Dorsey  v.  Gill  (CCA 
D.C.)  148  F.  (2d)  857.  874,  the  Court  used  this  appro- 
priate language : 

''The  dangerous  possibilities  of  a  tooliberal  use 
of  tlie  writ  for  revi(nv  pur])oses  are  eniphasized 
by  the  fact  that — unlike  most  of  the  state  Courts 
— no  provision  is  made  foi'  official  (V)urt  r-eporters 
in  federal  trial  Com-ts  and  few  transcripts  are 
available.  Tf  the  ])resum])tion  of  regularity  of 
proceedings  were  ])ernutted  to  be  lightly  upset  by 
irresponsible  allegations,  the  judges  to  whom  pe- 
titions for  w'rits  of  habeas  cor])us  are  |)resented, 
would  be  forced  to  look  l)ack  of  and  beyond  rec- 
ords, into  unreported  proceedings,  conducted  by 
other  judges,  with  witnesses,  lawyers  and  other 

^Harpin  v.  Johnston,  9  Cir.,  109  F.   (2d)  434,  435; 
Pranzfou  v.  Johnston,  9  Cir.,  Ill  F.  (2d)  817,  819; 
Ijewis  V.  Johnston,  9  Cir.,  112  F.  (2d)  451 ; 
Cooke  V.  Swopc,  9  Cir.,  28  F.  Supp.  492,  493;  affinned  9  Cir., 

109  F.  (2d)  955; 
l)e  Jordan  v.  llunter,  10  Cir.,  145  F.  (2d)  287,  288; 
Towne  v.  Hudspeth,  10  Cir.,  108  F.  (2d)  676,  677; 
Moore  v.  lliidspetli,  10  Cir.,  110  F.  (2d)  386,  388. 
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Court  officers  long  since  dead  or  scattered.  The 
problem  wonld  be  intensified,  also,  by  the  fact 
that  a  large  ])ercentag'e  of  commitments  are  based 
n])on  plean  of  guilty.  A  ])remium  would  he  placed 
upon  deception  if  an  accused  person  could  plead 
guilty;  wait  until  the  case  had  liecome  'cold'  and 
then,  by  challenging  jurisdiction  or  alleging  de- 
privation of  constitutional  rights,  secure  a  reopen- 
ing and  new  trial  of  his  case.  Tf  greater  safe- 
guai'ds  are  needed  in  original  ])roc(HMlings,  they 
should  be  provided.  But  it  will  not  solve  any 
]:)roblem,  which  may  exist  there,  to  ])ermit  large- 
scale  use  of  this  extraordinary  wi'it  for  review 
purposes.  Instead,  it  would  cause  confusion  woi*se 
confounded.  It  would  l)e  fantastic,  so  to  interpret 
the  Supreme  Court's  decisions  as  to  ])ermit  and 
invite  such  a  wholesale  retrial  of  thousands  of 
cases  which  have  been  regularly  dis])osed  of  dur- 
ing the  normal  course  of  trial  (-ourt  i)roceedings. 
Obviously  the  Supreme  Court  intended  no  such 
result. ' ' 

It  is  recognized  that  under  appropriate  circum- 
stances the  C'Onstitution  requires  that  counsel  be  ten- 
dered; it  does  not  require  that  under  all  circumstances 
counsel  be  forced  u])on  a  defendant.  Carter  r.  People 
of  Illinois,  Supreme  Court  of  the  United  States,  de- 
cided December  9,  I9-I(),  ......U.S ,  No.  36 ,  Octo- 
ber Term,  1946;  91  U.S.  L.  Ed.  Advance  Opinion, 
p.  157. 

It  appears,  therefore,  from  the  evidence,  and  the 
Court  finds,  based  \\\)(m  the  affidavits  of  the  trial 
judge  and  the  Court  reporter,  that  an  oflVr  of  counsel 
was  made  to  petitioner  when  he  apj^eared  in  the  pro- 
ceedings, and  that  such  offer  was  not  accepted. 
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The  question  CoUows  whether  the  petitioner  made 
an  intelligent  waiver  of  his  right  to  he  so  represented 
by  counsel  when  he  entered  his  plea  of  guilty  and 
held  himself  ready  for  sentence.  Wctlkcr  v.  Johnston, 
312  U.S.  275.  As  it  appeal's  from  the  record,  Scott 
was  no  tyro  in  the  field  of  crime,  and  it  was  not  his 
first  experience  before  the  Courts  in  Arkansas  and 
Missouri.  He  was  not  unfamiliar  with  Court  pro- 
cedure, and  not  unacquainted  with  his  fundamental 
Constitutional  rights.  This  case,  then,  is  not  one 
wherein  an  intelligent  waiver  of  counsel  is  a  tenuous 
inference  from  the  mere  fact  of  a  j)lea  of  guilty. 
Carter  v.  Illinois,  supra. 

A  fair  reading  and  analysis  of  the  record  in  the 
light  of  the  affidavits  of  tlie  trial  judge,  Court  re- 
porter and  testimony  of  Inspector  White,  reflect  that 
petitioner  exercised  an  intelligent  waiver  of  his  right 
to  counsel  at  the  time  he  entered  his  plea. 

In  O'Kfith  V.  Jolniston,  supra,  the  Court  said  in 
part  (p.  891)  : 

''Appellant  has  l">een  convicted  of  other  felonies 
and  his  credibility  is  thus  im])eached  and  his 
testinKmy  should  be  i-ejected  unless,  notwith- 
standing the  base  character  of  the  witness,  the 
Court  finds  him  entitled  to  belief.  'I'he  acce]')tance 
of  contrary  evidence  from  credible  witnesses  ai^- 
pearing  l)erore  that  Court  is  bindiiig  upon  us. 
Federal  Rules  of  Civil  Procedure,  rules  52 (a), 
81(a)  (2),  28  U.S.C.A.  following  section  723c; 
Kelly  V.  Johnston,  9  (^r.,  128  F.  2d  793,  decided 
by  this  Court  June  8,  1942." 


IZ 

Therefore,  This  Court  Ftxds:  1.  That  petitioner 
did,  on  the  13th  day  of  December,  1937,  freely  and 
voluntarily,  enter  a  plea  of  guilty  to  the  charges  get 
forth  in  the  indictment;  2.  That  ]ietitioner  was  not 
denied  his  right  to  counsel,  but  intelligently  and  com- 
petently waived  the  same,  and  was  not  denied  due 
process  of  law. 

The  writ  of  habeas  corpus  heretofore  issued  will  be, 
and  the  same  is  hereby  discharged,  and  the  petition 
dismissed. 

Dated,  April  1,  1947. 

George  B.  Harris, 

United  States  District  Judge. 
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In  the  Circuit  Court  of  the  Third  Judicial  Circuit, 
Territory  of  Hawaii 

L.  No.  2316 

Action  in  Assumpsit  with  Garnishment  and 
Attachment  in  Aid 

HILO  FINANCE  AND  THRIFT  COMPANY, 
LIMITED, 

Plaintiff, 

vs. 

GEORGE  B.  CAREY, 

Defendant, 

BANK   OF   HAWAII   and   BISHOP   NATION- 
AL BANK  OF  HAWAII  AT  HONOLULU, 

Garnishees. 

PLAINTIFF'S  AMENDED  DECLARATION 

To  the  Honorable  Ray  J.  O'Brien,  Judge  of  the 
Circuit  Court  of  the  Third  Judicial  Circuit: 

Comes  now  Hilo  Finance  and  Thrift  Company, 
Limited,  a  Hawaiian  corporation,  named  herein  as 
Plaintiff,  and  complaining  against  George  B.  Carey, 
a  resident  of  Honolulu,  City  and  County  of  Hono- 
lulu, Territory  of  Hawaii,  named  herein  as  De- 
fendant, and  for  cause  of  complaint  says: 

First  Cause  of  Action 

Count  1. 
That  heretofore,  to  wit,  on  or  about  the  31st  day 
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of  August,  A.  D.  1937,  the  said  defendant,  for  and 
in  consideration  of  the  sum  of  $2,330.00  to  be 
advanced  by  the  plaintiff  at  its  office  in  Hilo, 
County  and  Island  of  Hawaii,  promised  and  under- 
took to  repay  to  the  plaintiff  at  its  said  office  in 
Hilo,  the  said  sum  of  $2,330.00  in  equal  monthly 
installments  of  $155.32  each  until  the  whole  amount 
of  said  sum  should  be  fully  paid,  except  that  the 
last  installment  was  to  include  any  fractional  por- 
tion of  an  installment  remaining  unpaid;  that  it 
was  understood  and  agreed  by  the  plaintiff  and 
defendant  that  said  monthly  installments  would  be 
due  and  payable  on  the  same  day  in  each  month 
that  the  advance  was  made,  following  the  advance 
by  the  plaintiff;  that  defendant,  in  consideration 
of  said  advance  made,  executed  and  delivered  to 
the  plaintiff  his  promissory  note  dated  August  31st, 
1937,  a  copy  of  which  is  hereto  attached,  marked 
Exhibit  "A"  and  made  a  part  hereof;  that  said 
advance  was  made  by  the  plaintiff  on  September 
1,  1937;  that  notwithstanding  his  several  promises 
and  undertakings  contained  in  said  note,  as  modi- 
fied by  the  oral  contract  of  plaintiff  and  defendant, 
said  defendant  has  not  paid  any  part  of  said  ad- 
vance, excepting  the  sum  of  $2,174.48. 

That  in  accordance  with  the  provisions  of  said 
note,  as  modified  by  the  oral  contract  of  plaintiff 
and  defendant,  the  principal  sum  of  $155.52  became 
due  and  payable  on  the  1st  day  of  December,  1938, 
and  plaintiff  is  entitled  to  the  sum  of  $155.52,  to- 
gether with  interest  thereon  at  the  legal  rate  from 
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and  after  December  1,  1938,  which  said  sum  the 
defendant  has  neglected  and  refused  to  pay  and 
still  neglects  and  refuses  to  pay; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay,  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney, 
10%  of  the  unpaid  amount  of  said  note;  that  said 
note  has  been  placed  in  the  hands  of  an  attorney 
for  collection. 

Count  2. 

That  heretofore,  to  wit,  on  or  about  the  1st  day 
of  December,  1938,  the  defendant  was  and  became 
indebted  to  the  plaintiff  in  the  sum  of  $155.52  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in 
consideration  thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  said  defendant  has 
failed,  neglected  and  refused  and  still  fails,  neglects 
and  refuses  to  pay  the  said  sum  or  any  part  thereof 
to  the  damage  of  the  plaintiff  in  the  said  siun  of 
$155.52. 

Second  Cause  of  Action 

Count  1. 
That  heretofore,  to  wit,  on  or  about  the  28th  day 
of  September,  A.  D.  1937,  the  said  defendant  for 
and  in  consideration  of  the  sum  of  $2,330.00  to  be 
advanced  by  the  plaintiff  at  its  office  in  said  Hilo, 
County  and  Island  of  Hawaii,  agreed,  promised  and 
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undertook  to  repay  to  the  plaintiff,  at  its  office  in 
said  Hilo,  the  said  sum  of  $2,330.00,  in  equal 
monthly  installments  of  $155.32  each  until  the 
whole  amount  of  said  sum  should  be  fully  paid, 
except  that  the  last  installment  was  to  include  any 
fractional  portion  of  an  installment  remaining 
unpaid;  that  it  was  understood  and  agreed  by  the 
plaintiff  and  defendant  that  said  monthly  install- 
ments would  be  due  and  payable  on  the  same  day 
in  each  month  that  the  advance  was  made,  following 
the  advance  by  the  plaintiff;  that  defendant,  in 
consideration  of  said  advance  made,  executed  aud 
delivered  to  the  plaintiff  his  promissory  note  dated 
Sept.  28,  1937,  a  copy  of  which  is  hereto  attached, 
marked  Exhibit  "B"  and  made  a  part  hereof;  that 
said  advance  was  made  by  the  plaintiff  on  October 
1,  1937;  that  notwithstanding  his  several  promises 
and  undertakings  contained  in  said  note,  as  modified 
by  the  oral  contract  of  plaintiff  and  defendant,  said 
defendant  has  not  paid  any  part  of  said  advance, 
excepting  the  sum  of  $2,019.16 ; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of 
said  default  there  became  due  and  payable  to  the 
plaintiff  the  unpaid  balance  of  said  advance,  to  wit, 
$310.84,  together  with  interest  at  the  legal  rate  on 
$155.32  thereof  from  December  1,  1938,  and  on 
$155.52  thereof  from  January  1,  1939,  which  said 
sum  the  defendant  has  neglected  and  refused  to 
pay  and  still  neglects  and  refuses  to  pay ; 
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That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney, 
10%  of  the  unpaid  amount  of  said  note;  that  said 
note  has  been  placed  in  the  hands  of  an  attorney 
for  collection. 

Count  2. 

That  heretofore,  to  wit,  on  or  about  the  1st  day 
of  December,  1938,  the  defendant  was  and  became 
indebted  to  the  plaintiff  in  the  sum  of  $310.84  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in 
consideration  thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  said  defendant  has 
failed,  neglected  and  refused  and  still  fails,  neglects 
and  refuses  to  pay  the  said  sum  or  any  part  thereof 
to  the  damage  of  the  plaintiff  in  the  said  sum  of 
$310.84. 

Third  Cause  of  Action 

Count  1. 
That  heretofore,  to  wit,  on  or  about  the  29th  day 
of  October,  A.  D.  1937,  the  said  defendant,  for  and 
in  consideration  of  the  sum  of  $2,330.00  to  be  ad- 
vanced by  the  plaintiff  at  its  office  in  said  Hilo, 
County  and  Island  of  Hawaii,  agreed,  promised  and 
undertook  to  repay  to  the  plaintiff,  at  its  office  in 
said  Hilo,  the  said  sum  of  $2,330.00  in  equal  monthly 
installments  of  $155.32  each  imtil  the  whole  amount 
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of  said  sum  should  be  fully  paid,  except  that  the 
last  installment  was  to  include  any  fractional  por- 
tion of  an  installment  remaining  unpaid;  that  it 
was  understood  and  agreed  by  the  plaintiff  and 
defendant  that  said  monthly  installments  would 
be  due  and  payable  on  the  same  day  in  each  month 
that  the  advance  was  made,  following  the  advance 
by  the  plaintiff;  that  defendant,  in  consideration  of 
said  advance  made,  executed  and  delivered  to  the 
plaintiff  his  promissory  note  dated  the  29th  day 
of  October,  A.  D.  1937,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  *'C"  and  made  a  part 
hereof;  that  said  advance  was  made  by  the  plaintiff 
on  Nov.  2,  1937;  that  notwithstanding  his  several 
promises  and  undertakings  contained  in  said  note, 
as  modified  by  the  oral  contract  of  plaintiff  and 
defendant,  said  defendant  has  not  paid  an}^  part 
of  said  advance,  excepting  the  sum  of  $1,863.84; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of 
said  default  there  became  due  and  payable  to  the 
plaintiff  the  unjjaid  balance  of  said  advance,  to  wit, 
$466.16,  together  with  interest  at  the  legal  rate  on 
$155.32  thereof  from  December  2,  1938,  on  $155.32 
thereof  from  January  2,  1939,  and  on  $155.52 
thereof  from  February  2,  1939,  which  said  sum  the 
defendant  has  neglected  and  refused  to  pay  and 
still  neglects  and  refuses  to  pay; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
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said  note  is  placed  in  the  hands  of  an  attorney, 
10%  of  the  unpaid  amount  of  said  note;  that  said 
note  has  been  placed  in  the  hands  of  an  attorney 
for  collection. 

Count  2. 
That  heretofore,  to  wit,  on  or  about  the  2nd 
day  of  December,  1938,  the  defendant  was  and 
became  indebted  to  the  plaintiff  in  the  sum  of 
$466.16  for  money  theretofore  had  and  received  hy 
the  defendant  from  the  plaintiff,  and  being  so  in- 
debted, in  consideration  thereof,  the  defendant 
undertook  and  faithfully  promised  to  pay  said 
plaintiff  the  last  mentioned  sum  of  money  when  he 
should  be  thereto  requested;  that  although  repeated 
demand  has  been  made  on  defendant  for  said  sum 
said  defendant  has  failed,  neglected  and  refused 
and  still  fails,  neglects  and  refuses  to  pay  the  said 
sum  or  any  part  thereof  to  the  damage  oi'  the 
plaintiff  in  the  said  sum  of  $466.16. 

Fourth  Cause  of  Action 

Count  1. 
That  heretofore,  to  wit,  on  or  about  the  17th  day 
of  November,  A.  D.  1937,  the  said  defendant,  for 
and  in  consideration  of  the  sum  of  $2,330.00  to  be 
advanced  by  the  plaintiff  at  its  ofi&ce  in  Hilo,  County 
and  Island  of  Hawaii,  agreed,  promised  and  under- 
took to  repay  to  the  plaintiff,  at  its  office  in  said 
Hilo,  the  said  sum  of  $2,330.00  in  equal  monthly 
installments  of  $155.32  each  until  the  whole  amount 
of  said  sum  should  bo  fully  paid,  except  that  the 
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last  installment  was  to  include  any  fractional  por- 
tion of  an  installment  remaining  un])aid;  that  it 
was  understood  and  agreed  by  the  plaintiff  and 
defendant  that  said  monthly  installments  would 
be  due  and  payable  on  the  same  day  in  each  month 
that  the  advance  was  made,  following  the  advance 
by  the  plaintiff;  that  defendant,  in  consideration 
of  said  advance  made,  executed  and  delivered  to 
the  plaintiff  his  promissory  note  dated  the  17th  day 
of  Nov.,  1937,  a  copy  of  which  is  hereto  attached, 
marked  Exhibit  "D"  and  made  a  part  hereof; 
that  said  advance  was  made  by  the  plaintiff  on  Nov. 
18,  1937;  that  notwithstanding  his  several  promises 
and  undertakings  contained  in  said  note,  as  modi- 
fied by  the  oral  contract  of  plaintiff  and  defendant, 
said  defendant  has  not  paid  any  part  of  said  ad- 
vance, excepting  the  sum  of  $1,708.52 ; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  undertaking,  contained  in  said  note,  as  modi- 
fied by  said  oral  contract,  and  by  reason  of  said 
default  there  became  due  and  payable  to  the  plain- 
tiff the  unpaid  balance  of  said  advance,  to  wit, 
$621.48,  together  with  interest  at  the  legal  rate  on 
$155.32  thereof  from  Nov.  18,  1938,  on  $155.32 
thereof  from  Dec.  18,  1938,  on  $155.32  thereof  from 
Jan.  18, 1940,  and  on  $155.52  thereof  from  February 
19, 1940,  which  said  sum  the  defendant  has  neglected 
and  refused  to  pay  and  still  neglects  and  refuses 
to  pay; 

That  the  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney, 
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10%  of  the  unpaid  amount  of  said  note;  that  said 
note  has  been  placed  in  the  hands  of  an  attorney 
for  collection. 

Count  2. 
That  heretofore,  to  wit,  on  or  about  the  18th  day 
of  Nov.,  1938,  the  defendant  was  and  became  in- 
debted to  the  plaintiff  in  the  sum  of  $621.48  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in 
consideration  thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  said  defendant 
has  failed,  neglected  and  refused  and  still  fails, 
neglects  and  refuses  to  pay  the  said  sum  or  any 
part  thereof  to  the  damage  of  the  i:>laintiff  in  the 
said  sum  of  $621.48. 

Fifth  Cause  of  Action 

Count  1. 
That  heretofore,  to  wit,  on  or  about  the  30th  day 
of  November,  A.  D.  1937,  the  said  defendant,  for 
and  in  consideration  of  the  sum  of  $2,330.00  to  be 
advanced  by  the  plaintiff  at  its  office  in  Hilo,  County 
and  Island  of  Hawaii,  agreed,  promised  and  under- 
took to  repay  to  the  plaintiff,  at  its  office  in  said 
Hilo,  the  said  sum  of  $2,330.00  in  equal  monthly 
installments  of  $155.32  each  until  the  whole  amount 
of  said  sum  should  be  fully  i3aid,  except  that  the 
last  installment  was  to  in.clude  any  fractional  por- 
tion of  an  installment  remaining  unpaid;  that  it 
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was  understood  and  agreed  by  the  i>laintiff  and 
defendant  that  said  monthly  installments  would  be 
due  and  payable  on  the  same  day  in  each  month 
that  the  advance  was  made,  following  the  advance 
by  the  plaintiff ;  that  defendant,  in  consideration  of 
said  advance  made,  executed  and  delivered  to  the 
plaintiff  his  promissory  note  dated  Nov.  30th,  1937, 
a  copy  of  which  is  hereto  attached,  marked  Exhibit 
"E"  and  made  a  part  hereof;  that  said  advance 
was  made  by  the  plaintiff  on  Dec.  2nd,  1937;  that 
notwithstanding  his  several  promises  and  undertak- 
ings contained  in  said  note,  as  modified  by  the  oral 
contract  of  plaintiff  and  defendant,  said  defendant 
has  not  paid  any  part  of  said  advance,  excepting 
the  sum  of  $1,708.52; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of 
said  default  there  became  due  and  payable  to  the 
plaintiff  the  unpaid  balance  of  said  advance,  to  wit, 
$621.48,  together  with  interest  at  the  legal  rate  on 
$155.32  thereof  from  Dec.  2nd,  1938,  on  $155.32 
thereof  from  Jan.  2,  1939,  on  $155.32  thereof  from 
Feb.  2nd,  1939  and  on  $155.52  thereof  from  March 
2nd,  1939,  which  said  sum  the  defendant  has  neg- 
lected and  refused  to  pay  and  still  neglects  and 
refuses  to  pay; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney, 
10%  of  the  unpaid  amount  of  said  note;  that  said 
has  been  placed  in  the  hands  of  an  attorney  for 
collection. 
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Count  2. 
That  heretofore,  towit,  on  or  about  the  2nd  day  of 
Bee,  1938,  the  said  defendant  was  and  became  in- 
debted to  the  plaintiff  in  the  sum  of  $621.48  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in  con- 
sideration thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  said  defendant  has 
failed,  neglected  and  refused  and  still  fails,  neg- 
lects and  refuses  to  pay  the  said  sum  or  any  part 
thereof  to  the  damage  of  the  plaintiff  in  the  said  sum 
of  $621.48. 

Sixth  Cause  of  Action 

Count  1. 
That  heretofore,  towit,  on  or  about  the  31st  d|ay 
of  December,  A.  D.  1937,  the  said  defendant,  for  and 
in  consideration  of  the  sum  of  $2,330.00  to  be  ad- 
vanced by  the  plaintiff  at  its  office  in  Hilo,  County 
and  Island  of  Hawaii,  agreed,  promised  and  under- 
took to  repay  to  the  plaintiff,  at  its  office  in  said 
Hilo,  the  s(aid  sum  of  $2,330.00  in  equal  monthly  in- 
stallments of  $155.32  each  until  the  whole  amount 
of  said  sum  should  be  fully  paid,  except  that  the  last 
installment  was  to  include  any  fractional  portion  of 
an  installment  remaining  un))aid ;  that  it  was  undei'- 
stood  and  agreed  by  the  plaintiff  and  defendant  that 
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said  monthly  installments  would  be  due  and  payable 
on  the  same  day  in  each  month  that  the  advance 
was  made,  following  the  advance  by  the  plaintiff; 
that  defendant,  in  considei^'ation  of  said  advance 
made,  executed  and  delivered  to  the  plaintiff  his 
promissory  note  dated  December  31st,  1937,  a  copy 
of  which  is  hereto  attached,  marked  Exhibit  "F" 
and  made  a  part  hereof ;  that  said  advance  was  made 
by  the  plaintiff  on  January  4th,  1938 ;  that  notwith- 
standing his  several  promises  and  undertakings  con- 
tained in  said  note,  modified  by  the  oral  contract  of 
plaintiff  and  defendant,  said  defendant  has  not  paid 
any  part  of  said  advance,  excepting  the  sum  of 
$1,553.20; 

Thiat  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of  said 
default  there  became  due  and  payable  to  the  plain- 
tiff the  unpaid  balance  of  ^aid  advance,  towit, 
$776.80,  together  with  interest  at  the  legal  rate  on 
$155.32  thereof,  from  Dec.  4,  1938,  on  $155.32  thereof 
from  Jan.  4,  1939,  on  $155.32  thereof  from  Feb.  4, 
1939,  on  $155.32  thereof  from  March  4,  1939,  and 
on  $155.52  from  April  4,  1939,  which  said  sum  the 
defendant  has  neglected  and  refused  to  pay  and 
still  neglects  and  refuses  to  pay ; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney,  10% 
of  the  unpaid  amount  of  said  note ;  that  said  note  has 
been  placed  in  the  hands  of  an  attorney  for  collec- 
tion. 
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Count  2. 
That  heretofore,  towit,  on  the  4th  day  of  Dec, 
1938,  the  said  defendant  was  and  became  indebted 
to  the  plaintiff  herein  in  the  sum  of  $776.80  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in 
consideration  thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  defendant  has 
failed,  neglected  and  refused  and  still  fails,  neg- 
lects and  refuses  to  pay  the  s'aid  sum  or  any  part 
thereof  to  the  damage  of  the  plaintiff  in  the  said 
sum  of  $776.80. 

Seventh  Cause  of  Action 

Count  1. 
That  heretofore,  towit,  on  or  about  the  31st  day 
of  January,  A.  D.  1938,  the  said  defendant,  for  and 
in  consideration  of  the  sum  of  $2,330.00  to  be  ad- 
vanced by  the  plaintiff  at  its  office  in  Hilo,  County 
'and  Island  of  Hawaii,  agreed,  promised  and  under- 
took to  repay  to  the  plaintiff,  at  its  office  in  said 
Hilo,  the  said  sum  of  $2,330.00  in  equal  monthly 
installments  of  $155.32  each  until  the  whole  amount 
of  said  sum  should  be  fully  paid,  except  that  the 
last  installment  was  to  include  any  fractional  por- 
tion of  an  installment  rem;aining  unpaid ;  that  it  was 
understood  and  agreed  by  the  plaintiff  and  defend- 
ant that  said  monthly  installments  would  be  due  and 
payable  on  the  same  day  in  each  month  that  the  ad- 


Hilo  Finance  &  Thrift  Co.,  Ltd.  15 

vance  was  rrtade,  following  the  advance  by  the  plain- 
tiff ;  that  defendant,  in  consideration  of  said  advance 
made,  executed  and  delivered  to  the  plaintiff  his 
I)romissory  note  dated  January  31,  1938,  a  copy  of 
which  is  hereto  attached,  made  a  part  hereof  'and 
marked  Exhibit  "G";  that  said  advance  was  made 
by  the  plaintiff  on  February  2,  1938;  that  notwith- 
standing his  several  promises  and  undertakings  con- 
tained in  said  note,  modified  by  the  oral  contract  of 
plaintiff  and  defendant,  said  defendant  has  not  paid 
any  part  of  said  advance,  excepting  the  sum  of 
$1,397.88; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of  said 
default  there  became  due  and  payable  to  the  plaintiff' 
the  unpaid  balance  of  said  advance,  towit,  $932.12, 
together  with  interest  'at  the  legal  rate  on  $155.32 
thereof  from  Dec.  2nd,  1938,  on  $155.32  thereof  from 
Jan.  2nd,  1939,  on  $155.32  thereof  from  Feb.  2nd, 
1939,  on  $155.32  thereof  from  March  2nd,  1939,  on 
$155.32  thereof  from  April  2nd,  1939,  and  on  $155.52 
thereof  from  May  2nd,  1939,  which  said  sum  the  de- 
fendant has  neglected  and  refused  to  pay  and  still 
neglects  and  refuses  to  pay; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney,  10% 
of  the  unpaid  amount  of  said  note;  that  said  note 
has  been  placed  in  the  hands  of  an  attorney  foi* 
collection. 
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Count  2. 
That  heretofore,  towit,  on  the  2nd  day  of  Dec, 
1938,  the  said  defendant  was  and  became  indebted 
to  the  plaintiff  in  the  sum  of  $932.12  for  money 
theretofore  had  and  received  by  the  defendant  from 
the  plaintiff,  and  being  so  indebted,  in  consideration 
thereof,  the  defendant  undertook  and  faithfully 
promised  to  pay  said  plaintiff  the  last  mentioned 
sum  of  money  when  he  should  be  thereto  requested ; 
tbat  although  repeated  demand  has  been  made  on 
defendant  for  said  sum  said  defendant  has  failed, 
neglected  and  refused  and  still  fails,  neglects  and 
refuses  to  pay  the  said  sum  or  any  part  thereof  to 
the  damage  of  the  plaintiff  in  the  said  sum  of 
$932.12. 

Eighth  Cause  of  Action 
Count  1. 
That  heretofore,  towit,  on  or  about  the  28th  day 
of  February,  1938,  the  said  defendant,  for  and  in 
consideration  of  the  sum  of  $2,330.00  to  be  advanced 
by  the  plaintiff  at  its  office  in  Hilo,  County  and 
Island  of  Hawaii,  agreed,  promised  and  undertook 
to  repay  to  the  plaintiff,  at  its  office  in  said  Hilo, 
the  afaid  sum  of  $2,330.00  in  equal  monthly  install- 
ments of  $155.32  each  until  the  whole  amount  of  said 
sum  should  be  fully  paid,  except  that  the  last  in- 
stallment was  to  include  any  fractional  portion  of 
an  installment  remaining  unpaid ;  that  it  was  under- 
stood and  agreed  by  the  plaintiff  and  defendant  that 
said  monthly  installments  would  be  due  and  payable 
on  the  same  day  in  each  month  that  the  advance  was 
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made,  following  the  advance  by  the  plaintiff;  that 
defendant,  in  consideration  of  said  advance  made, 
executed  and  delivered  to  the  plaintiff  his  promis- 
sory note  dated  February  28,  1938,  a  copy  of  which 
is  hereto  attached,  made  a  part  hereof  and  marked 
Exhibit  "H";  that  said  advance  was  made  by  the 
l)laintiff  on  March  8,  1938;  that  notwithstanding  his 
several  promises  and  undertakings  contained  in  said 
note,  modified  by  the  oral  contract  of  plaintiff  and 
defendant,  said  defendant  has  not  paid  any  part  of 
said  advance,  excepting  the  sum  of  $1,242.56; 

That  the  defendant  has  defaulted  in  the  payment 
of  his  said  undertaking,  contained  in  said  note,  as 
modified  by  said  oral  contract,  and  by  reason  of  said 
default  there  became  due  and  payable  to  the  plaintiff 
the  unpaid  balance  of  said  advance,  towit,  $1,087.44, 
together  with  interest  at  the  legal  rate  on  $155.32 
thereof  from  December  8,  1938,  on  $155.32  thereof 
from  January  8,  1939,  on  $155.32  thereof  from  Feb- 
ruary 8,  1939,  on  $155.32  thereof  from  March  8, 
1939,  on  $155.32  thereof  from  April  8,  1939,  on 
$155.32  thereof  from  May  8,  1939,  and  on  $155.52 
thereof  from  June  8,  1939,  which  said  sum  the  de- 
fendant has  neglected  and  refused  to  pay  and  still 
neglects  and  refuses  to  pay; 

That  said  defendant,  by  his  said  note,  further 
agreed  to  pay  as  and  for  an  attorney's  fee  if  the 
said  note  is  placed  in  the  hands  of  an  attorney,  10% 
of  the  unpaid  'amount  of  said  note;  that  said  note 
has  been  placed  in  the  hands  of  an  attorney  for  col- 
lection. 
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Count  2. 
That  heretofore,  towit,  on  the  8th  day  of  Decem- 
ber, 1938,  the  said  defendant  was  and  became  in- 
debted to  the  plaintiff  in  the  sum  of  $1,087.44  for 
money  theretofore  had  and  received  by  the  defend- 
ant from  the  plaintiff,  and  being  so  indebted,  in  con- 
sideration thereof,  the  defendant  undertook  and 
faithfully  promised  to  pay  said  plaintiff  the  last 
mentioned  sum  of  money  when  he  should  be  thereto 
requested;  that  although  repeated  demand  has  been 
made  on  defendant  for  said  sum  said  defendant  has 
failed,  neglected  and  refused  and  still  fails,  neg- 
lects and  refuses  to  pay  the  said  sum  or  any  part 
thereof  to  the  damage  of  the  plaintiff  in  the  said 
sum  of  $1,087.44. 

All  to  the  damage  of  the  i)laintiff  in  the  sum  of 
$4,971.84 

That  Bank  of  Hawaii  and  Bishoi3  National  Bank 
of  Hawaii  at  Honolulu  are  debtors  of  the  defendant. 

Wherefore  plaintiff  brings  this  action  and  prays 
that  said  defendant  be  summoned  to  appear  and  an- 
swer this  declaration  according  to  law;  that  it  may 
have  judgment  against  said  defendant  on  Causes  of 
Action  I  to  VIII  inclusive  in  the  principal  sum  of 
$4,971.84,  together  with  interest  on  the  several 
amounts  from  the  dates  as  hereinabove  set  forth, 
and  an  attorney's  fee  equal  to  10%  of  the  amount  of 
such  principal  and  interest,  together  with  its  costs; 
and  that  certified  copies  hereof  be  left  with  Bank 
of  Hawaii  and  Bishop  National  Bank  of  Hawaii  at 
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Honolulu,  Garnishees,  and  that  they  be  instructed 
to  withhold  all  moneys  due  to  the  defendant,  and 
that  a  writ  of  attachment  shall  issue  out  of  this 
Court  and  under  the  seal  thereof  against  said  de- 
fendant and  be  levied  against  such  property  as  he 
may  have  subject  to  execution,  and  that  the  defend- 
ant answ^er  such  judgment  as  the  plaintiff  may  have 
and  recover  herein. 

HILO  FINANCE  AND  THRIFT 
COMPANY,  LIMITED, 

By  CARLSMITH  &  CARLSMITH, 
Its  Attorneys. 

Third  Judicial  Circuit, 
County  of  Hawaii, 
Territory  of  Hawaii — ss. 

W.  H.  Hill,  being  first  duly  sworn,  says  upon 
his  oath  that  he  is  the  manager  and  Treasurer  of 
Hilo  Finance  and  Thrift  Co.,  Ltd.,  plaintiff  above 
named,  and  that  he  makes  this  verification  on  be- 
half of  the  plaintiff ;  that  he  has  read  the  foregoing 
declaration,  knows  the  contents  thereof  and  that  the 
same  is  true. 

/s/  W.  H.  HILL. 
Subscribed  and  sw^orn  to  before  me  this  22nd  day 
of  June,  1943. 

[Seal]         /s/  FLORENCE  SOUZA, 
Notary  Public,  Third  Judicial  Circuit,  Territory  of 
Hawaii. 

My  Commission  expires  June  1,  1947. 
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EXHIBIT  "A" 
Collateral  Note.     No.  796.     $2,330.00 
Aug.  31, 1937 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  30th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
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sale  shall  be  applied  first  to  the  payment  of  expenses 
of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  emx)loyed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive,  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
®hem. 

/s/  GlEO.  B.  CAREY, 
Maker. 
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EXHIBIT  A-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  796 

Date  of  Note,   8/31/37.     Date  of  Loan,   9/1/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  receved  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes 

due  to  H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

10/1/37 $155.32 

11/2/37 155.32 

12/3/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/5/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

2,174.48 

Unpaid  Balance  of  total  loan  or  face 

of   note 155.52 


$2,330.00 
Rebate  of  interest  paid  to  Defendant ===== 
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EXHIBIT  ''B" 

CoUateral  Note.     No.  871.     $2,330.00 
Oct.  1,  1937.     Sept.  28,  1937 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  28th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreemnet  of  said  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
sale  shall  be  applied  first  to  the  payment  of  expenses 
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of  making  such  sale,  including  a  reasonable  attoniey 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 

Maker.  • 
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EXHIBIT  B-1 
HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  871 
Date  of  Note,  9/28/37.     Date  of  Loan,  10/1/37 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T  Co.,  Ldt 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

11/2/37 $155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 19.36 

2/2/38 135.96 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

2,019.16 

Unpaid  Balance  of  total  loan  or  face 

of  note 310.84 

$2,330.00 

Eebate  of  interest  paid  to  Defendant =^=== 
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EXHIBIT  '^C" 
Collateral  Note.     No.  961.     $2,330.00 
Nov.  2,  1937.     October  29,  1937 

For  value  I'eceived,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  29th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  impaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
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sale  shall  be  applied  first  to  the  payment  of  expenses 
of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  ^his  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  C-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  961 

Date  of  Note,  10/29/37.     Date  of  Loan,  11/2/37 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

12/2/37 $155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 19.36 

3/8/38 135.96 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,863.84 

Unpaid  balance  of  total  loan  or  face  of  note  1,466.16 


2,330.00 
Rebate  of  interest  paid  to  Defendant =^=== 
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EXHIBIT  D 
Collateral  Note.     No.  1006.     $2,330.00 
Nov.  18,  1937.     Nov.  17,  1937 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  17th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  conditional  sales  agreement. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
sale  shall  be  applied  first  to  the  payment  of  expenses 
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of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  D-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 
Note  No.  1006 
Date  of  Note,  11/17/37.     Date  of  Loan,  11/18/37 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 2,000.00 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

1/4/38 $155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

4/6/38 19.36 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,708.52 

Unpaid  Balance  of  total  loan  or  face 

of  note 621.48 

$2,330.00 

Rebate  of  interest  paid  to  Defendant ==== 
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EXHIBIT  "E" 
Collateral  Note.     No.  1043.     $2,330.00 
Dec.  2,  1937.     November  30,  1937 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  30th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 


mio  Finance  d  Th  rift  Co.,  Ltd.  33 

sale  shall  be  applied  first  to  the  payment  of  expenses 
of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  E-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  1043 

Date  of  Note,  11/30/37.     Date  of  Loan,  12/2/37 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

1/4/38 $155.12 

1/4/38 20 

2/2/38 77.66 

3/8/38 232.78 

4/6/38 155.32 

5/4/38 19.36 

5/4/38 135.96 

7/14/38 19.36 

7/14/38 135.96 

8/27/38 155.52 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,708.52 

Unpaid  Balance  of  total  loan  or  face 

of   note 621.38 


$2,330.00 
Rebate  of  interest  paid  to  Defendant ^=^= 
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EXHIBIT  ''F" 
Collateral  Note.     No.  1173.     $2,330.00 
Jan  4,  1938.     December  31,  1937 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  31st  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
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sale  shall  be  applied  first  to  the  payment  of  expenses 
of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  imdersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  F-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  1173 

Date  of  Note,  12/31/37.     Date  of  Loan,  1/4/38 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

3/8/38 $310.84 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.12 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,553.20 

Unpaid  Balance  of  total   loan  or  face 

of  note 776.80 

$2,330.00 
Rebate  of  interest  paid  to  Defendant = 
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EXHIBIT  "G" 
Collateral  Note.     No.  1234.     $2,330.00 
Feb.  2,  1938.     January  31,  1938 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  30th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unj^aid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
sale  shall  be  applied  first  to  the  payment  of  expenses 
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of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  now  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attemjDting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  whether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  G-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  1234 

Date  of  Note,  1/31/38.     Date  of  Loan,  2/2/38 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

3/8/38 $155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,397.88 

Unpaid  Balance  of  total  loan  or  face 

of    note 932.12 

$2,330.00 
Rebate  of  interest  paid  to  Defendant =^= 
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EXHIBIT  "H" 

Collateral  Note.     No.  1354.     $2,330.00 
Mar.  8,  1938.     February  28,  1938 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii, 
at  their  office  the  sum  of  Twenty-three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the  28th  of  each  month  following 
the  date  of  this  note,  with  interest  from  maturity 

at  the  rate  of %  per  annum  until  paid,  with  ten 

per  cent  additional  on  amount  unpaid,  if  placed  in 
the  hands  of  an  attorney  for  collection,  having  de- 
posited with  and  pledged  to  said  Finance  Company, 
as  collateral  security  for  the  payment  of  this  note, 
and  all  other  liabilities  of  the  undersigned  to  the 
legal  holder  hereof,  whether  direct,  contingent,  here- 
tofore or  hereafter  contracted,  the  following  prop- 
erty, to-wit : 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  o^vner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any  of 
said  collateral  at  said  sale,  and  the  proceeds  of  the 
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sale  shall  be  applied  first  to  the  payment  of  expenses 
of  making  such  sale,  including  a  reasonable  attorney 
fee,  if  any  attorney  is  employed ;  second,  to  the  pay- 
ment of  the  principal  debt  hereby  secured  and  the 
interest  thereon ;  third,  to  the  payment  of  any  other 
debt  which  the  undersigned  may  noAv  or  hereafter 
owe  the  owner  or  holder  of  this  note,  either  as 
principal,  co-maker,  surety,  endorser,  or  otherwise, 
and  if  any  surplus  remains  the  same  to  be  paid  to 
the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing  or  attempting  to  collect  or  secure,  this  note, 
including  a  reasonable  attorney  fee,  w^hether  the 
same  be  collected  or  secured  by  suit  or  otherwise, 
and  severally  Waive  demand,  presentment,  protest 
and/or  notice  of  protest,  sale,  demand  or  suit,  and 
all  other  requirements  necessary  to  hold  them  and 
agree  that  time  of  payment  may  be  extended  without 
notice  to  them  of  such  extension.  The  owner  or 
holder  of  this  note  is  hereby  authorized  to  apply, 
on  or  after  maturity,  to  the  payment  of  this  note 
any  funds  in  its  possession  belonging  to  the  maker, 
co-maker,  surety,  endorser,  guarantor  or  any  one  of 
them. 

/s/  GEO.  B.  CAREY, 
Maker. 
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EXHIBIT  H-1 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  1354 

Date  of  Note,  2/28/38.     Date  of  Loan,  3/8/38 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in   advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00    2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

4/6/38 $155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

1,242.56 

Unpaid  Balance  of  total  loan  or  face 

of  note  1,087.44 


$2,330.00 
Rebate  of  interest  paid  to  Defendant = 

[Endorsed]:  Received  and  filed  in  the  Supreme 
Court  July  31,  1944.     Chas.  H.  K.  Holt,  Clerk. 
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PLAINTIFF'S  EXHIBIT  I 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Calculation  on   hypothetical  question  on  the  loan  of  $6942  52 
of  principal : 

$1000.00  $  1000.00 

922.34  1922.34 

844.68  2767.02 

^67.02  353404 

689.36  4223.40 

^11-70  4835.10 

^3404  5369.14 

^^^•^S  5285.52 

^78-72  6204.24 

^^1-^^  6505.30 

223.40  6728.70 

145.74  6874.44 

^^•08  6942.52 

6942.52  62731.76 
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PLAINTIFF'S  EXHIBIT  J 

Loan  of  $1,165.00  for  15  months;  Interest,  $165.00;   14  in- 
stallments, $77.67;   1  installment,  $77.62. 

Total 
$      77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 

77.67 


Cash  out 
Payment 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

$1,000.00 
57.67 

Interest 
$  20.00 

Payment 

$ 

942.33 

58.82 

18.85 

Payment 

$ 

883.51 
60.00 

17.67 

Payment 

$ 

823.51 
61.20 

16.47 

Payment 

$ 

762.31 
62.42 

15.25 

Payment 

$ 

699.89 
63.67 

14.00 

Payment 

$ 

636.22 
64.95 

12.72 

Payment 

$ 

571.27 
66.24 

11.43 

Payment 

$ 

505.03 
67.57 

10.10 

Payment 

$ 

437.46 

68.92 

8.75 

Payment 

$ 

368.54 
70.30 

7.37 

Payment 

$ 

298.24 
71.71 

5.96 

Payment 

$ 

226.53 
73.14 

4.53 

Payment 

$ 

153.39 
74.60 

3.07 

Payment 

$ 

78.79 
76.05 

1.57 

$        2.74  $1G7.74  $i,loo.uO 

This  Exhibit  shows  that  the  rate  is  slightly  less  than  2%  per 
month  (omitting  rebate)  as,  if  it  had  been  2%,  there  would  have 
been  $2.74  still  to  pay. 
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PLAINTIFF'S  EXHIBIT  K 

November  29,  1938 

Hilo  Finance  &  Thrift  Company 
Hilo,  Hawaii, 

Gentlemen : 

Enclosed  you  will  find  our  check  in  the  amount  of 
$4,349.36  which  is  to  cover  repayment  on  loan  for 
the  months  of  August  and  September.  We  are  mak- 
ing plans  which  we  trust  will  materialize  the  early 
part  of  December  that  will  enable  us  to  make  up 
the  payments  due  your  firm  for  the  months  of  Octo- 
ber and  November  thus  bringing  the  account  up  to 
date.  If  for  some  reason  w^e  are  unable  to  make 
the  two  payments,  we  will  at  least  make  the  one. 

Circumstances  over  which  I  had  no  control,  in- 
volving a  new  arrangement  which  was  to  have  per- 
mitted me  to  have  made  my  payments  to  you  as  was 
agreed  upon  but  an  unexpected  delay  was  brought 
about  by  the  attorneys  not  preparing  the  necessary 
documents  which  in  turn  caused  me  to  fall  behind 
with  my  obligations  to  you  which  in  turn  gave  you 
the  privilege  of  deducting  certain  rebates  of  which 
prior  to  any  delinquency,  you  were  returning  to  me 
under  our  agreement. 

However,  it  is  my  opinion  that  thei'e  were  certain 
portions  of  the  rebates  that  were  earned  by  reason 
of  ha\dng  met  payments  according  to  agreement  and 
that  by  so  doing  that  portion  of  the  rebates  so 
earned  should  have  been  credited  to  us.    In  other 
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words,  if  you  wished  to  exercise  your  right  to  with- 
hold rebates,  then  it  would  seem  that  if  you  with- 
held only  such  rebates  that  would  apply  to  the 
monthly  payments  that  were  actually  in  default, 
giving  me  credit  for  all  rebates  on  such  payments 
that  were  made  according  to  agreement,  up  to  the 
time  that  I  defaulted  and  became  delinquent  with 
these  payments,  would,  in  my  opinion,  be  the  more 
equitable  way  to  handle  this  subject. 

I  am  mailing  Mr.  Tennant  a  copy  of  this  letter, 
asking  him  to  go  over  the  attached  schedule  cover- 
ing the  various  notes  of  which  payments  were  made 
satisfactorily  and  which  shows  the  amount  of  earned 
rebate  which  has  been  prepared  in  accordance  with 
above  explanation.  Since  Mr.  Tennant  is  leaving 
shortly  for  Hilo,  it  will  give  your  firm  and  he  a 
few  days  to  consider  my  request  and  trust  that  in 
view  of  the  many  years  of  our  dealings,  all  of  which 
I  was  able  to  meet  my  obligations  satisfactorily  to 
you,  this  being  the  only  case  of  defaultation,  any 
consideration  that  you  are  inclined  to  extend  me,  I 
assure  you,  will  be  greatly  appreciated. 

Yours  very  truly, 

GEO.  B.  CAREY,  Manager, 
White  Sewing  Machine  Agency. 
GBCtPM 
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PLANTIFF'S  EXHIBIT  L 

Collateral  Form  for  Pledging  of  Contracts 

Return  of  collateral  transferred  and  delivered  to  the  Bank  of 
Hawaii  by  Geo.  B.  Carey  under  terms  of  agreement  dated  Sep- 
tember 10,  1936,  between  Geo.  B.  Carey,  Bank  of  Hawaii,  White 
Sewing  Machine  Company  (Cleveland)  and  Discount  Corpora- 
tion, Ltd. 

Estimation  of  amount  due  by  purchasers  under  installment 
contracts  assigned  for  November  1st,  1938. 

Value  of  Collateral  estimated  at  last 

report  Oct.  1st,  1938 $176,847.96 

Add:  New  Contracts  delivered  dur- 
ing Month 11,403.23 

Total $188,251.19 

Less :     Total  Collections  on  Contracts     $  13,474.66 
Less:     Collected  on  Island  of  Hawaii 
contracts  ^signed  to  Hilo 
Finance  &  Thrift 

Co.,   Ltd $2,449.20 

Collected  on   other 

contracts  assigned..      288.60  2,837.80 

Net  Collections  on  contracts  assigned 

to  Bank  of  Hawaii $  10,636.86 

Amounts  due  under  Collateral  with- 
drawn by  reason  of  repossession 
or  uncoUectibility 3,492.06 

Total  Deductions 14,128.92 
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Value  of  Collateral  at  Nov.  1,  1938....  $174,122.27 

Considered  as  Class  "A"  93.24%....  163,122.46 

Considered  as  Class  ''B"     6.76%....  $  10,999.81 

Note:     Percentages  as  established  last  Auditor's  Report 

Loan  from  Bank  of  Hawaii $  25,000.00 

Loan  from  White  Sewing  Machine  Co.         18,953.28 
Loan  from  Discount  Corp.  Ltd 7,169.99 

Total  Loans $  51,123.27 

Collateral  at  Bank  of  Hawaii  consid- 
ered Class  ''A"  93.24% $163,122.46 

Collateral  requirement  ratio. 

Over  all  21/2  times  amount 127,808.17 

Collateral  over  requirement $  35,314.29 

The  aggregate  balance  of  Collateral  at  November  1st,  1938 
amounted  to  $209,760.13  was  distributed  as  follows : 

Bank  of  Hawaii $174,122.27 

Hilo  Finance  &  Thrift  Co.,  Ltd 34,705.40 

Geo.  B.  Carey 932.46 


Total $209,760.13 

[Endorsed] :     Filed  June  22, 1943. 
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[Title  of  Circuit  Court  and  Cause.] 

ANSWER  SET  OFF  COUNTER  CLAIM 

Comes  Now  George  B.  Carey,  defendant,  and  for 
answer,  admits,  denies  and  alleges: 

I. 

Admits  the  matter  contained  in  Paragraph  1  of 
the  Amended  Declaration,  as  to  corporate  exist- 
ence to  plaintiff. 

II. 

Denies  each  and  every  allegation  of  fact  con- 
tained in  each  "Cause  of  Action"  and  each  "Count" 
of  the  said  Amended  Declaration. 

And  for  a  Set  Off  and  Counterclaim  Defendant 
Alleges : 

I. 

That  on  or  about  November  21,  1933,  and  at  all 
times  herein  mentioned  since  that  date.  Plaintiff 
herein,  was  engaged  in  the  business  of  lending 
money  at  interest  in  Hilo,  Territory  of  Hawaii. 

II. 

That  on  or  about  November  21,  1933,  Defendant 
entered  into  negotiations  with  Plaintiff  to  obtain  the 
loan  of  money  from  the  said  organization  and,  there- 
after entered  into  an  oral  financing  agreement  with 
said  Plaintiff  whereby  the  said  Plaintiff  agreed  to 
loan  money  on  open  account  on  certain  collateral 
security  as  needed  by  the  said  defendant,  the  loans, 
as  made,  to  be  evidenced  by  promissory  notes  in  the 
form  attached  as  exhibits  to  the  Amended  Declara- 
tion. 
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III. 

That  thereafter  about  April  18,  1934,  Defendant 
commenced  borrowing  money  from  the  said  Defend- 
ant pursuant  to  the  said  agreement,  and  thereafter 
did  continuously  borrow  and  repay  loans  by  Plain- 
tiff upon  an  open  account  for  money  had  and  re- 
ceived and  executed  notes  for  the  sums  so  borrowed, 
to  a  total  of  $104,850.00  face  value  of  notes  executed 
for  a  total  cash  received  of  $17,973.32.  That  upon 
all  of  the  loans  so  made  there  was  charged  by  the 
Plaintiff  against  the  Defendant  interest  at  a  rate 
greater  than  2  per  cent  per  month,  which  was  in- 
cluded in  the  face  value  of  each  note  so  executed. 

IV. 

That  Defendant  repaid  to  the  Plaintiff  the  entire 
principal  sum  of  said  loans  on  or  before  December 
30,  1938,  by  paying  to  the  said  Plaintiff  the  total 
sum  of  $23,161.94  of  which  sum  $6,188.62  was  paid 
on  the  usurious  interest  charged  as  aforesaid. 

V. 

That  as  set  forth  above.  Defendant  has  wholly 
paid  all  moneys  borrowed  under  the  loan  contract 
heretofore  set  forth  and  in  addition  has  been 
mulcted  of  criminal  usury  to  Plaintiff  in  the  sum  of 
$6,188.62. 

VI. 

That  at  all  times  mentioned  herein  wherein  Plain- 
tiff loaned  money  to  Defendant,  the  said  Hilo 
Finance  and  Thrift  Company,  Limited,  has  been  a 
licensed  money  lender  under  the  terms  of  Chapter 
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233,  Revised  Laws  of  Hawaii,  1935,  as  amended  by 
the  Session  Laws  of  1937. 

Wherefore  Defendant  prays  that  the  Plaintiff 
take  nothing  by  his  declaration  and  that  judgment 
issue  herein  for  Defendant  for  $6,188.62  with  inter- 
est from  December  30,  1938,  together  with  his  costs, 
expenses,  and  attorney  fees. 

/s/  GEO.  B.  CAREY. 

County  of  Hawaii, 
Territory  of  Hawaii — ss. 

George  B.  Carey,  being  first  duly  sworn,  says: 
That  he  is  the  defendant  in  the  above  entitled  action ; 
that  he  has  read  the  foregoing  Answer,  Set  Off  and 
Counter  Claim  and  that  the  same  is  true. 
/s/  GEO.  B.  CAREY. 
Subscribed  and  sworn  to  before  me  this  24th  day 
of  June,  1943. 

[Seal]        /s/  WILLIAM  R.  WHITTINGTON, 
Ass't  Clerk  3rd  Circuit  Court, 
T.  H. 

Notice  is  hereby  given  that,  among  other  defenses, 
Defendant  will  present  and  rely  upon  the  follow- 
ing defenses: 

1.  Payment. 

2.  Lack  of  Consideration. 

3.  Usury — both  civil  and  criminal.  * 

4.  Illegality. 

5.  Fraud. 

PHIL  CASS, 

Attorney  for  Defendant. 
[Endorsed]  :     Filed  June  24,  1943. 
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[Title  of  Circuit  Court  and  Cause.] 

ANSWER  TO  SET  OFF  AND  COUNTER 
CLAIM 

Comes  now  Hilo  Finance  and  Thrift  Company, 
Limited,  plaintiff  herein,  by  and  through  its  attor- 
neys, Carlsmith  &  Carlsmith  and  Messrs.  Smith, 
Wild,  Beebe  and  Cades,  and  for  answer  to  the  Set 
Off  and  Counter  Claim  filed  herein  denies  each  and 
every  allegation  therein  contained. 

And  Plaintiff,  pursuant  to  rule  of  Court,  hereby 
gives  notice  that  it  will  and  does  hereby  rely  on  the 
defense  of  illegality,  payment  and  Statute  of  Limita- 
tions. 

And  for  further  answer  the  plaintiff  alleges  and 
shows  unto  this  Honorable  Court  that  it  is  a  cor- 
poration which,  at  all  times  mentioned  in  said  Set 
Off  and  Counter  Claim,  was  duly  licensed  under  Act 
154  of  the  Session  Laws  of  Hawaii,  1933,  and  under 
Act  231,  Series  D-140,  Session  Laws  of  Hawaii,  1937, 
and  that  the  claim  set  forth  in  said  Set  Off  and 
Counter  Claim  is  wholly  barred  under  the  provisions 
of  Act  75  of  the  Session  Laws  of  Hawaii,  1939. 

Dated  at  Hilo,  Hawaii,  this  26th  day  of  June, 
1943.  jjjj^Q  FINANCE  AND  THRIFT 

COMPANY,  LIMITED, 
Plaintiff. 
By  CARLSMITH  &  CARLSMITH 
and  SMITH,  WILD,  BEEBE  & 
CADES, 

Its  Attorneys. 
By  /s/  J.  RUSSELL  CADES. 
[Endorsed] :     Filed  June  26,  1943. 
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In  the  Circuit  Court  of  the  Third  Judicial  Circuit, 
Territory  of  Hawaii 

Law  2316 

HILO  FINANCE  &  THRIFT  COMPANY, 
LIMITED, 


vs. 
GEORGE  B.  CAREY, 


Plaintiff, 


Defendant, 


BANK  OF  HAWAII,  and  BISHOP  NATIONAL 
BANK  OF  HAWAII, 

Garnishees. 

ACTION   IN  ASSUMPSIT  WITH   GARNISH- 
MENT AND  ATTACHMENT  IN  AID 

TRANSCRIPT 

Carlsmith   &   Carlsmith,   Smith,   Wild,   Beebe   & 
Cades,  Attorneys  for  Plaintiff. 

Willson  C.  Moore,  Cass  &  Silver,  Attorneys  for 

Defendant. 

(Pages  1  to  18  and  first  8  lines  of  page  19 

omitted.) 

« 
Mr.  Cades :     We  will  then  proceed.  In  the  case  in 

chief  it  has  been  stipulated  between  parties  that  the 
plaintiff  is  a  corporation  duly  organized  and  exist- 
ing under  the  laws  of  the  Territory  of  Hawaii. 
Mr.  Moore:    Yes,  that  is  correct. 
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Mr.  Cades :  It  is  also  stipulated  that  at  all  times 
mentioned  in  the  pleading  the  plaintiff  was  duly 
licensed  under  Act  154,  Session  Laws  of  Hawaii, 
1933,  which  is  the  Money  Lenders  Act,  and  under 
Act  231,  Series  D  140,  Session  Laws  of  Hawaii, 
1937,  which  is  the  Industrial  Loan  Company  Act. 

Mr.  Moore :     That  is  correct. 

Mr.  Cades:  Mr.  Tennent,  will  you  take  the  wit- 
ness stand? 


HUGH  COPPER  TENNENT 
a  witness  for  the  plaintiff,  who,  being  first  duly 
sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Cades:  ' 

Q.     Will  you  state  your  name,  please? 

A.     Hugh  Copper  Tennent. 

Q.     What  is  your  occupation,  Mr.  Tennent  ? 

A.     Certified  Public  Accountant. 

Q.  How  long  have  you  been  a  certified  public 
accountant  ?  A.     Since  1925. 

Q.  That  is  you  are  a  certified  public  accountant 
under  the  laws  of  the  Territory  of  Hawaii? 

A.     Yes,  since  1925. 

Q.  Will  you  state  whether  you  have  ever  acted 
as  auditor  for  the  Hilo  Finance  &  Thrift  Company, 
Limited?  A.     Yes. 

Q.    You  have  and  if  so,  what  period? 

A.     1927  to  date. 
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(Testimony  of  Hugh  Copper  Tennent.) 

Q.  And.  have  you  acted  as  auditor  for  George  B. 
Carey  the   defendant   in  this   case?  A.     Yes. 

Q.     State  what  period.  A.     1932  to  1939. 

Q.  Are  you  familiar  with  the  signature  of 
George  B.  Carey  the  defendant  in  this  case? 

A.     Yes,  sir. 

Q.  I  hand  you  eight  notes  which  are  numbered 
as  follows:  796,  871,  961,  1006,  1043,  1173,  12.34, 
1354,  all  in  the  face  amount  of  $23,030  purporting 
to  be  signed  by  George  B.  Carey  and  I  ask  you  to 
examine  those.  Have  you  examined  those  notes,  Mr. 
Tennent?  A.     Yes. 

Q.  Can  you  state  whether  that  is  the  signature 
of  George  B.  Carey,  the  defendant  in  this  case? 

A.     Yes,  it  is  the  signature  of  George  B.  Carey. 

Mr.  Cades :  Your  Honor,  please,  I  ask  that  these 
be  marked  and  introduced  in  evidence  and  be 
marked  as  an  exhibit  in  this  cause. 

The  Court:  That  may  be  received  in  evidence 
and  marked  Plaintiff's  Exhibit  A. 

Mr.  Cades :  Would  your  Honor  object  to  calling 
it  A  B  C  D  as  set  up  in  the  petition  ? 

The  Court:     That  is  all  right. 

Mr.  Cades:  It  would  be  then  A  to  H  inclusive. 
At  this  point  to  save  time  and  expense  incidental 
to  prove  the  books  and  records,  the  parties  have 
entered  into  a  stipulation  with  respect  to  these  notes 
introduced  in  evidence.  That  stipulation  is  as  fol- 
lows: That  sheet  has  been  prepared  for  each  note 
number  introduced  in  evidence  and  on  the  sheet  is 
shown  the  facts  that  have  been  agreed  to  between 
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(Testimony  of  Hugh  Copper  Tennent.) 
the  parties  with  respect  to  each  note.  These  facts 
are  as  follows :  First,  the  note  number ;  second,  date 
of  the  date;  third,  the  date  of  the  loan;  fourth,  the 
total  loan  or  face  of  the  note;  fifth,  the  amount  of 
the  interest  which  was  deducted  in  advance;  sixth, 
cash,  if  any  received  by  defendant ;  seventh,  amount 
of  proceeds  that  were  paid  to  the  Realty  Invest- 
ment Company;  next  the  amount  of  proceeds  cred- 
ited to  pre-existing  notes  due  to  Hilo  Finance  & 
Thrift  Company  and  thereunder  a  statement  of 
all  payments  received  by  plaintiff  and  statement  of 
unpaid  balance  of  total  loan  or  face  of  note  and 
statement  of  rebate  and  interest,  if  there  was  a 
rebate  of  interest.  In  this  connection  we  would 
offer  as  part  of  this  stipulation  we  would  offer 
these  statements  and  ask  that  each  one  of  them  be 
marked  Al  and  B  and  so  forth. 

The  Court:  They  may  be  received  in  evidence 
and  so  marked. 

Mr.  Moore:  That  is  the  stipulation.  Your 
Honor,  with  reference  to  that  I  think  the  idea  of 
marking  them  Al  and  attaching  them  to  each  of 
the  notes  would  keep  them  in  better  order  for  the 
court. 

The  Court:     Mr.  Clerk,  will  you  attach  them? 

Mr.  Cades:  It  is  further  stipulated  that  the 
plaintiff  has  demanded  payment  of  the  defendant 
of  the  amount  as  shown  and  that  payment  has  not 
been  made. 

Mr.  Moore:     That  is  agreed. 
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(Testimony  of  Hugh  Copper  Tennent.) 

Q.  Now,  Mr.  Tennent,  will  you  state  what  your 
training  has  been  to  qualify  you  to  be  a  certified, 
public  accountant? 

A.  I  was  a  registered  accountant  or  what  cor- 
responds to  a  certified  public  accountant  of  New 
Zealand  in  1909,  the  actual  title  being  Fellow  Pub- 
lic Accountant.  It  is  on  that  presentation  of  those 
facts  and  my  experience  and  examination  papers 
and  so  on  that  I  was  admitted  as  a  CPA  and  also 
a  member  of  the  American  Institute  of  Accountants 
which  is  the  only  National  body  of  recognized  pro- 
fessional  accountants. 

Q.  Now,  Mr.  Tennent,  in  the  practice  of  your 
profession  you  have  specialized  in  finance  com- 
panies and  installment  sales  companies  have  you? 

A.     Yes,  sir. 

Q.  Will  you  state  whether  or  not  it  is  a  fact 
that  you  have  represented  or  did  you  represent  a 
substantial  number  of  finance  companies  operating 
in  the  Territory  of  Hawaii? 

A.     Yes,  I  do  or  have. 

Q.  Will  you  state  what  those  finance  companies 
are? 

A.  Hilo  Finance  &  Thrift  Company,  Discount 
Corporation,  Service  Finance  Company.  I  have 
been  consulted  by  many  others.  Those  are  the  three 
at  the  present  time. 

Q.  And  you  act  as  consultant  for  many  other 
finance   companies?  A.     Yes. 

Q.  And  you  also  have  to  do  with  the  setting  up 
of  finance  companies  systems?  A.     Yes. 
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Q.  Are  you  familiar  with  the  agreement  that 
was  entered  into  between  Hilo  Finance  Thrift  Com- 
pany and  George  B.  Carey  for  the  lending  of 
money  ?  A.     Yes. 

Q.  Will  you  state  how  you  are  familiar  with 
that? 

A.  All  the  arrangements  of  this  borrowing  were 
made  by  me  in  consultation  with  Carey  and  the 
treasurer  of  the  Hilo  Finance  &  Thrift  Company. 

Q.  Have  you  acted  as,  all  during  the  course  of 
this  account  as  auditor  for  both  companies'? 

A.  Right  up  to  1939  I  have  acted  as  auditor  for 
both  parties. 

Q.  Will  you  state  to  the  court  what  the  arrange- 
ment was  for  the  lending  of  money? 

A.  The  arrangement  was  that  Mr.  Carey  should 
borrow  a  subsequent  sum  a  month  with  interest  de- 
ducted which  would  give  him  the  cash  that  he 
needed  to  finance  his  business  in  Hilo. 

Q.  All  right  now,  calling  your  attention  specific- 
ally to  the  notes  which  had  been  introduced  in  this 
cause,  will  you  state  what  the  arrangement  was  with 
respect  to  the  borrowing  represented  by  those 
notes'? 

A.  Yes,  in  the  beginning  the  notes  were  pre- 
pared in  Hilo  and  sent  to  Mr. -Carey  for  signature. 
When  they  returned  <'ash  would  be  s^nt  in.  This 
proved  to  be  a  cumbersome  arrangement  because 
of  the  mere  delays  so  that  Mr.  C^r-ey  was  given  a 
large  quantity  of  blank  notes  \vhi<^h  hfe  signed  when 
he  wanted  to  borrow  and  send  them  to  the  Hilo 
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(Testimony  of  Hugh  Coi)per  Tennent.) 
Finance  &  Thrift  Company.  Whereupon  they  drew 
the  check  or  prepared  the  card,  prepared  the  note 
card  and  drew  the  check  or  made  the  payment. 
There  was  generally  a  lag  which  was  shown  on  the 
form  of  a  day  or  two.  Sometimes  several  days  be- 
tween the  date  of  the  note  and  the  time  the  loan 
was  made,  but  the  arrangement  made  was  that  there 
were  to  be  15  installments  on  every  loan.  No  loan 
at  any  time  was  for  any  different  arrangement  than 
for  15  months,  and  these  installments  were  to  be 
paid  monthly  on  the  date  the  actual  loan  was  made. 
There  was  some  question  of  the  rebate  that  the  in- 
terest figured  on  the  face  of  the  note  and  deducted 
was  according  to  their  regular  charge  which  pro- 
vided for  a  rebate  after  the  note  was  paid  according 
to  the,  according  to  the  arrangement. 

Q.  In  connection  with  the  payment  of  deduction 
of  interest  in  advance  will  you  state  to  the  court 
what  the  amount  of  interest  was  and  how  it  was 
computed,  do  you  know? 

A.  It  was  computed  on  the  face  of  the  note  and 
deducted.  On  a  $2330  note,  the  interest  deducted 
would  be  $330. 

Q.  And  the  monthly  installments  according  to 
the  arrangement  then  would  be  due  on  the  day  of 
the  month  in  which  the  actual  loan  was  consum- 
mated in  Hilo,  is  that  the  correct  testimony? 

A.    Yes,  sir. 

Q.  And  what  was  the  understanding  with  re- 
spect to  the  rebates  of  interest  specifically  in 
amount  ? 
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A.  The  first  rebate  was  according  to  the  regular 
practice  which  was  $27.14  per  $1165  note.  I  think 
I  would  like  to  check  that  note  to  see  if  it  was 
$27.16.   $27.18. 

Q.     On  those  $1165? 

A.  On  $1165  which  would  be  on  a  loan  of  $2330, 
a  rebate  of  $54.36. 

Q.  And  then  was  the  amount  of  that  rebate  in- 
creased at  a  later  time,  I  mean  the  agreement? 

A.  Yes,  the  rebate  was  very  shortly  after  the 
beginning  increased  to  be  $82.50  on  a  $2330  loan. 

Q.  Now,  limiting  the  increase  to  the  notes  which 
have  been  introduced  in  evidence  beginning  with 
the  note  dated  August  31,  1937,  what  was  the  agree- 
ment concerning  the  rebate  as  to  those  notes  in 
1937,  do  you  recall?  A.     Yes,  sir. 

Q.     What  was  the  amount  of  that  rebate? 

A.     The  rebate  agreed  to  on  those  was  $110. 

Q.     That  is  equal  to  one-third  of  the  interest. 

A.     One-third  of  the  prepaid  interest. 

Q.  Will  you  state  what  the  conditions  were  upon 
which  the  rebate  was  to  be  made? 

A.  The  rebate  was  to  be  made  for  regular  per- 
formance on  the  note.  It  should  be  said  that  there 
was  not  very  strict,  the  few  days  delinquency  in 
the  past  had  never  been  considered  the  cause  for 
denying  a  rebate. 

Q.  So  that  as  this  note  was,  taking  one  note,  the 
first  note  in  the  series,  as  it  was  executed  what  was 
the  total  interest  agreed  to  be  paid  assuming  that 
prompt  performance  was  made  by  the  borrower? 
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Mr.  Moore:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  The  rebate  has  nothing 
to  do  with  this.  This  is  a  contract,  may  it  please 
the  Court,  calling  for  payment  of  certain  amount 
of  interest. 

(Argument.) 

The  Court:     I  will  allow  the  question. 

Mr.  Moore:     May  I  have  an  exception? 

The  Court:     Yes. 

A.     It  would  be  $220. 

Q.  That  is  under  the  agreement  of  the  parties 
as  you  understood  it  and  negotiated.  By  the  way, 
did  you  negotiate  this  agreement  for  both  parties? 

A.     I  did. 

Q.     And  you  are  familiar  with  all  details  of  it? 

A.     I  am  familiar  with  all  details  of  it. 

Q.  Part  of  it  is  represented  by  promissory  notes 
and  part  of  it  is  oral  understanding,  that  is  correct  ? 

A.     Yes,  that  is  correct. 

Q.     And  these  rebates  were  actually 

Mr.  Moore :  May  it  please  the  Court,  may  I  have 
a  continued  objection  and  exception  ? 

The  Court:  Yes,  it  is  understood  that  you  will 
have  a  running  objection. 

Mr.  Moore:     Very  well. 

Q.  You  state  whether  in  fact  under  the  dealings 
between  these  parties  rebates  had  been  in  effect 
been  paid,  had  been  paid  prior  to  the  notes  in  evi- 
dence? A.     Yes,  sir. 

Q.  They  had  been.  Now,  I  direct  you  to  a  single 
note  taking  into  examination  No.  796,  have  you  at 
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my  request — I  show  you  note  No.  796  which  is  in- 
troduced in  evidence  marked  Exhibit  A  and  a  state- 
ment of  the  facts  concerning  that  note  introduced 
in  evidence  by  stipulation  being  A-1,  I  ask  you 
whether  you  have  computed  at  my  request  the  rate 
of  interest  contracted  to  be  paid  by  the  borrower? 

Mr.  Moore:  If  his  answer  is  yes,  or  no,  I  have 
no  objection. 

Q.     First  answer  yes,  or  no?  A.     Yes. 

Q.  Will  you  state  what  the  rate  of  interest  is 
based  on  the  contract  which  you  have  testified  to? 

Mr.  Moore:  May  it  please  the  Court,  we  object 
to  that  as  this  is  a  mathematical  computation  and 
is  not  the  preference  of  an  expert  to  testify.  It 
is  a  matter  of  mathematical  computation  that  your 
Honor  can  figure  out  on  the  ruling  that  is  laid  down 
by  law  and  that  it  is  an  attempt  on  the  part  of 
the  plaintiff  here  to  sue  on  the  prerogative  of  the 
court. 

The  Court:  I  will  allow  the  question.  It  won't 
do  any  harm. 

Mr.  Moore:     May  I  have  an  exception? 

The  Court:     Yes. 

Mr.  Moore :     And  to  this  same  line  of  questioning. 

The  Court:     Yes. 

A.  Under  the  Industrial  Loan  Act  a  charge  of 
1  per  cent  a  month  deducted  in  advance  is  per- 
mitted. That  rate  would  be  $349.50.  That  is  on  this 
particular  note.  However,  that  is  calculated  if  the 
note  is  $2330,  one  per  cent  a  month  would  be  $23.30, 
15  times  $23.30  would  be  $349.50,  the  actual  inter- 
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est.   Deducted  in  advance  was  $330  a  little  less.   If 
the  rebate  is  deducted  the  calculation  of  the  interest 
rate  is  what  is  $220  to  the  sum  borrowed  gives  a 
rate  of  14.162  per  cent  per  annum. 

Q.     Computed   on   what*? 

A.  Computed  on  the  declining  balances  of  per- 
fect performance. 

Q.  So  that  as  I  understand  it  your  answer  to 
the  question  as  to  what  the  rate  is,  it  is  a  mathe- 
matical computation  of  what  the  effective  rate  is 
on  the  contract  as  entered  into  if  perfectly  per- 
formed. Your  answer  is  14.162  per  cent? 

A.     Yes. 

Assuming  that  no  rebate  were  allowed  and  the 
borrower  still  performed  in  accordance  with  the 
contract,  what  would  be  the  effective  rate  according 
to  the  mathematical  computation? 

A.     21.24  per  cent. 

Q.     Per  annum  computed  on  Avhat? 

A.     Computed  on  declining  balances'? 

Q.  Will  you  explain  to  the  Court  how  you  made 
the  computation  in  the  first  instance  of,  let's  take 
that  one  first  14.162  per  cent? 

A.  Yes,  supposing  somebody  borrowed  $20  from 
me  one  month  and  paid  back  $10  and  owed  me  $10 
for  the  account.  That  is  equivalent  to  borrowing 
$30  for  a  month  and  the  bank  rights  and  calcula- 
tion are  all  based  on  that  basis.  That  is  obvious, 
$20  was  owed  for  one  month  and  $10.  Now  assum- 
ing that  this  note,  I  have  the  note  in  question  be- 
cause it  shows  the  balance  so  I 
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The  Court:     That  is  the  note  dated  August  31. 

A.     August  31,  1937. 

Q.  Maybe  I  can  make  it  simpler  by  restating  my 
question.  Is  your  computation  of  14.162  per  cent 
if  that  rate  is  ajjplied  to  the  actual  balance  out- 
standing each  month  and  the  payments  are  first 
applied  on  interest  and  on  principal  the  monthly 
payments  would  be  sufficient  to  satisfy  that,  are 
they  not? 

A.  That  would  not  arrive  at  that  rate.  That 
particular  calculation  in  taking  the  balance  of  the 
loan  each  month  and  adding  together  making  a 
loan  for  one  month  you  get  the  figure  of  $18,641.40, 
that  figured  on  the  charge  of  $220  gives  you  the 
rate  of  14.162.    I  have  a  pencil  and  work  sheet. 

Q.  I  don't  think  that  is  necessary.  And,  figured 
the  same  way  on  an  interest  charge  deducted  in  ad- 
vance of  $330  the  rate  is  what? 

A.  The  rate  is  the  same  figured  the  same  way 
21.24  per  cent. 

Q.  In  other  words,  I  can  say  that  the  effective 
rate  is  21.24  per  cent.  You  mean  that  that  is  the 
actual  rate  of  interest  contracted  to  be  paid  on  the 
actual  money  in  the  hands  of  the  borrower  for  the 
period  of  time  involved,  is  that  correct? 

A.  That  is  on  this  assumption  that  you  calcu- 
lated it  according  to  those  sums  if  they  were  loaned 
for  one  month. 

Q.  Is  that  method  of  calculation  the  same  or 
different  than  the  method  of  applying  all  monthly 
payments  first  on  principal  and  then  on  interest? 

A.    Yes,  it  is  different. 
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Q.  To  what  extent?  I  mean  does  it  result  in  a 
higher  rate  or  lower  rate? 

A.     This  would  result  in  slightly  lower  rate. 

Q.  Can  you  state  have  you  at  my  request  made 
an  examination  to  ascertain  whether  applying  on 
monthly  paj^nents  first  accrued  interest  and  then 
principal  whether  the  effective  rate  on  the  loan 
lepresented  by  this  note  is  796  whether  that  effec- 
tive rate  is  or  is  not  in  excess  of  24  per  cent  a  year, 
just  answer  yes,  or  no? 

A.     I  have  made  the  calculation. 

Q.  Can  you  state  from  your  examination 
whether  the  effective  rate  is  or  is  not  more  than  24 
per  cent?  A.     It  is  less  than  24  per  cent. 

Q.  The  ascertainment  of  the  effective  rate  is 
an  involved  mathematical  problem,  is  it  not? 

A.     Yes. 

Q.  It  involves  the  use  of  complicated  mathe- 
matical formula?  A.     Yes. 

Q.  But  you  have  testified  that  you  have  made 
tests  so  that  you  can  testify  of  your  own  knowledge 
that  the  effective  rate  is  in  effect  less  than  24  per 
cent  ?  A.     Yes. 

Q.  Very  well.  Now,  as  a  matter  of  fact  from 
an  examination  of  these  loans  the  repayments  by 
the  defendant  were  not  in  accordance  with  the  con- 
tract, isn't  that  correct?  A.     They  were  not. 

Q.  There  was  always  some  delinquency  as  shown 
by  the  statements?  A.     Yes. 
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Q.  In  the  setting  up  of  the  accounts  was  any 
charge  ever  made  for  such  delinquency  in  addition 
to  this  interest  contract  for  in  advance? 

A.     No. 

Q.  And  the  amounts  as  shown  unpaid  balance 
due  in  Exhibits  A-1  to  H-1  inclusive  do  you  not 
include  any  amount  of  delinquent  interest  on  in- 
stallment overdue,  is  that  correct?  A.     No. 

Cross-Examination 
By  Mr.  Moore: 

Q.  Mr.  Tennent,  don't  you  know  that  with  refer- 
ence to  this  agreement  for  the  purpose  of  borrowing 
this  money  that  it  could  be  repaid  at  any  time 
within  30  days  of  the  due  date  that  is  if  the  install- 
ments fell  on  the  20th  if  it  was  paid  within  30  days 
that  there  was  nothing  ever  come  of  it,  that  was 
the  usual  practice? 

A.     There  was  no  such  understanding. 

Q.  You  have  gone  over  these  accounts,  have  you 
not?  Haven't  you  gone  over  these  accounts  with 
reference  to  the  delinquency?  A.     Yes. 

Q.  And  haven't  you  found  right  up  until  the 
time  that  the  borrowing  ceased  that  rebates  were 
paid  where  there  was  as  high  as  a  month  and  a  half 
between  the  final  payment  of  the  note  and  due  date 
of  the  note?  A.     That  is  correct. 

Q.    Wasn't  that  the  general  practice  right  along? 

A.     That  was  the  general  practice. 

Q.     And  at  the  time  these  rebates  ceased  there 
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would  be  an  agreement  there  to  pay  a  portion  or 

rebate  33  and  a  third  per  cent,  had  there  not? 

A.     Yes. 

Q.  And  didn't  that  rebate  of  33  and  a  third  per 
cent  start  about  November  1937? 

A.  The  exact  date  I  couldn't  say  just  now  but 
1  think  that  would  be  probably  approximately  cor- 
rect. 

Q.  And  didn't  Mr.  Carey  request  you  to  have 
the  sum  of  $1045  rebate  of  thirty-three  and  one- 
third  per  cent  on  the  notes  paid  credited  to  his 
account? 

A.  There  was  as  you  notice  this  rebate  of  thirty- 
three  and  one-third  per  cent  was  not  given  on  one 
or  two  notes. 

Q.     As  a  matter  of  fact  there  was  several  notes? 

A.  Yes,  it  was  not  given  as  between  the  two 
parties  the  delinquency  had  gotten  to  be  very  ex- 
tensive several  months  and  then  the  Hilo  Finance  & 
Thrift  wouldn't  give  the  rebate  and  of  course  Mr. 
Carey  took  that  up  with  me  and  I  came  down  to 
ask  the  Hilo  Finance  Company  to  give  Mr.  Carey 
those  rebates. 

Q.  And  wasn't  the  response  to  that  that  he 
would  have  to  pay  delinquent  interest  charged 
against  the  interest  on  the  delinquency  and  then 
strike  a  balance  from  that? 

A.  The  company  was  very  reluctant  to  paying 
these  rebates.  I  spent  several  days  trying  to  arrive 
at  some  kind  of  a  settlement  on  behalf  of  Mr.  Carey 
and  finally  the  company  said  okay  and  they  would 
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pay  the  rebates  but  they  expected  Mr.  Carey  to 
make  good  some  of  this  excessive  delinquency  which 
had  now  run  for  several  months.  They  were  willing 
to  pay  the  thirty-three  and  one-third  per  cent  pro- 
vided he  made  some  payment  because  of  all  this 
delinquency. 

Q.  Wasn't  the  amount  of  payment  that  they 
requested  the  one  per  cent  a  month  on  the  delin- 
quency, that  is  where  the  note  was  payable  on  the 
20th  of  June  or  it  was  not  paid  until  the  last  of 
July  they  wanted  to  charge  one  i)er  cent  on  that 
note  for  that  period? 

A.  No,  the  company  wouldn't  specify  anything, 
they  wanted  a  rebate  as  I  recall  it  if  had  accumu- 
lated or  were  accumulated  on  the  notes  amounting 
to  approximately  $1800  or  $2000.  We  checked  that 
figure  up  and  their  request  was  for  about  $500  and 
Mr.  Carey  considered  for  delinquent  interest.  How- 
ever, the  calculation  was  not  based  on  anything 
particular. 

Q.  Now,  Mr.  Tennent,  doesn't  the  time  element, 
this  time  element  coincide  that  when  Mr.  Carey 
ceased  borrowing  from  the  Hilo  Finance  &  Thrift 
was  the  first  time  that  the  Hilo  Finance  &  Thrift 
refused  to  allow  his  rebates  ?  A.     No. 

Mr.  Cades:  I  will  object  to  the  question.  It  is 
wholly  unintelligible.  (Argument)  I  object  as  to 
form. 

The  Court:     He  answered  and  said,  no. 

Mr.  Cades:     If  he  understands  it,  it  is  all  right. 
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The  Court:  He  answered  and  gave  a  negative 
answer. 

Mr.  Cades:     All  right. 

Q.  Now%  as  I  understand  your  testimony,  Mr. 
Tennent,  that  all  of  these  loans  that  were  made 
prior  to  the  bringing  of  this  suit  that  is  during 
the  period  covered  by  the  evidence  in  this  case. 
You  know  that  period  what  it  is? 

Mr.  Cades:     September  1. 

Mr.  Moore:     No,  August  31. 

Mr.  Cades:  The  date  of  the  loan  was  Septem- 
ber 1. 

Mr.  Moore :  Very  well,  during  that  whole  period 
of  time. 

The  Court    What  time? 

Mr.  Moore:  From  September  1  covering  the 
whole  entire  period. 

Mr.  Cades:     September  1,  1937,  on. 

Mr.  Moore:     That  is  right. 

Q.  That  all  of  these  loans  no  matter  how  you 
figured  were  in  excess  of  one  per  cent  per  month? 

A.  No,  they  were  not  in  excess  of  one  per  cent 
per  month. 

Q.  Well,  I  thought  you  testified  that  the  lowest 
figure  was  14  per  cent,  14.162  per  cent  per  annum? 

A.  Yes,  that  is  with  interest  deductible  in  ad- 
vance if  you  are  now  saying  what  was  the  simple 
interest  rate  on  the  balance,  that  would  be  14.162 
per  cent,  on  the  declining  balances.  I  have  already 
answered  that  14.162  per  cent. 
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Q.  Is  that  in  excess  of  one  per  cent  per  month, 
one  per  cent  a  month  would  be  12  per  cent. 

A.  Well,  if  that  is  the  law,  depends  on  the 
agreement  I  suppose. 

Q.  You  say  that  in  one  of  your  calculations  you 
have  calculated  on  the  basis  of  the  actual  amoimt 
received,  that  is  you  take  in  the  case  of  a  note  of 
$2330,  take  the  $2000?  A.     Yes. 

Q.  That  you  have  calculated  the  interest  at  2 
per  cent  a  month  first  applying  the  payment  to 
interest  and  then  the  balance  to  principal? 

A.     Yes,  sir. 

Q.  And  that  you  say  figures  out  to  a  little 
imder  2  per  cent?  A.     Yes. 

Q.  And  on  that  calculation,  Mr.  Tennent,  how 
many  months  does  it  take  to  wipe  out  the  principal  ? 

A.  That  calculation  is  based  on  the  money  going 
first  to  interest  and  then  to  principal  so  that  the 
loan  at  2  per  cent  would  be  wiped  out  shortly  under 
15  months. 

Q.     Wouldn't  that  be  wiped  out  in  14  months? 

A.  14  months  and  a  fraction  I  think,  between 
14  and  15  months.  Wait  a  minute,  let  me  get  that, 
yes,  at  2  per  cent  a  month  and  that  would  be  wiped 
out  in  over  15  months  because  there  would  be  more 
going  to  interest  and  less  to  principal,  so  I  would 
have  to  make  that  correction,  more  going  to  interest 
at  2  per  cent,  it  would  take  over  15  months  to  finish 
the  entire  principal  on  that  basis. 

Q.  Mr.  Tennent,  this  agreement  under  that  you 
say  you  arranged  between  Mr.  Carey  and  the  plain- 
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tiff  in  this  case  that  was  it,  an  agreement  whereby 

he  was  to  borrow  a  large  sum  of  money,  was  it  not? 

A.     Yes,  sir. 

Q.  And  I  believe  you  testified  in  another  case 
that  was  to  borrow  $67,000? 

Mr.  Cades:  I  object  to  that  as  to  form.  (Argu- 
ment.) 

Q.  Didn't  you  testify  in  the  District  Court  of 
Honolulu  that  this  arrangement  was  for  the  purpose 
of  borrowing  $67,000? 

The  Court:     What  was  the  title  of  the  case? 

Mr.  Moore:  The  Realty  Investment  Company, 
Limited  vs.  Carey,  or  Carey  vs.  Realty  Investment 
Company. 

The  Court :     Do  you  recall  testifying  in  the  case  ? 

A.     Yes,  I  recall  testifying. 

Q.  Well,  is  that  correct,  was  the  agreement  to 
lend  $67,000  over  a  period  of  time? 

A.  The  first  agreement  was  to  borrow  about 
$12,000  or  $15,000  in  12  monthly  borrowings  and 
then  that  loan,  those  were  to  be  paid  off,  they  were 
to  be  small  borrowings.  I  have  a  budget  which 
shows  that. 

The  Court:     You  can  refer  to  anything. 

A.  Yes,  but  along  the  line  the  borrowings  were 
increased.  ^ 

Q.  I  call  your  attention  to  this.  Do  you  recall 
being  asked  in  this  case  that  I  am  now  speaking 
about  where  you  testified  before  the  District  Court 
of  Honolulu,  will  you  state  to  the  court  what  your 
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duties  were  about  arranging  credit  for  Mr.  Carey? 

Do  you  recall  being  asked  that  question? 

A.     Yes. 

Q.  Did  you  answer  as  follows:  ''The  first  re- 
quest was  to  prepare  a  financial  statement  of  Mr. 
Carey's  business.  Mr.  Carey  had  applied  to  the 
Discount  Corporation  for  finances,  showing  that 
loans  were  made  by  the  Discount  Corporation  but 
they  loaned  only  apparently  small  amounts,  as  far 
as  I  can  recall.  They  were  doubtful  about  the  ac- 
count. It  wasn't  very  long  before  this  credit  which 
the  Discount  Corporation  made  available  was  used 
up  and  Mr.  Carey  had  a  branch  in  Hilo  and  I 
think  it  was  at  my  suggestion  that  he  might  see 
whether  the  Hilo  Finance  &  Thrift  Company  would 
loan  him  some  funds.  At  any  rate  Mr.  Carey  and 
I  discussed  it  and  on  one  of  my  visits  to  Hilo  I 
approached  the  Hilo  Finance  &  Thrift  Company." 
Is  that  right?  A.     That  is  correct. 

Mr.  Cades:  I  move  that  answer  be  stricken  and 
I  object  to  the  question  on  the  ground  that  it  is 
wholly  improper  to  bring  in  the  transcript  of  an- 
other proceeding.  (Argument.) 

The  Court:  You  can  see  if  he  is  impeaching. 
This  witness  hasn't  stated  anything  to  the  con- 
trary. 

Mr.  Moore :  He  has  stated  that  the  arrangement 
was  around  $12,000  and  we  want  to  show  it  was 
prior  to  his  $67,000. 

A.     May  I  explain  that  figure? 

Mr.  Cades:     Just  one  moment.  If  the  idea  is  to 
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impeach  this  witness  he  has  a  perfect  right  to  have 
introduced  in  this  cause  and  I  make  no  objection 
that  this  is  not  a  certified  copy.  In  fact  I  am 
willing  to  stipulate  that  this  whole  transcript  go 
into  evidence.  I  think  it  is  doing  this  witness  in- 
justice and  also  the  court  to  take  two  or  three 
questions  out  of  there.  I  submit  to  the  ruling  of 
the  court. 

Mr.  Moore:  May  it  please  the  court,  that  is  not 
the  purpose  of  this  at  all.  I  asked  him  with  refer- 
ence to  the  arrangement  he  had  made.  (Page  11 
and  12.)    (Argument.) 

The  Court:  I  will  allow  the  question.  Do  you 
understand  the  question  now? 

A.  If  you  wanted  $67,000  and  borrowed  $1000  a 
month  naturally  that  would  all  add  up  to  a  large 
sum.  The  question  should  be  asked  me  what  was 
the  total  limited  borrowings  or  the  total  amount. 
If  you  asked  me  how  much  money  went  through 
my  bank  account  in  a  month  it  might  be  a  large 
sum  but  my  earnings  would  only  be  $500. 

Q.  I  asked  you  a  question  a  little  while  ago  how 
much  the  agreement  was  to  borrow  and  you  said 
$12,000.  Now,  do  you  want  to  change  that  testi- 
mony % 

Mr.  Cades :  Your  Honor,  that  is  an  unfair  state- 
ment. As  I  understand  the  evidence,  the  evidence 
was  that  from  time  to  time  they  borrowed  in 
monthly  borrowings  and  the  question  was,  what 
was  the  amount  of  the  loan  at  one  stage  and  he 
said,  $12,000.  I  submit  if  your  Honor  will  examine 
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the  transcript  which  he  is  trying  to  get  in  here  in 
an  oblique  manner,  you  will  see  that  the  questions 
and  answers  will   only  show  that  the  boixowings 
were  $67,000.     (Argument.) 

Mr.  Moore :  May  it  please  the  court  I  am  willing 
to  read  this  answer  and  if  I  understand  English  it 
bears  out  my  argument. 

The  Court:  Will  you  ask  him  that  question 
again '? 

Q.  The  next  qestion  and  answer:  "The  Hilo 
Finance  &  Thrift  Company  agreed  to  lend  $67,000 
over  a  period  of  time  against  contracts  which  were 
contracted  for  on  the  Island  of  Hawaii."  Now,  did 
you  make  that  statement  or  not? 

A.  It  is  in  the  transcript.  I  imagine  that  is  what 
I  said. 

Q.     And  wasn't  that  the  agreement? 

A.  The  agreement  was  to  borrow  monthly  cer- 
tain sums.  The  limit  of  the  outstanding  balances 
was  determined  by  the  first  agreement.  Now,  if  they 
reached — I  can't  put  my  hand  on 

Q.  Well,  you  stated  here  they  agreed  to  lend 
this  amount,  is  that  true  or  is  it? 

A.  They  agreed  to  lend  $1165  a  month  providing 
he  put  up  sufficient  collateral  for  recovery. 

Q.  Was  there  any  agreement  by  the  Hilo 
Finance  &  Thrift  Company  to  lend  $67,000  over  a 
period  of  time  against  contracts  which  were  con- 
tracted on  the  Island  of  Hawaii? 

A.  I  think  that  is  putting  a  wrong  connection 
on  it.  These  loans  went  on  for  month  after  month 
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amounting   to    $67,000.    I    assume — I    haven't    the 
figures   before   me   but   that   looks   like   the   right 
figure. 

Q.  Well,  you  certainly  wouldn't  state  under 
oath,  Mr.  Tennent,  that  they  agreed  to  loan  this 
sum  if  that  wasn't  true? 

Mr.  Cades:  I  object,  he  can  correct  it,  ask  him 
and  he  can  answer  it. 

The    Court:     Yes,   that   is   right. 

Q.     Well,  did  you  make  this  statement? 

A.     I  assume  if  the  statement  is  there. 

Q.  Let's  read  it  then  right  there.  (Giving  the 
witness  the  transcript.) 

A.  Mr.  Carey  presented  a  budget  which  pro- 
vided for  borrowing  so  much  every  month  and 
provided  for  repayment.  Now,  the  total  amount 
of  the  borrowings  that  appeared  on  the  budget 
would  not  be  that  amount.  That  is  he  would  borrow 
monthly  that  amount  or  approximate.  That  is  a 
round  figure  and  not  that  I  had  any  figures  in 
front  of  me  to  state.  The  figure  may  be  over 
$10,000  and  so  on.  The  arrangement  was  to  borrow 
so  much  a  month  and  to  pay  so  much  a  month 
but  when  I  stated  here  that  the  amount  under  the 
first  arrangement  was  that  he  wouldn't  be  indebted 
to  that  company  in  any  month  over  a  certain 
amount  which  Mr.  Carey  had  collateral  put  up. 

Q.  Now,  you  say,  Mr.  Tennent,  that  you  have 
represented  a  number  of  finance  companies  here  in 
the  Territory  as  an  auditor,  is  that  correct? 

A.    Yes. 


Hilo  Finance  &  Thrift  Co.,  Ltd,  11 

(Testimony  of  Hugh  Copper  Tennent.) 

Q.  Now,  you  are  familiar,  are  you  not,  with 
the  various  transactions  between  the  Hilo  Finance 
&   Thrift   Company  and  Mr.   Carey  ■? 

A.     Yes. 

Q.  And  you  know,  do  you  not  that  in  the  com- 
mencement of  the  borrowing  from  the  Hilo  Finance 
&  Thrift  Company  that  note  for  $2330  was  executed 
of  which  $2000  was  turned  over  to  Mr.  Carey,  $330 
was  retained  as  pre-paid  interest.  You  know  that, 
do  you  not? 

A.     As  interest  deductible  in  advance  on  $2330. 

Q.  Call  it  what  you  will.  And  then  the  succeed- 
ing notes  were  used,  were  they  not,  first  they  de- 
ducted the  interest  in  advance,  second,  they  paid 
the  first  installment  due  on  the  first  note,  that  is 
the  second  note. 

Mr.  Cades:  Your  Honor,  please,  I  object  to 
this  question  but  I  want  to  get  something  straight 
with  counsel.  There  was  no  part  of  the  stipulation 
that  counsel  would  prove  his  counter-claim  under 
the  guise  of  cross-examination  on  our  case  in  chief, 
When  it  comes  to  putting  on  the  evidence  as  to  the 
existing  counter-claims  on  the  notes  preceding  Sep- 
tember 1,  1937,  I  have  no  objection  of  Mr.  Ten- 
nent being  called  as  a  witness  to  testify  anything 
that  is  pertinent  but  in  order  that  this  record 
may  have  some  sort  of  order  I  shall  object  on  the 
ground  that  the  inquiry  is  not  any  response  on  the 
direct  examination  and  is  something  they  will  drag 
out.  (Argument.)  I  don't  think  that  it  is  a  fair 
way  of  presenting  this  case  to  gQ,i  into  the  details 
of  the  matter. 
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Mr.  Moore:  May  it  i3lease  the  coiiii:  this  wit- 
ness has  testified  that  he  was  the  auditor  for  both; 
that  he  made  arrangements  and  that  he  is  familiar 
with  the  transactions  from  both  sides.  He  has  testi- 
fied to  the  execution  of  8  notes  here  which  are  8 
in  this  transaction  and  I  submit,  may  it  please  the 
court,  if  they  put  him  on  and  he  testifies  that  he 
is  familiar  with  these  transactions,  we  can  cross- 
examine  him  solely  on  the  question  of  credibility 
as  to  whether  or  not,  not  taking  in  any  other 
reason  but  solely  on  the  credibility. 

The  Court:  I  will  allow  the  question. 

Q.  And  then  the  third  note,  the  same  deduction 
of  interest  was  made  and  there  was  another  deduc- 
tion of  two  installments  that  is  one  of  them  due 
on  the  first  note  and  then  one  due  on  the  second 
note.  They  were  applied  to  those  two  notes,  is  that 
correct  *? 

A.  That  was  not  the  universal  case  but  that  is 
the  frequent  case. 

Q.  And  you  say  that  is  not  universal.  That  is, 
there  was  notes  was  there  not  thereafter  which  the 
whole  amount  of  cash  was  turned  over  to  Carey? 

A.     Yes. 

Q.     That  is  what  you  mean  by  the  exception? 

A.  Mr.  Carey  wanted  additional  money  he  asked 
for  all  the  cash.  On  occasion  when  Mr.  Carey  had 
funds  he  paid  the  notes  that  were  due. 

Q.  And  now,  Mr.  Tennent,  there  was  a  period 
where  there  were  fifteen  of  these  $2330  notes  out- 
standing %  A.     Yes. 
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Q.  Where  a  new  note  would  be  executed  and 
the  entire  amount  of  that  note  phis  $330  in  cash 
which  was  paid  by  Mr,  Carey  to  the  plaintiff  which 
were  used  to  meet  the  installments  due  on  the  15 
prior  notes'? 

A.  On  the  level  $2330  which  is  usually  the  note 
after  deducting  interest,  the  balance  in  many  cases 
was  applied  on  other  notes. 

Q.  And  if  there  was  15  notes  outstanding  would 
payment  on  each  note,  each  month  w^as  $155.32  and 
15  times  that  equals  $2330? 

A.     Yes,  with  a  few  cents  difference. 

Q.  So  that  when  15  notes  were  outstanding  and 
monthly  installments  were  due,  the  execution  of  a 
new  note  of  like  amount  because  of  the  deduction 
of  $330  interest  paid  in  advance  was  $330  short 
of  the  amount  needed  to  meet  those  installments'? 

A.  Yes,  in  addition  let  me  finish.  There  was  a 
rebate  of  course  due  which  the  company  remitted, 
there  were  two  transactions  on  each  one  of  those 
to  the  other  things  that  you  have  said. 

Q.  But  in  order,  in  case  where  we  are  talking 
about  the  sixteenth  note,  you  have  15  outstanding 
and  we  talk  about  the  16th  note  where  the  whole 
amount  of  that  note  is  applied  to  the  payment  of 
installments  on  the  15  preceding  notes,  it  would 
take  $330  in  cash  no  matter  where  you  got  it, 
whether  it  was  from  rebate  or  actual  dollars  to 
meet  the  installments  due  on  the  pre-existing  15 
notes'?  A.    Yes,  sir. 
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Q.  Mr.  Tennent,  did  you  ever  figure  out  for  the 
])urpose  of  these  calculations  that  you  had  with 
your  own  interest,  did  you  ever  figure  out  what 
the  actual  amount  of  cash  at  a  given  time  had 
been  received  by  Mr.  Carey? 

A.  I  figured  those  calculations  every  kind  of 
way. 

Q.  Now,  did  you  ever  figure  out  that  when 
there  were  15  notes  say,  the  first  series  of  15 
notes  of  the  $2330  type,  that  there  was  about 
$69,000  actual  cash  paid  to  Mr.  Carey.  I  withdraw 
that  and  change  that.  Did  you  ever  figure  out, 
figuring  on  the  basis  that  there  is  notes  here  of 
two  kinds  $2330  and  $1165.  Did  you  ever  figure 
out  on  the  amount  either  of  the  $2330  or  $1165  if 
there  was  15  outstanding,  how  much  actual  cash 
would  be  turned  over  to  Carey  on  that  amount  of 
notes  *? 

Mr.  Cades:  Your  Honor,  I  object  to  the  form 
of  the  question  because  it  depends  on  what  time 
he  is  talking  about  in  these  series  and  the  stipula- 
tion we  have  agreed  upon  show  all  these  facts. 
(Argument.) 

The  Court:  I  think  we  will  save  time.  He  can 
answer  the  question.  If  you  don't  understand  any 
of  these  questions,  you  speak  up. 

A.  This  is  somewhat  like  the  other  ones  as  to 
whether  Mr.  Carey  contracted  for  $67,000  or  for 
15.  This  one  I  couldn't  possibly  answer  without 

Q.     I  am  just  asking  you  if  you  have  ever 

Mr.  Cades:     Let  him  answer. 
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A.  I  couldn't  possibly  answer  without  the  notes 
in  front  of  me  and  the  work  sheets  and  so  on.  As 
I  understand  it  is  how  much  cash  would  be  out 
that  Mr.  Carey  would  have. 

Q.  You  misunderstood  my  question,  Mr.  Ten- 
nent. I  am  asking  you  if  you  have  in  your  various 
calculations  figured  out  how  much  cash  would  be 
advanced  to  Mr.  Carey  on  the  basis  say  of  15  $1165 
notes — there  is  two  kinds  here — have  you  ever  made 
that  calculation. 

Mr.  Cades:  Your  Honor,  please,  I  object  to  the 
form  of  the  question.  Any  response  can't  be  re- 
sponsive   to   that    question.    (Argument.) 

The  Court:  Do  you  understand  that  question, 
Mr.  Tennent? 

A.  15  notes  of  $1165  would  be  sixteen  or  seven- 
teen thousand.  As  I  say  it  is  like  the  previous  thing 
how  much  would  you  borrow  $67,000  or  15.  He 
would  have  borrowed  on  15  notes  actually  sixteen 
thousand  odd.  But  the  question  is  how  much  cash 
would  Mr.  Carey  have  out  of  that  at  the  top  figure, 
at  the  maximum  figure  1 

Q.  That  is  on  this  basis.  We  have  gone  through 
and  I  ask  you  questions  here  I  go  that  there  are 
times  during  this  transaction  or  during  this  period 
of  time  covered  by  these  transactions  where  there 
are  15  notes  out?  A.     Yes. 

Q.  And  Mr.  Carey  in  the  first  note,  say  of  the 
$1165  type  gets  in  cash  $1000.  The  next  note  $165 
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is  applied  to  the  installment  due  on  the  first  note 
and  Mr.  Carey  gets  the  difference  and  then  you 
carry  that  on  out  to  15  notes  so  that  when  you  get 
down  to  the  14th  or  13th  note,  Mr.  Carey  I  have 
asked  you  if  you  have  ever  figured  that  out  so  that 
when  you  get  down  to  the  13th  note  Mr.  Carey  only 
got  about  $68.  Did  you  ever  carry  that  out  in  your 
calculation  I 

Mr.  Cades:     I  object  to  that. 

The  Court:  That  is  a  proper  cross-examination. 
He  is  an  expert  here. 

Mr.  Cades:     May  I  have  an  exception? 

The   Court:     Yes. 

Q.     Here  we  are  talking  about  15  notes'? 

A.     Yes. 

Q.  There  has  been  no  payment  in  cash  on  any 
of  them,  not  one  nickel.  The  only  applications  to 
the  installments  of  the  notes  have  been  by  credits 
from  the  succeeding  notes,  that  is  No.  1  note  there 
is  a  $165  deducted  as  prepaid  interest  and  $1000 
goes  to  Mr.  Carey.  No.  2  note  $165  is  deducted  as 
prepaid  interest  $77.66  credited  to  the  first  install- 
ment of  No.  1,  the  difference  sent  to  Mr.  Carey  or 
given  to  Mr.  Carey  in  cash.  The  third  note  there 
is  two  times  $77.66  or  $155.32  which  is  credited 
to  the  second  installment  to  the  first  note  and  first 
installment  and  to  the  second  and  carry  that  on 
down  through  until  you  get  the  15  notes.  Have  you 
ever  figured  out  a  place  in  that  series  of  15  where 
Mr.  Carey  gets  nothing,  on  what  note? 

A.     That  has  been  figured  out. 
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Q.  And  do  you  know  or  don't  you  know  that  on 
the  14th  note  in  a  series  of  that  kind  Mr.  Carey 
would  get  nothing? 

A.  He  would  get  nothing  on  the  15th  note  is 
that  what  you  mean  and  he  would  get — I  want  to 
have  my  pad  and  pencil  so  that  I  can  see.  I  know 
he  would  get  very  little  on  the  thing. 

Q.  Maybe  this  will  heli3  you.  (Showing  witness 
a  sheet  of  paper.) 

Mr.  Cades:  If  it  satisfies  counsel  to  take  his 
time  in  a  case  like  this  I  am  perfectly  happy,  go 
ahead  and  read  the  question  so  that  he  can  answer 
intelligibly.   (Argument.) 

The  Court:  You  understand  the  question,  Mr. 
Tennent 1 

A.     Yes,  I  understand  it. 

Q.  It  is  just  simply  a  question  of  calculation. 
Now,  you  go  ahead  and  figure  it  out. 

A.  That  is  right,  on  the  14th  month  you  get 
none. 

Q.  I  show  you  an  adding  machine  tape  so  that 
you  will  check  those  figures  to  make  sure  that  they 
are  all  on. 

Mr.  Cades:     May  I  see  it? 

Mr.  Moore:     Yes,  surely. 

Mr.  Cades:     What  is  the  question? 

Q.  He  has  figured  out  the  figures  here  that 
appear,  that  on  the  first  month  the  defendant  would 
get  $1000,  second  month  he  would  get  $922.34,  the 
third  month  $844.68,  fourth  month  $767.02,  fifth 
month  $689.36,  six  month  $611.70,  seventh  month 
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$534.04,    8th    month    $456.38,    9th    month    $378.72, 
tenth  month  $301.06,  11th  month  $223.40,  twelfth 
month  $145.74,  13th  month  $68.08  nothing  the  14th 
or  nothing  the  15th. 

A.     Except  the  15th  he  gets  the  rebate  coming  in. 

Q.  That  is  rebate  start  coming  in  on  the  first 
note? 

Mr.  Cades:  We  would  be  willing  to  stipulate 
that  that  is  mathematically  correct. 

Q.  All  right,  now  if  he  doesn't  pay  these  notes 
on  their  due  date  then  he  isn't  entitled  to  the  re- 
bate, is  he? 

A.  According  to  the  practice  done  here  in  Hilo, 
which  is  not  too  strictly  interpreted  but  under  the 
contract  he  was  not  entitled. 

Q.  So  that  in  order  to  get  a  renewal  thereafter 
he  had  to  pay  $165  a  month,  did  he  ? 

A.  Each  time  he  borrows  $1165,  undoubtedly 
interest  of  $165  is  deducted  and  went  along  on  that 
basis. 

Q.  By  the  way,  Mr.  Tennent,  did  you  check  the 
tape  so  that  the  figures  on  that  taj^e  I  want  to  get 
that  final  figure  as  against  the  ones  there  to  make 
sure  that  they  are  all  the  same  figures. 

A.     Those  are  the  same  figures. 

Q.  Showing  a  total  of  the  amount  which  would 
be  received  imder  a  series  of  notes  like  this  one 
would  be  $6,942.52?  A.     Yes,  sir. 
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Q.  Now,  Mr.  Tennent,  did  you  ever  figure  what 
rate  of  interest  $165  was  with  respect  to  $6,042.52 
for  one  month? 

A.     There  is  a  rebate  to  follow. 

Q.  I  am  saying  here  that  if  the  thing  is  not 
paid  on  time  and  he  isn't  entitled  to  his  rebate, 
what  is  the  rate,  what  would  be  the  rate  of  interest 
figuring  that  the  amount  borrowed  is  $6,942.52  and 
the  amount  of  interest  paid  for  one  month  is  $165? 

A.  The  amount  borrowed  isn  't  there ;  the  amount 
is  not  there. 

Q.  I  am  just  asking  you  what  would  be  the 
rate  of  interest  figuring  that  that  is  the  amount 
and  the  amount  paid  for  30  days  is  $165. 

Mr.  Cades :  Before  I  raise  my  objection  I  would 
like  to  Imow  whether  I  understand  the  question. 
The  question  is,  what  is  the  effective  rate  on 
$6,942.52  principal  where  you  pay  interest  equal 
to 

Mr.  Moore:     $165  a  month. 

The  Court:  That  is  a  mathematical  question. 
He  can  answer  it. 

Mr.  Cades:  I  just  wanted  to  see  what  the  ques- 
tion was. 

A.     There  is  a  rebate.     Do  you  want  the  rebate? 

Q.     No. 

The  Court:  Forget  the  rebate  now  and  just 
leave  that  out.  It  is  simply  just  a  mathematical 
question. 

A.  There  is  a  faulty  assumption  behind  the 
calculation. 
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Q.  I  am  asking  you  what  the  interest  rate  is. 
Let  me  explain  it  out.     I  want  the  interest  rate  now. 

A.  If  you  actually  pay  $165  a  month  for 
$6,942.52,  that  is  what  you  borrow  and  you  pay 
$165  a  month  for  it,  that  would  amount  to  28.5  per 
cent.  There  are  innumerable  methods  of  calcula- 
tion and  I  would  like  to  study  this  over  at  lunch 
time. 

Q.  May  I,  just  so  that  you  can  study  another 
one  over  the  noon  hour  and  when  you  get  back  to 
continue,  just  a  couple  of  questions  on  this  par- 
ticular line.  Now,  you  will  notice  in  this  calcula- 
tion that  I  showed  you  that  commencing  with  the 
14th  month  the  borrower  did  not  get  anything  and 
then  there  is  still  15  months  to  go.  Throwing  out 
the  question  of  rebate,  that  is,  he  hasn't  paid  them 
on  time  and  he  isn't  entitled  to  it  and  also  figure 
out  what  the  rate  of  interest  would  be  on  the  15th 
month,  where  you  have  to  do  in  the  borrowing  there 
is  still  more  added  to  it,  and  there  is  nothing  more 
given  to  the  borrower  because  the  prior  notes  eat 
up  all  he  has  got  and  he  pays  another  $165.  See 
if  there  is  any  difference  there  on  the  15th. 

The  Court :  The  court  will  take  an  adjournment 
until  1:30  p.m. 

(After  the  noon  recess,  all  parties  to  the 
proceedings  being  present,  the  following  testi- 
monies were  taken:) 

Q.  Now,  Mr.  Tennent,  you  told  us  just  before 
recess  that  this  figure  $6,942.52  on  a  series  of  notes, 
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15  notes  of  $1165  each  that  when  the  14th  note  was 
executed,  the  defendant  would  get  no  more  cash 
from  the  14th  note  but  would  have  received  from 
the  prior  notes,  the  prior  13  notes  this  figure  of 
$6,942.52  and  when  he  executed  the  next  note  there 
was  deducted  $165  as  prepaid  interest  and  figuring 
that,  taking  the  figure  $165  as  the  rate  of  interest 
for  30  days  on  $6,942.52  that  that  would  run  28.5 
per  cent.  Now,  let's  go  to  the  15th  note.  On  the 
15th  note  he  would  not  get  any  more  cash,  would 
he  ?  A.     No. 

Q.  And  there  would  also  be  prepaid  interest 
deducted  of  $165,  would  there  not?  A.     Yes. 

Q.  And  besides  that  there  would  have  the  $77.66 
being  paid  on  the  last  installment  of  the  first  note, 
would  there  not?  A.     Yes,  sir. 

Q.  So  that  in  order  to  keep  these  notes  in  status 
quo  he  would  have  to  put  up  $242.66,  would  he  not  ? 

A.     No. 

Q.     Well,  he  would  have  to  put  up 

Mr.  Cades:  You  can  explain  anything  if  you 
want  to. 

Q.  You  would  have  to  put  up  $77.66  to  pay  the 
last  installment  on  the  first  note,  would  you  not  ? 

A.  That  would  be  paid  out  on  a  new  note.  It 
would  not  come  out  of  cash.  Assuming  your  pro- 
cedure it  would  be  $165  paid  every  month  in  status 
quo  and  it  would  go  on  indefinitely  otherwise 

Q.  Now,  Mr.  Tennent,  I  will  refresh  your  recol- 
lection. We  showed  you  these  figures  this  morn- 
ing and  this  is  one  showing  the  actual   cash  and 
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on  the  basis  of  $1000,  this  is  the  amount  which  is 
not  prepaid  interest.     On  the  13th  note  the  man 
would  get  $68.08,  would  he  not?  A.     Yes. 

Q.  And  there  would  be  $931.92  that  was  cred- 
ited to  installments  of  this  series  that  is  to  meet 
the  installments  and  when  you  got  to  the  14th  note 
the  borrower  would  get  nothing  and  it  would  take 
$1009.58  to  meet  the  installments  due  on  the  prior 
notes,  would  it  not? 

Mr.  Cades:  That  is  still  a  continuation  of  the 
hypothetical  question  ? 

Ml'.  Moore:     Yes,  that  is  true. 

The  Court:     Yes,  you  may  proceed. 

Q.     Is  that  correct? 

A.     So  far  as  the  14th. 

Q.  Now,  when  you  come  to  the  15th,  Mr.  Ten- 
nent, you  have  one  more  installment  to  meet  then 
you  had  on  the  14th  ?  A.     Yes. 

Q.  And  we  know  that  the  installments  on  this 
sort  of  note  are  $77.66?  A.     Yes. 

Q.  And  when  you  get  to  the  15th  note  that  in- 
stallment is  not  only  $77.66  short  to  meet  the  prior 
installments  but  also  $9.58  more  than  that? 

A.     Yes. 

Q.  But  forgetting  the  $9.58  you  have  prepaid 
interest  from  your  $1165  note  deducted  in  advance 
and  then  you  haven't  enough  funds  or  realization 
out  of  this  15th  note  to  pay  the  last  installment  on 
note  No.  1  and  that  last  installment  on  note  No.  1 
is  $77.66,  is  it  not? 

A.     Yes,  but  you  are  adding  you  say  premium 
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for  one  month  renewed  that  is  not  a  cash  payment. 
You  are  on  one  hand  you  are  talking  about  the 
actual  cash  out.  Now,  you  are  combining  down 
there  a  premium  which  is  not  cash  out  with  $77.66 
which  is  cash.     You  can't  do  that. 

Q.  All  right  this  figure  here  of  $6,942.52  in  a 
series  of  15  notes  is  all  the  cash  that  is  advanced 
to  the  borrower  where  the  instalhnents  on  the  prior 
note  are  taken  care  of  by  the  application  or  the 
credit  of  funds  from  the  note  that  you  borrowed, 
the  new  note  as  we  will  say? 

A.    Yes,  that  is  correct. 

Q.  So  that  when  we  get  down  to  the  15th  note 
you  get  a  situation  where  you  haven't  enough  funds 
from  the  realization  from  the  15th  note  to  meet  the 
installments  due  on  the  prior  note,  don't  you? 

A.     Yes. 

Q.  And  with  exception  of  this  small  figure  of 
$9.58,  which  was  thrown  out  of  the  picture  you  have 
to  have  the  amount  of  this  last  installment  of  the 
first  note,  do  you  not?  A.     Yes. 

Q.  So  that  in  addition  to  the  execution  of  the 
15th  note  you  must  put  up  $77.66  to  keep  the  15th 
note's  current,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  did  you  ever  figure  out  the  rate  of 
interest,  taking  the  amount  as  $6,942.52  and  the 
amount  of  interest  paid  for  one  month  as  $242.66? 

A.     No,  I  never  have  and  never  will. 

Q.     All  right,  you  figure  that  out  for  us? 

A.     That  would  be  foolish  to  figure  it  out. 
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The  Court:  Disregard  the  case  and  its  apj^lica- 
tion  to  the  case  and  just  figure  it  out  as  a  mathe- 
matical question. 

A.     Pretty  nearly  42  per  cent. 

Q.     42  minus  then?  A.     42  minus. 

Q.  Now,  if  your  series  of  notes  would  continue, 
this  would  be  the  highest  level  that  it  would  get  at 
by  paying  in  cash  the  last  installment  of  the  15th 
preceding  note ;  it  would  keep  it  at  that  same  level, 
would  it  not? 

A.  There  is  one  fallacy  that  I  have  to  point  out 
there. 

Q.     Will  you  just  answer  my  question? 

A.     All  right. 

Q.  Answer  this  question  and  au}^  fallacy  you  can 
point  out  later.  This  has  got  nothing  to  do  with 
the  fallacy  right  now,  this  question. 

A.  AVell,  if  you  work  at  that  calculation  omitting 
the  fallacy  that  would 

Q.  All  right,  now  Mr.  Tennent,  supposing  we 
take  another  situation  here.  I  think  you  have  the 
note  on  the  pad  there.  We  found,  Mr.  Tennent, 
that  Carey  in  a  series  of  15  notes  received  in  actual 
cash  $6,942.52. 

Mr.  Cades:  Now,  I  will  object  that  this  is  the 
first  time  that  Carey's  name  has  been  interjected. 
That  is  an  inaccurate  restatement.     Make  it  X. 

Q.  All  right.  We  will  find  on  15  notes  that  the 
borrower  received  in  actual  cash  $9,642.52.  Now,  in 
a  series  of  15  notes,  of  course  there  is  15  times  $165 
deducted  as  prepaid  interest. 

A.     As  Interest  deducted. 
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Q.  And  that  of  course  on  the  15  note  there 
would  be  one  installment  paid,  would  there  not? 
When  you  get  15  of  them  there  would  be  one  install- 
ment left  on  the  first  note  when  you  got  your  last 
note?  A.     No,  15  notes,  you  are  right. 

Q.  So  that  it  would  be  15  times  165  less  $77.66, 
165  times  15  that  is  $24.75  and  the  installment  is 
$77.66,  that  is  rebate  interest  deducted  less  one 
Installment  would  be  $2397.33.  Now,  then  you  said 
there  was  an  agreement  here  whereby  the  largest 
rebate  to  be  allowed  was  thirty-three  and  a  third 
per  cent?  A.     Yes. 

Q.  That  would  be  one-third  of  this  figure  would 
it  not  of  $2,397.33? 

A.  One-third  of  the  figure  before  you  deducted 
something  from  it,  one-third  of  all  the  interest  that 
would  be  24  something  down  there. 

Q.  Supposing  we  put  this  one-third  of  $2475 
that  would  be  $825,  that  is  correct  ?  A.     Right. 

Q.     And  that  would  be  $1572.33,  would  it  not? 

A.     Yes,  sir. 

Q.  Then  now,  Mr.  Tennent,  you  say  that  the 
arrangement  was  that  Mr.  Carey  was  to  pay  this 
amount  of  interest  on  the  money  borrowed  less  the 
rebate.  Now,  we  find  the  actual  money  received  is 
$6942.52. 

Mr.  Cades:  Your  Honor,  please,  counsel  is  tes- 
tifying  

Q.  Assuming  that,  those  two  figures  total  $8,514.85. 
Now,  under  this  agreement  wasn't  this  all  the 
money  that,   taking  this  hypothetical   question   as 
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put  to  the  terms  of  the  agreement  that  you  have, 
isn't  that  all  that  was  due?    Wouldn't  that  be  all 
that  was  due  at  the  end  of  a  series  of  15  notes'? 

Mr.  Cades:  If  your  Honor,  please,  is  this  a 
hypothetical  question  *? 

Q.  It  is  a  hypothetical  question  that  on  15  notes 
with  this  actual  money  received  this  amount  of 
interest  deducted  in  advance  less  rebate  if  this 
figure   here.      Say   that   the   rate    of   interest   for 

Mr.  Cades :  I  am  not  sure  whether  I  understand 
the  question  well  enough  to  object  to  the  question. 

A.     Yes. 

Q.  Mr.  Tennent,  taking  the  last  figure  I  gave 
you  on  the  other  side  which  is  $242.66,  that  is  this 
figure  here.  Say  that  the  rate  of  of  interest  for 
a  month,  that  is  not  the  rate  but  the  amount  of 
interest  for  one  month  is  $242.66,  can  you  figure 
out  what  that  rate  of  interest  is? 

A.  The  rate  would  be  34  per  cent  but  I  should 
say  that  there  is  a  series  of  falacies  if  I  could  show 
you. 

Q.     Is  that  plus  or  minus  ?  A.     Plus. 

The  Court:     Are  you  all  through,  Mr.  Moore? 

Mr.  Moore:     Yes. 

The  Court:  Will  you  go  ahead  and  explain  the 
falacy?  May  I  use  the  blackboard? 

The  Court:     Yes,  go  ahead. 

A.  There  is  no  question  but  that  this  was  the 
actual  cash  under  this  hypothetical  example  that 
Mr.  X  would  receive,  and  that  is  what  had  been 
owing  let  us  say  on  the  13th  month,  but  you  have 
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got  $1000.  That  is,  assume  that  we  are  talking 
about  money.  We  are  not  talking  about  notes. 
The  notes  were$1165,  in  following  your  hypothetical 
example  down  there  was  $1000  and  the  next  month 
X  would  get  $922.34,  and  he  had  $1000  for  his  first 
month.  The  second  month  he  gets  $922.34,  so  that 
is  the  equivalent  of  $1922.34  for  one  month  that  he 
has  had.  Next  month  he  gets  $844.68,  which  is  the 
equivalent  of  $2,767.02  for  one  month.  He  has  had 
that  for  one  month  and  he  has  had  that  for  one 
month.  I  would  say  $77.66  is  coming  off  here  all  the 
time  because  $77.66  is  being  applied  on  the  notes. 
In  the  first  month  X  gets  $1000 ;  in  the  second  month 
he  gets  $922.34.  So  the  actual  money  he  has  had  in 
the  second  month  is  $922.34,  and  he  still  had  the 
thousand  from  the  first  month.  So  if  you  reduce 
this  all  to  one  month  he  would  have  $1,922.34  for  one 
month.  Next  month  he  gets  $844.68,  which  means 
that  he  has  $2,767.02  for  this  month  v/lien  lie  has 
that  $1,922.34  and  so  on  until  we  ccnie  to  here  he  has 
the  $6,942.52,  but  he  has  had  all  these  sums  for  these 
months  that  is  equivalent  to  and  of  $62,731.76  for 
one  month.  Now,  up  to  that  point  the  finance  com- 
pany hasn't  had  a  dime.  They  have  been  paying  out 
all  the  way  along.  They  have  paid  out  what  is 
equivalent  to  $62,731.76.  We  are  reducing  it  for 
interest  calculation,  the  same  as  you  would  for  one 
month.  That  is  equivalent  to  a  loan  of  $62,000.00 
for  one  month.  That  is  in  15  months  these  various 
sums  have  been  loaned.  All  right,  at  this  point  with 
some  little  difference  due  to  a  few  dollars  as  you 
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pointed  out  before  the  installment  due,  the  company 
gets  $165.  Now,  in  this  calculation  you  assume  that 
this  interest  should  be  applied  to  this  sum  for  the 
month  which  would  give  a  rate  of  28.5,  but  what 
about  all  these  sums  that  have  been  running  along? 
We  have  $62,731.36  loaned  for  the  equivalent  of  one 
month,  and  on  this  14th  note  here  the  first  we  are 
talking  of  cash  here  in  notes,  the  tirst  cash  comes 
in  which  comes  back  to  the  Y,  the  finance  company, 
so  obviously  this  calculation  isn't  correct  as  it  has 
to  take  notice  of  what  has  gone  before.  If  there 
has  been  all  this  amount  loaned  in  15  months  before 
hand  and  nothing  has  been  commg  in  cash,  the  first 
cash  that  comes  in  has  got  to  take  into  consideration 
all  this.  As  a  matter  of  fact,  you  cannot  use  that 
calculation  because  it  ignores  what  really  happened. 
It  is  true  that  after  each  month  $6,942.52  was  bor- 
rowed and  $165  extra  was  paid  and  it  was  repaid 
back  in  bulk  that  month  you  would  get  a  rate  like 
28.5.  There  is  absolutely  no,  it  has  not  any  rela- 
tionship to  what  really  happened  as  is  shown  right 
here  so  that  you  can't  apply  that  calculation  at  that 
point.  One  might  ask  here  $165  if  this  goes  on  every 
month  15,  16,  17,  18  right  along  and  the  amounts 
are  being  ajiplied  to  jorior  notes,  the  company  Y 
would  be  getting  back  $165  a  month,  how  are  you 
going  to  apply  that  $165  to  principal  or  are  you 
going  to  apply  it  all  to  interest  until  it  catches 
up  or  are  you  going  to  apply  it  ])artly  to  interest 
and  partly  to  principal.  All  those  questions  come 
in  in  fixing  an  effective  rate.  Now,  let  us  come 
down  to  this  calculation. 
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Mr.  Cades :  The  witness  refers  to  the  calculation 
of  the  rate  of  interest  at  42  per  cent. 

Mr.  Moore:     Indicating  the  one  on  the  note  15. 

Mr.  Cades:  Indicating  on  the  blackboard  the 
highest  question  of  the  note  15. 

A.  How  can  you  miss.  We  are  talking  here 
of  cash.  We  are  not  talking  of  premiums  but  we 
are  saying  that  at  this  point  the  money,  no  more 
money  is  going  to  X  but  Y  is  now  starting  to  get 
something  back.  Now,  at  this  point  how  can  you 
add  a  premium  to  a  cash.  We  have  ignored  the 
premiums  all  through  all  the  amounts  deducted  in 
advance.  We  have  ignored  them  all  through  and  now 
we  add  them  in  and  mix  it  up  with  the  cash  item 
and  say  this  is  an  amount  of  interest.  We  can't 
mix  those  two  up.  It  is  absolutely  a  mathematical 
impossibility  and  say  that  the  result  is  interest. 

Mr.  Cades:  Will  you  take  the  witness  stand, 
unless  you  have  some  further  explanation? 

Redirect  Examination 
By  Mr.  Cades: 

Q.  Mr.  Tennent,  enlarging  on  this  hypothetical 
question  which  has  been  asked  you  and  which  has 
been  explained  I  would  like  first  of  all,  your  Honor, 
please,  I  have  a  copy  of  this  calculation  for  which 
I  would  at  least  like  to  mark  it  for  identification, 
so  that  it  will  show  on  the  record. 

The  Court:  It  may  be.  I  suggest  that  you  do 
the  same  on  yours,  Mr.  Moore. 

Q.  I  refer  now  on  the  blackboard,  to  the  figures 
on  the  blackboard  which  has  been  introduced  and 
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marked  as  an  exhibit  I  for  identification,  the  first 
cokimn  you  have  the  actual  amount  of  cash  that  is 
dispersed  to  the  hyi3othetical  borrower,  is  that  cor- 
rect? A.     That  is  correct. 

Q.     On  a  monthly  basis'? 

A.     That  is  correct. 

Q.  And  one  thousand  is  advanced  the  first  month 
and  $922.34  the  second  month  and  $844  the  third 
month  and  so  forth,  is  that  rights 

A.     That  is  right. 

Q.  So  that  at  the  end  of  14  months  you  have 
advanced  in  cash  $6942.52? 

A.     That  is  correct. 

Q.  Now,  the  hypothetical  borrower  has  had  the 
use  of  this  $1000  for  how  many  months  at  the  end 
of  13  months'?  A.     13  months. 

Q.  And  he  has  had  the  use  of  $922.34  for  how 
many  months  at  the  end  of  13  months'? 

A.     12  months. 

Q.     And  $844  for  11  months'?  A.     Yes. 

Q.  And  your  figure  of  $62,731.76  indicates  the 
amount  of  actual  dollars  that  he  had  the  use  of 
for  one  month?  A.     For  one  month. 

Q.  So  that  if  you  were  to  take  interest  at  24 
per  cent  for  one  month  that  would  in  no  way  re- 
flect in  this  hypothetical  question,  is  that  correct? 

A.    That  is  correct. 

Q.  Let  me  resort  to  the  actual  case  and  forget 
the  hypothetical  question.  You  testified  that  the 
agreement  was  that  interest  was  to  be  deducted  in 
advance.   A  tabulation  shows  that  interest  was  de- 
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ducted  in  advance.    Does  the  hypothetical  question 

give  any  effect  to  interest  deducted  in  advance  *? 

A.     No. 

Q.  Another  matter,  doesn't  the  hypothetical 
question  as  answered  by  you  assume  that  there  was 
an  obligation  on  the  part  of  the  lender  to  lend  the 
same  amount  each  month  and  an  obligation  on  the 
borrower  to  apply  part  of  the  proceeds  each  month 
to  prior  existing  notes'?  A.     Yes,  sir. 

Q.     That  was  assumed? 

A.     That  was  assumed. 

Q.  Under  the  contract  which  you  have  testified 
was  there  any  obligation  on  the  part  of  Mr.  Carey 
to  borrow  or  on  the  part  of  the  Finance  Company 
this  loan  each  month?  A.     No. 

Q.  In  fact,  did  it  not  depend  on  the  state  of 
Mr.  Carey's  business  and  the  state  of  the  security 
offered?  A.     Yes. 

Q.  So  that  at  any  time  during  this  entire  pro- 
ceeding under  the  agreem.ent  which  you  have  testi- 
fied of  your  own  knowledge  was  not  Mr.  Carey  free 
to  go  to  the  bank  and  to  go  to  any  other  company  or 
get  it  out  of  his  own  funds  if  he  wanted  to. 

A.     Yes. 

Q.     And  it  was  purely  optional? 

Mr.  Moore :     I  object,  that  question  is  leading. 

Mr.  Cades:  He  is  an  expert  witness  and  is  not 
going  to  be  influenced  by  what  I  have  to  say  to  him. 
He  is  under  oath. 

The  Court:     Try  not  to  lead  him. 

Mr.  Cades :     I  will  do  that.   I  am  sorry. 

Q.     Now,  as  a  matter  of  fact,  in  your  capacity 
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as  auditor  for  the  plaintiff  in  this  case  haven't  you 
had  occasion  from  time  to  time  to  compute  what 
the  effective  rate  of  this  and  the  other  loans  were? 

A.     Yes. 

Q.  Did  you  make  that  computation  once  or 
many  times'?  A.     Many  times. 

Q.  Have  you  made  that  computation  as  well  for 
the  defendant  in  this  case?  A.     Yes. 

Q.  You  have  discussed  with  the  defendant  the 
price  that  he  was  paying  for  the  money? 

A.     Yes. 

Q.  Will  you  state  to  the  court  what  the  compu- 
tation was  of  the  effective  rate  as  computed  by  you 
over  the  course  of  this  loan? 

Mr.  Moore:  We  object  as  being  incompetent, 
irrelevant  and  immaterial. 

The  Court:     I  will  allow  the  question. 

Mr.  Moore:     Exception. 

A.     I  should  explain  a  little  more. 

The  Court:     Go  right  ahead. 

A.  Mr.  Carey,  in  his  borrowings  from  the  be- 
i>inning  didn't  understand  these  rates.  He  had  an 
accountant  and  in  the  beginning  we  discussed  the 
rates  and  their  cost  to  Mr.  Carey.  As  time  went 
on  Mr.  Carey  got  more  and  more  confused  with 
these  rates.  Then  there  were  frequent  discussions 
which  led  to  asking  for  increased  rebates.  I  fre- 
quently pointed  out  to  Mr.  Carey  that  his  borrow- 
ings from  finance  companies  expressed  in  terms  of 
cash  amounted  to  16  per  cent  or  thereabouts.  That 
used  to  show  out  on  his  auditing  books.   The  16  per 
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cent  naturally  reflected  rebates  and  so  on.  It  was 
just  the  figure  that  showed  up  at  the  end  of  the 
year.  I  would  like  to  carry  further  out  of  a  pre- 
vious question  when  Mr.  Moore  asked  me  whether 
any  rate  for  delinquency  had  been  discussed.  The 
Hilo  Finance  &  Thrift  Company  had  agreed  to  this 
thirty-three  and  a  third  but  a  time  came  when  the 
repayment  of  the  notes  Mr.  Carey  ceased  paying  for 
two  or  three  months  and  the  rebate  was  not  allowed 
him.  This  produced  some  friction  between  those 
two,  Mr.  Carey  and  the  company.  When  I  became 
aware  of  it — which  was  some  time  after  it  had 
occurred — I  went  down  to  see  what  I  could  do  to 
adjust  matters.  The  company  was  very  reluctant 
to  giving  these  rebates  and  for  two  or  three  days 
declined  to  do  it,  but  finally  the  treasurer  told  me 
that  he  would  grant  all  the  rebates  right  up  to  date 
including  the  loans  that  were  still  running  provided 
Mr.  Carey  made  some  offer  on  his  side.  The  rebates 
amounting  to  roughly  $2000  at  that  time  as  far  as 
my  memory  goes,  and  I  suggested  to  Mr.  Carey  that 
he  offer  him  $500  on  behalf  of  this  delinquency 
which  had  now  run  to  many  months  on  notes. 

Q.  Are  you  referring  to  notes  prior  to  Septem- 
ber 1,  1937,  or  after?  A.     Mostly  prior. 

Q.     Prior  to   September,   1937?  A.     Yes. 

Q.  Was  any  agreement  arrived  at  with  respect 
to  the  rebates  between  parties'? 

A.  No,  Mr.  Carey  conceded  that  he  should  be 
allowed  full  amount  of  rebates  even  though  the  final 
due  date  had  long  passed  on  these  notes  and  that 
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he  should  not  make  any  payment.   He  did  later  and 
he  offered  to  make  a  small  payment  which  was,  if  I 
recall,  a  hundred  or  a  hundred  and  fifty  dollars  and 
he  telephoned  that  to  Hilo  and  it  was  accepted. 

Q.  But  under  the  agreement  as  you  have  testi- 
fied to  here  were  those  rebates  repayable  or  not  re- 
payable under  the  original  agreement?  Were  they 
repayable  or  not  repayable  under  the  terms  of  your 
original  agreement  1 

A.  They  were  repayable  under  the  terms  of  the 
original  agreement  providing  the  payments  were 
kept  up  to  date. 

Q.     And  they  had  not  been?  A.     No. 

Q.     Therefore  were  they  not  repayable? 

A.     Yes. 

Q.  And  what  ,you  did  was  to  act  as  a  delegate 
and  get  an  adjustment  on  the  agreement? 

A.  I  was  trying  to  get  these  two  people  satis- 
fied. They  were  both  friends  of  mine  and  I  was 
trying  to  get  them  satisfied. 

Q.  But  no  agreement  resulted  from  your 
efforts? 

A.     No  agreement  resulted  from  my  efforts. 

Q.  Referring  to  the  notes  from  September  1, 
1937,  on  and  omitting  any  reference  to  the  rebate 
I  am  asking  you  whether  you  have  computed  what 
the  interest  would  be  if  the  maximum  of  two  per 
cent  per  month  vv^ere  charged  computed  on  the  de- 
clining balances? 

The  Court:  You  are  just  referring  to  the  notes 
that  are  the  subject  matter  of  this  suit? 
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Mr.  Cades:     Yes.  A.     Yes.  I  have. 

Mr.  Moore:     On  this  point  I  presume  that  my 
continuing  objection  goes  on. 
The  Court:    Yes,  sure. 

A.  (Witness  at  blackboard) :  Take  this  calcu- 
lation I  am  making  a  note  of  S1165  bec-ause  $1000 
is  very  easy  to  follow  it.  Everything  is  doubled  up 
f'  'r  82330.   It  is  the  same  thing  only  doubled  up. 

^A  recess  of  five  minutes  was  had.  after 
which  time  all  parties  to  the  proceedings  being 
present,  the  following  testimonies  were  taken:) 

Mr.  Cades:  Your  Honor,  please,  the  witness  is 
demonstrating  the  effective  rate  in  connection  with 
a  note  on  which  $165  is  deducted  in  advance  on 
^1165  note  and  I  should  like  to  have  his  calciilations 
which  are  on  the  blackboard  and  they  have  been 
reduced  to  this  exhibit  marked  for  identification. 

The  Coui-t :  That  may  he  marked  the  next  letter 
in  order. 

Q.  The  witness  is  now  referring  to  Exhibit  J 
for  identification.   Go  ahead. 

A.  This  calculation  is  no  different  from  the  ordi- 
nary bank  figuring  on  a  loan.  If  one  borrows  flOOO 
fi'om  the  bank  and  paid  so  much  every  month,  the 
bank  deducts  some  interest  and  applies  the  rest  to 
principal.  The  interest  deducted  determined  by  the 
rate.  This  is  hypothetical  but  does  show  the  highest 
rate  that  can  be  considered  under  any  method  of 
calculation  to  apply  to  this  type  of  transaction.  If, 
for  instance  we  arnlied  this  #77.67  to  $1165.  that 
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being  the  note,  we  would  get  a  different  result.  We 
would  get  a  lower  rate  because  of  the  bigger  prin- 
cipal amount.  However,  this  one  we  have  come 
down  to  see  if  we  take  the  thousand  dollars,  just 
what  the  interest  is.  Now,  I  have  taken  two  per 
cent  a  month  because  two  per  cent  a  month  would 
bet  twenty-four  per  cent  per  annum.  The  first  pay- 
ment on  this  1165  note  being  of  which  1000  the 
borrowed  had  in  cash  first  repayment  is  $77.67.  The 
interest  at  two  per  cent  a  month  would  on  that 
thousand  would  be  $20.  One  per  cent  would  be  10; 
two  per  cent  would  be  20.  So  we  take  the  20  for 
interest  and  apply  $57.67  to  principal  and  it  gives 
$3942.33.  Next  month  a  similar  payment,  the  in- 
terest at  one  per  cent  i^er  month  would  be  9.42  but 
double  that  up  and  we  get  $18.85,  that  is  just  twice 
this  sum  with  a  cent  added.  The  third  month  $77.67, 
the  interest  is  now  applied  on  this  remaining  prin- 
cipal which  at  tw^o  per  cent  month  gives  $317.67, 
leaving  60  would  be  deducted  and  we  go  down  to 
$823.51,  same  next  month  interest  tw^o  per  cent 
$16.47  two  times  that  figure,  leave  61.20  to  come  off 
principal.  Fifth  payment  same  thing  two  per  cent 
of  this  sixth  payment  same  thing.  Now^,  this  goes 
right  down  to  the  15th  payment.  On  the  15th  pay- 
ment at  2  per  cent  the  last  amount  you  go  to  in- 
terest would  be  1.57  77.67,  would  go  to  principal. 
This  total  repayments  make  it  $1165,  the  last  pay- 
ment being  five  cents  less.  In  your  calculation  you 
use  $77.67  and  I  used  $77.67  but  since  we  are  one 
way  one  time  but  the  last  you  are  one  in  the  other. 
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I  am  just  drawing  attention  to  that.  Anyway  1165 
is  paid  back  as  provided  by  the  note.  The  interest 
at  two  per  cent  is  amounted  to  $167.74,  if  you  use 
and  base  it  on  1000  cash  with  a  showing  that  this 
debtor  if  he  borrowed  this  way  still  owed  $2.74.  In 
other  words  he  had  $2.74  more  to  pay  and  he  had 
paid  $167.74  interest,  which  is  $2.74  more  than  was 
actually  paid  than  the  $2.74  more  than  the  165  up 
liere,  showing  that  that  rate  must  be  below  two  per 
cent  a  month.  There  is  a  calculation  that  gives  you 
the  exact  rate  but  this  is  so  easy  to  demonstrate  that 
it  is  used  because  jow  can  see  the  application  of  the 
two  per  cent. 

Q.  Mr.  Tennent,  you  have  demonstrated  that  in 
this  loan  the  amount  charged  in  this  hypothetical 
loan  is  less  than  two  per  cent  a  month.  Now,  were 
you  familiar  with  the  bank  examiner  of  the  Terri- 
torial office  in  charge  of  the  administration  of  the 
Loan  Company  Act,  is  that  correct? 

A.     Yes. 

Q.  In  your  professional  capacity  as  auditor, 
have  you  had  occasion  to  discuss  the  computation 
of  interest  with  the  bank  examiner? 

A.     Very  frequently. 

Q.  The  bank  examiner  in  fa^ct  is  charged  with 
the  duty  of  examining  the  books  and  records  of  the 
finance  companies  to  see  if  they  comply  with  the 
law?  A.     Yes. 

Q.  And  has  he  discussed  frequent  rates  with 
you?  A.     Yes,  frequently. 

Q.     Will    you    state    to    the    court    whether    the 
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method  of  computing  interest  in  the  case  at  bar 
was  or  was  not  in  accord  with  the  manner  prescribed 
by  the  bank  examiner? 

Mr.  Moore:  Objection,  it  is  incompetent,  irrele- 
vant and  immaterial  and  for  the  reason  that  if  the 
bank  examiner  agrees  to  certain  rate  of  interest, 
which  is  usurious  under  the  law  what  the  bank 
examiner  says  as  to  what  is  proper,  is  immaterial. 
This  court  isn't  bound  by  what  the  bank  examiner 
finds  or  what  the  examiner  thinks. 

Mr.  Cades:     (Argument.) 

The  Court:     I  will  allow  the  question. 

Mr.  Moore:  Exception  and  any  other  questions 
along  this  same  line,  continuing  objection  and  ex- 
ception. 

The  Court:  You  may  have  it.  Will  you  answer 
the  question  first  and  then  explain  it. 

A.     Yes. 

Q.  Do  you  want  to  explain  your  answer.  You 
seem  to  be  worried? 

A.  Delay  was  due  to  the  fact  that  the  bank  ex- 
aminer did  not  officially  explain  his  rates  until  1939 
so  far  as  putting  out  any  publication  when  he  re- 
quired all  finance  companies  under  the  then  act  to 
display  on  their  counter  what  was  called  the  effec- 
tive rate.  ^ 

Q.  I  see  my  question  was  very  misleading.  The 
witness  has  in  mind  effective  rate.  My  question  was 
not  directed  to  the  effective  rate.  I  merely  was  ask- 
ing you  whether  the  method  of  making,  just  leaving 
aside  any  question  of  whether  effective   rate  was 
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ruled  out,  whether  you  know  of  your  own  knowl- 
edge whether  this  method  was  in  accord  with  the 
method  prescribed  by  the  bank  examiner? 

A.    Yes. 

Q.  The  required  effective  rate  did  not  appear 
until  1939  in  the  law?  A.     That  is  right. 

Q.  My  question  was  not  in  with  the  effective 
rate.  What  was  the  maximum  that  could  have 
been  charged  on  a  loan  of  2330,  repayable  in  15 
installments  as  in  the  note  of  September  1,  1937? 

A.  The  amount  that  could  be  charged  was  one 
per  cent  a  month. 

Q.     Computed  on  what  amount? 

A.     On  the  2330. 

Q.     Multiplied  by  the  number  of  installments? 

A.     By  the  number  of  months,  15  months. 

Q.  So  that  the  total  amount  that  might  have 
been  deducted  in  advance  under  his  regulation 
was 

A.  I've  had  it  in  evidence  before.  2330  multi- 
plied by  15  is  $349.50  and  on  1165  it  would  have 
been  174,  if  we  get  down  to  this  example  $174.75. 

Q.  And  the  administration  of  the  act  by  the 
bank  examiner,  can  you  state  from  your  own  knowl- 
edge whether  that  was  consistent  from  time  to  time, 
it  went  on  the  books  ?  A.     Yes. 

Mr.  Moore :     We  object  to  that. 

The  Court:     He  has  answered  it. 

Mr.  Cades:  I  will  bring  that  in  by  deposition. 
J  have  only  one  other  matter  that  I  want  to  clear  up. 

Q.     You  have  pointed  out  that  the  hypothetical 
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question  that  was  put  to  you  on  cross-examination 
r.bout  the  amount  of  cash  $6942.52  that  is  given  by 
the  hypothetical  borrower  and  deliberates  over  13 
months,  you  have  pointed  out  why  that  has  no  ap- 
plication to  a  loan  where  interest  is  deducted  in 
advance.  Is  there  any  other  way  in  which  that 
hypothetical  question  is  inapplicable  to  that  con- 
tract which  you  have  testified  to? 

A.     The  rebates  are  not  taken  into  consideration. 

Q.  In  a  hypothetical  case  no  consideration  was 
given  to  rebate?  A.     Yes. 

Q.  Now,  if  in  the  hypothetical  case  you  had  to 
consider  the  deduction  of  interest  in  advance,  how 
would  the  calculation,  what  method  of  calculation 
would  have  to  be  adopted  in  order  to  discover  true 
interest  ? 

A.  You  would  have  to  use  this  same  calculation 
only  basing  it  on  the  1165  and  deducting  the  rebate, 
a  far  much  lower  rate. 

Q.  In  other  words,  to  get  true  interest  where 
you  are  permitted  to  take  and  you  do  take  interest 
in  advance  that  is  the  method  that  has  to  be  used 
in  order  to  illustrate  true  interest  as  you  demon- 
strate in  I  ?  A.     As  applied  on  the  note. 

Recross-Examination 

By  Mr.  Moore: 

Q.  Mr.  Tennent,  as  I  understand  it  you  testified 
on  the  explanation  of  the  use  of  this  $6942.52  being 
actual  cash  in  this  received  by  the  borrower  in  this 
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hypothetical  question,  that  in  each  month  you  had 
more,  the  difference  between  the  note  and  the  cash 
received  to  find  the  total  amount  of  money  used  for 
one  month?  A.     Yes. 

Q.  All  right,  so  when  you  get  down  to  the 
bottom  here,  do  you  want,  taking  this  $62,731.76, 
you  say  that  this  represents  the  amount  of  money 
used  for  one  month,  is  that  true? 

A.  It  is  equivalent  to  that  amount  of  money 
used  for  one  month. 

Q.  Now,  you  take  this  hypothetical  question, 
we  have  that  amount  of  money  used  for  one  month, 
we  have  prepaid  interest  of  15  times  165  which  is 
$2475.  Now,  will  you  figure  out  for  us  the  rate  of 
interest  ? 

A.  Wait  a  minute.  It  is  not  15.  We  have  only 
13  examples  there. 

Q.  Well,  make  it  13  then.  Let's  see,  you've  got 
13.  All  right,  take  13  times  165  is  $2145,  what  is 
the  rate  of  interest  there? 

A.  I  could  work  that  out,  but  I  want  to  say  that 
these  sums  would  run  on  for  a  long  while  and  there 
are  no  more  loans  so  that  the  calculation  would  not 
get  you  anywhere. 

Q.  But  you  say  this  is  for  one  month.  Suppose 
it  is  13  months  prepaid  interest  of  165,  that  is  the 
amount  of  interest  prepaid  interest  that  you  have 
actually  paid  for  $2145.  Now,  I  want  to  know", 
using  this  as  the  rate  of  interest,  Avhat  the  rate  of 
interest  is  on  that  figure?  It  is  41  per  cent  plus, 
is  it  not?  A.     Yes. 
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Q.  Divide  that  by  12  and  you  get  3  something, 
do  you  nof? 

A.     That  would  give  j^ou  41  per  cent  plus. 

Q.  And  that  is  about  almost  three  and  a  half 
per  cent  a  month? 

A.  Yes,  but  I  must  take  you  back  to  my  pre- 
Adous  statement  that  you  have  2145  is  what  you 
have  obligated  yourself  to  pay  interest  but  you 
haven't  paid  the  money  back  yet.  According  to  the 
agreement  you  would  have  to  have  another  scale 
of  figures,  and  assuming  that  he  did  not  pay  any- 
thing and  if  he  paid  installments  every  month  you 
would  get  62,000,  you  w^ould  get  double,  you  would 
get  125,000  for  one  month  if  you  remember  and 
those  figures  would  cut  your  rate  down  to  20  per 
cent. 

Q.     That  is  another  fallacy? 

A.     That  is  a  fallacy. 

Mr.  Moore:     That  is  all. 

The  Court:     Any  further  questions? 

Mr.  Cades:     No. 

Mr.  Moore :  Your  Honor,  may  we  have  a  recess 
here  to  check  this  over? 

The  Court:  x\ll  right,  the  court  will  take  a 
recess. 

(After  a  brief  recess,  all  parties  to  the  pro- 
ceedings being  present,  the  following  testimo- 
nies were  taken:) 

Mr.  Cades:  For  the  purpose  of  the  record  we 
have  rested  on  our  case  in  chief,  vour  Honor. 
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a  witness   for  the   defense,   who,   being   first   duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Moore: 

Q.     Your  name,  please? 

A.     George  B.  Carey. 

Q.     Your  business? 

A.     Sewing  machine  dealer. 

Q.  Have  you  ever  had  any  business  dealings 
with  the  Hilo  Finance  &  Thrift  Company,  Limited? 

A.     Yes,  sir. 

Q.  And  those  commenced  approximately  April 
3934?  A.     Yes. 

Q.  And  as  a  result  of  that  did  you  make,  exe- 
cute and  deliver  a  number  of  promissory  notes? 

A.     Yes,  I  did. 

Mr.  Cades:  Upon  the  testimony  of  the  counter- 
claim subject,  in  accordance  with  a  stipulation  with 
a  motion  to  strike  depending  upon  the  disposition 
of  the  demurrer. 

Mr.  Moore:     Yes. 

Q.  I  show  you  here  several  documents  and  ask 
you  if  these  are  the  promissory  notes  that  you  have 
signed?  A.     Yes,  sir. 

Q.  Will  you  check  through  there  and  see  if  those 
were  all  dated  in  1934?  A.     Yes,  sir. 

Q.     There  are  how  many  of  them,  Mr.  Carey? 

A.     Nine. 

Mr.  Moore :  We  will  offer  these  in  evidence, 
may  it  please  the  Court,  and  ask  them  to  be  marked 
Exhibits  1  to  9  inclusive. 
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The  Court:     They  may  be  received  and  marked. 

Q.  Now,  I  show  you  some  other  notes  here  and 
1  will  ask  you  to  check  and  see  if  you  have  signed 
those  notes  and  if  they  are  dated  in  the  year  1935? 

A.     Yes,  there  are  8,  1935. 

Mr.  Moore:  May  it  please  the  court,  we  offer 
these  in  evidence  as  Exhibit  10  to  17  inclusive. 

The  Court:  It  may  be  received  as  the  defend- 
ant's exhibits  next  in  order. 

Q.  I  will  show  you  another  set  of  notes  and  ask 
you  whether  or  not  you  have  signed  those  and 
vrhether  those  are  all  dated  in  1936,  and  give  me 
the  number'?  A.     12  notes. 

Mr.  Moore :  We  will  offer  these  in  evidence,  may 
it  please  the  Court,  and  ask  that  they  be  marked 
18  to  29. 

The  Court:  They  may  be  received  and  marked 
defendant's  exhibits  next  in  order. 

Q.  I  will  show  you  another  set  of  notes  and  ask 
you  if  you  have  signed  those  notes  and  if  they  are 
all  in  the  year  1937,  and  give  me  the  amount  or 
]mmber  of  notes  there?  A.     Yes,  five. 

Mr.  Moore :  We  wdll  offer  these  in  evidence,  may 
it  please  the  Court,  and  ask  that  they  may  be 
marked  next  in  order. 

The  Court :     They  may  be  so  received.  (30  to  34.) 

^Ir.  Moore:  At  this  time  I  have  already  advised 
counsel  that  there  are  4  notes  missing  between  the 
last  note  introduced  by  the  defendant  and  the  first 
note  introduced  by  the  plaintiff.  The  first  is  dated 
May  28,  1937,  and  is  numbered  491  and  is  in  the 
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sum  of  $2330;  the  next  is  on  June  29,  1937,  num- 
bered 614,  in  the  sum  of  $2330 ;  next  is  dated  August 
1,  1937,  and  is  numbered  702  and  is  in  the  sum  of 
$1165 ;  the  fourth  being  dated  July  30,  1937,  num- 
bered 712  and  being  in  the  sum  of  $2330. 

The  Court:     Those  notes  are  they  similar  notes? 

Mr.  Moore :     They  are  similar  notes,  your  Honor. 

The  Court:     Have  they  been  paid? 

Mr.  Moore:     Yes. 

The  Court:     And  is  that  so,  Mr.  Cades'? 

Mr.  Cades:  Yes,  subject  to  the  agreement.  We 
had  at  the  beginning,  we  stipulated  with  counsel 
that  these  were  in  existence  and  were  paid  and  the 
detail  concerning  payments  will  be  submitted  in 
the  same  form  with  the  details  of  the  notes  in  chief. 

Mr.  Moore:  With  these  notes  coming  in  we  ask 
that  be  marked  1-A  and  2-A  and  there  will  be  four 
Avhich  we  will  only  have  a  set,  your  Honor. 

Q.  Now,  Mr.  Carey,  when  you  executed  and  had 
outstanding  15  notes  and  you  executed  a  sixteenth, 
what  was  the  purpose  of  the  execution  of  that  note 
where  3^ou  got  no  further  funds'? 

Mr.  Cades:     I  object.   That  is  supported  by  noth- 
ing.  Let's  talk  about  the  notes  in  the  case  now. 
(Argument.) 

The  Court:  I  think  it  is  a  little  indefinite.  You 
can  ask  him  about  the  agreement.  You  can  go  into 
that  and  develop  it  with  reference  to  the  15  notes. 

Q.  Mr.  Carey,  will  you  give  us  what  this  agree- 
ment was,  with  reference  to  these  borrowings  ? 
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A.  You  mean  by  that  that  3^ou  want  me  to  go 
back  to  the  very  beginning  ? 

Q.     And  come  forward. 

A.  Similar  to  what  Mr.  Tennent  has  testified  to 
or  do  you  want  me  to  start  in  just  on 

Q.  What  your  agreement  was  and  how  you  cor- 
rected this  thing  out  during  its  existence  ? 

A.  Well,  the  notes  were  made  up  in  our  office  in 
the  amount  of  either  $1165  or  $2330. 

The  Court:  Mr.  Carey,  are  these  the  notes  that 
are  in  evidence  here;  are  these  the  notes  you  are  talk- 
ing about?  A.    Yes. 

The  Court :  That  is  what  we  want  to  know  about. 
Just  confine  yourself  to  these  notes. 

Q.     These  are  the  notes  ?  A.     Yes. 

Q.  And,  Mr.  Carey,  when  there  were  15  notes 
outstanding,  what  did  you  get  the  16th  note  for? 

The  Court :  Just  a  moment,  Mr.  Moore,  I  would 
like  this  to  be  cleared  up  a  little  bit  before  you  get 
to  the  15th  and  16th.  You  haven't  shown  yet  how 
many  notes  they  had  executed  on  this  particular  day. 
Maybe  he  only  executed  half  of  these  or  find  out 
from  him,  did  he  execute  all  these  notes  at  this  one 
time,  that  is  what  I  want  to  find  out. 

Q.  Very  well.  In  the  execution  of  these  notes 
here,  were  these  executed  at  one  same  time  or  differ- 
ent times'?  A.     Monthly. 

0.  That  was  the  usual  thing,  one  note  each 
month?  A.     One  note  each  month. 

Q.  When  you  executed  a  note  each  month,  the 
first  note  you  got  a  certain  amount  of  money? 

A.     Yes,  I  did. 
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Q.     And  that  is  the  first  note  you  got  there'? 

A.     Well,  if  the  note 

Q.     Say,  the  note  is  $1000? 

Mr.  Cades:  I  object,  your  Honor,  the  first  note 
you  are  introducing  in  evidence,  what  note  are  you 
talking  about  ?  I  insist  that  you  be  definite.  I  don 't 
think  that  this  is  right  taking  the  notes.  The  notes 
are  here  and  you  can  ask  him,  what  did  you  do  with 
the  notes.    (Argument) 

Mr.  Moore:  (Argument)  May  it  please  the  court, 
if  there  is  going  to  be  an  objection  of  this  thing  at 
this  time  I  would  suggest  that  we  get  all  the  appli- 
cations in  and  then  w^e  can  aSi^  the  questions,  if  that 
is  what  they  want. 

Mr.  Cades:  It  is  all  right  with  me.  The  facts 
are  not  in  dispute.  Your  Honor  already  has  a  form 
worked  out  by  both  counsel  for  the  convenience  of 
both  parties  and  court.  A  similar  situation  will  be 
stipulated  to  show  what  has  happened  to  every  sin- 
gle note  that  was  introduced  in  evidence.  (Argu- 
ment) 

Mr.  Moore:  I  can  go  on  and  take  up  another 
phase,  your  Honor. 

Q.  Mr.  Carey,  taking  these  notes  that  you  have 
already  testified  to,  three,  four,  5,  6  and  7,  were  por- 
tions of  those  notes  applied  to  payments  on  prior 
notes  ?  A.     Yes. 

Q.  Now,  in  addition  to  the  application  of  the 
first  amount  of  these  notes  to  payment  on  pre-exist- 
ing notes,  did  you  pay  any  cash?  A.     Yes. 
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Q.     Have  you  a  tabulation  of  that  cash  paid? 

A.     Yes. 

Q.     Is  it  there  ?  A.     Yes. 

Q.  Is  this  taken  from  the  records  of  your  busi- 
ness? A.     Yes,  sir. 

Q.  Will  you  let  me  have  that  tabulation  and  is 
that  by  year?  A.     Yes,  by  year. 

Q.  Will  you  give  us  the  dates  and  amounts  of 
those,  Mr.  Carey,  or  if  counsel  wishes  to  save  time 
and  I  will  take  it  and  tabulate  that  and  put  it  in. 

Mr.  Cades :  Your  Honor,  please,  the  exhibit  that 
has  been  shown  to  me  includes  a  lot  of  payments, 
some  on  notes  that  are  not  involved  in  this  litiga- 
tion and  on  which  we  have  already  stipulated  that 
payments  have  been  made.  I  don't  see  how  it  would 
be  possi])le  to  have  testimony  come  in  in  view  of  the 
stipulation  that  counsel  has  made  that  they  will  af- 
firmatively show  and  i)ut  in  a  concrete  form  of  all 
pa3'ments  that  have  been  made.    (Argument) 

The  Court:  It  is  about  3  or  4  months.  Suppose 
you  gentlemen 

Mr.  Moore :  Here  is  the  situation.  May  it  please 
the  court,  this  stipulation  covers  all,  that  is  the  sizes 
of  tlie  payments  on  each  note.  Now,  those  payments 
are  made  up,  your  Honor,  of  two  things,  one,  the 
proceeds  of  notes  and,  two,  the  actual  payment  of 
cash,  and  of  course  it  is  certainly  proper  in  this 
case  to  show  that  a  portion  of  these  paid  notes  were 
made  up  by  applications  of  proceeds  of  further 
notes  and  others  by  cash.  So  that  when  we  get  down 
to  the  final  solution  now  he  talks  about  three  other 
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notes,  what  we  intend  to  do  with  that,  that  any  cash 
tliat  he  has  sent  forward  that  has  api)lied  from  the 
three  notes  that  we  have  been  talking  al)out  in  this 
case,  which  are  not  before  the  court,  that  that 
amount  that  was  applied  to  those  three  notes  will  be 
deducted.  So  that  we  have  a  perfect  picture  of  two 
tilings,  which  I  am  certain  this  court  will  want  to 
know,  first  the  application  of  funds  from  the  notes 
and  the  application  of  funds  from  cash. 

Mr.  Cades:  Your  honor,  please,  I  think  I  can 
straighten  this  up  so  simply.  In  order  to  make  u]3 
a  counterclaim,  counsel  has  to  show  two  things, 
first,  is  the  payment  of  notes  that  are  in  service 
and  second,  the  amounts  that  have  been  paid  as  a 
result  of  criminal  usury.  There  can  be  no  purpose 
served  to  come  in  on  a  series  of  notes  and  try  to 
get  in  cash  payments  some  of  which  cash  counsel 
will  concede  were  paid  on  notes  that  are  not  involved 
in  this  litigation,  and  try  to  jumble  these  up  with 
the  application  of  payments  from  other  notes.  If 
counsel  wants  to  show  what  payments  have  been 
made  on  these  notes,  if  he  now  wants  to  take  those 
statements  and  segregate  and  have  Mr.  Carey  show 
here  cash  payments  and  those  on  the  application  of 
cash  received  from  notes,  why  there  can  be  no  objec- 
tion on  that.  (Argument)  I  object  to  it  because  it 
has  no  bearing  and  is  irrelevant  and  immaterial.  I 
will  go  over  this  matter  with  counsel  and  if  it  can 
be  made  a  part  of  our  stipulation,  why  that  can  be 
done. 
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The  Court:  It  is  4  o'clock  and  I  think  you  had 
better  get  together  and  if  these  facts  are  not  dis- 
puted and  if  you  can't,  I  will  permit  you  to  go  ahead 
with  your  case. 

Mr.  Moore:     Is  your  Honor  going  to  adjourn'? 

The  Court:  Yes,  we  will  take  an  adjournment 
until  tomorrow  morning  at  9:30.  Is  that  time 
enough  ? 

Mr.  Moore:     Yes. 


On  the  25th  of  Jmie,  1943,  all  parties  to  the  pro- 
ceedings being  present,  the  following  testimonies 
were  taken: 

The  Court:  Let  the  record  show  both  counsel 
for  the  plaintiif  and  defendant  are  present.  Mr. 
Moore,  would  you  mind  making  a  statement  of  your 
defense ;  you  stipulated  a  lot  of  facts,  you  and  coun- 
sel and  I  would  like  to  know  what  your  defense  is 
here  so  that  I  can  follow  the  evidence? 

Mr.  Moore :  May  it  please  the  court,  I  think  that 
with  reference  to  going  through  the  ramification  I 
think  we  had  better  connect  it  up  on  a  memorandum 
right  straight  through. 

Mr.  Cades:  Your  Honor,  I  don't  think  counsel 
has  to  go  into  any  ramification.  I  meant  laws  to  find 
out  what  the  defense  is.  If  they  could  make  a  state- 
ment as  to  what  they  are  trying  to  prove.  It  is  not 
clear  yet  what  they  are  relying  on  as  a  line  of 
defense. 

Q.  Now,  ]\Ir.  Carey,  prior  to  1933  you  were  in 
the  sewing  machine  business  over  in  Honolulu? 

A.    Yes,  sir. 
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Q.  And  when  was  it  that  you  opened  a  hrancli  in 
Hilo  ?  A.     In  November  or  December,  1933. 

Q.  Now^,  Mr.  Carey,  when  you  started  your 
branch  here  in  Hilo  did  you  have  finances  sufficient 
to  operate  that  business '? 

A.     No,  not  satisfactory. 

Q.  Now,  did  you  make  any  arrangements  for  ob- 
taining finances  to  operate  this  business? 

A.     Well,  I  did  through  Mr.  Tennent. 

Q.  And  wl-o  did  you  make  that  arrangement 
with ;  what  did  you  make  the  arrangement,  with 
what  form  that  is  the  plaintiff  in  this  case  ? 

A.     Yes,  sir. 

Q.  And  what  was  the  agreement  with  reference 
to  financing  this  branch  here  in  Hilo? 

Mr.  Cades:  Your  Honor,  please,  I  will  have  to 
object.  Whatever  arrangements  he  made  were 
through  Mr.  Tennent. 

The  Court:  Well,  Mr.  Tennent  was  his  agent. 
I  will  allow  the  question. 

A.  The  arrangement  was  that  it  was  necessary 
for  me  to  put  up  sewing  machine  contracts  as  col- 
lateral security  in  a  ratio  of  $2.50  worth  of  con- 
tracts for  each  $1  borrowed,  and  as  the  sewing  ma- 
chine contracts  were  paid  off  to  me  in  the  form  of 
collections  or  if  any  of  them  w^ere  repossessed,  it  was 
necessary  for  me  to  supply  the  Hilo  Finance  & 
Thrift  Company  with  additional  contracts  so  that 
the  collateral  was  kept  on  a  par  at  all  times  on  that 
ratio  of  two  and  a  half. 
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Q.  In  addition  to  this  security  was  there  any 
other  security  put  U])? 

A.     Yes,  there  was  a  life  insurance  policy. 

Q.     Policy  on  w^hose  life?  A.     On  mine. 

Q.     In  what  amount?  A.     $10,000. 

Q.  Now,  in  borrowing  money  to  finance  this 
branch  what  amount  if  any  were  you  to  borrow, 
what  total  ? 

A.  Well,  there  was  no  limit  to  it.  In  other 
words,  it  was  understood  that  these  loans  would  be 
made  to  me  each  month  as  long  as  I  was  in  a  position 
to  supply  contracts. 

Q.     That  is  collateral?  A.     Collateral. 

Q.  As  you  made  a  loan  each  month  what  did  you 
do  in  addition  to  what  you  have  already  told  us  to 
evidence  this  loan.  Was  there  any  agreement  or 
any  writing  or  anything  given? 

A.  Yes,  there  w^as  notes  signed  each  time  I 
would  make  a  loan.  It  would  be  necessary  to  send 
over  a  batch  of  contracts  of  matched  contracts  to 
go  with  the  signed  notes. 

Q.  Are  these  the  notes  that  you  have  identified 
here  the  ones  that  were  introduced  by  the  plaintiff, 
are  these  the  notes  of  which  you  speak? 

A.     They  are. 

Q.  Now,  would  the  loan  of  one  or  two  thousand 
or  small  amounts  of  that  do  you  any  good  in  this 
situation?  A.     Certainly  not. 

Mr.  Cades:  I  object.  I  move  to  strike  the  an- 
swer for  the  purpose  of  making  my  objection.  He 
has   testified   with   reference   to   the   arrangement. 
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That  is  wholly  immaterial  in  the  trial  of  this  case. 

The    Court:     I    don't   think   that    is    right,    Mr. 
Moore. 

Mr.  Moore:     May  I  be  heard  on  this  situation? 

The  Court:     Yes,  sure. 

Mr.  Moore:  May  it  please  the  court,  here  is  the 
situation.  We  have  and  we  say  this  question  is  very 
competent  and  material  for  the  reason  that  he  had  a 
branch  of  sewing  machine  selling  agency  and  of 
course  we  need  money  to  support  that  and  not  just 
a  little  money  but  lot  of  money.  In  other  words, 
we  are  trying  to  show  that  this  is  a  borrowing  agree- 
ment to  operate  a  sewing  machine  agency  and  it  is 
material  here  as  to  what  amount  or  amounts  VvT 
need.  That  is  to  show  that  just  a  drop  in  the  bucket 
would  not  do  us  any  good  at  all,  which  would  fur- 
ther this  oral  agreement  to  borrowing  a  limited 
amount  of  money  to  operate  a  branch  of  the  sew- 
ing machine  agency. 

The  Court:  He  testified  didn't  he,  he  said  as 
long  as  he  produced  collateral,  it  would  not  make 
any  difference  with  these  contracts,  he  would  get 
the  amount  of  money  in  proportion  to  the  amount  he 
put  up  as  collateral. 

Mr.  Moore:     (Argument.) 

The  Court:     Nobody  is  contending  that  as  yet. 

Mr.  Moore:  May  we  have  an  exception  to  your 
Honor's  ruling? 

The  Court:  I  will  allow  the  question  although 
I  am  frank  to  say  that  I  am  not  too  sure. 

Mr.  Cades:     I  will  take  no  exception  but  I  do 
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say  in  order  to  have  a  record  the  witness  should 
testify  what  was  said  and  what  was  done  and  not 
his  mental  intention  to  bring  in  collateral  matters, 
it  would  keep  us  here  a  week. 

The  Court:     Go  ahead. 

Q.  Now,  after  this  agreement  got  in  operation, 
Mr.  Carey  to  begin  with  where  were  these  notes 
drawn  up,  that  is  Honolulu  or  Hilo  ? 

A.     At  Hilo. 

Q.     And  later  on? 

A.     They  were  drawn  up  in  our  office. 

Q.     Where  did  you  get  the  forms? 

A.  They  w^ere  sent  to  us  in  pads  probably  50 
or  a  hundred  notes  to  a  pad  sent  to  us  by  the  Hilo 
Finance  &  Thrift  Company. 

Q.  And  these  notes  were  they  the  ones  that  are 
yellow,  those  are  the  ones  that  were  sent  to  you? 

A.     Yes,  sir. 

Q.  When  you  executed  the  note  you  have  testi- 
fied that  you  executed  the  note  and  then  you  sent 
along  with  it  a  collateral?  A.     Yes,  sir. 

Q.  I  will  show  you  some  folder  here  and  ask  you 
what  this  is.  Can  you  tell  me  what  this  is,  Mr. 
Carey  ? 

Mr.  Cades :     Just  a  moment,  I  would  like  to  see  it. 

A.  This  is  a  list  of  the  names  and  style  number 
and  serial  number  of  the  sewing  machine  contracts 
that  were  pledged  to  the  Hilo  Finance  &  Thrift 
Company. 

Mr.  Cades :     May  the  record  show  that  the  witness 
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is  referring  to  a  list  headed  Contract,  Hilo  Finance 
&  Thrift  Company,  No.  1674,  $2330.    That  is  what 
is  marked  on  the  top. 

Q.  Now,  is  there  a  letter  of  transmittal  at- 
tached to  each  one  of  those  %  A.     Yes,  sir. 

Q.  Now,  Mr.  Carey,  was  a  similar  one  on  notes 
of  the  nature  that  are  now  in  evidence  transmitted 
with  that  note  ? 

A.  Yes.  I  might  add  that  there  were  times  how- 
ever when  it  was  necessary  to  send  over  collateral 
where  there  was  no  loans  made  in  order  to  offset 
repossessions  and  sewing  machine  contracts  that 
had  paid  off  thereby  lowering  the  amount  of  collat- 
eral. It  would  then  be  necessary  to  send  over  a  list 
like  this  minus  a  note. 

Q.  This  is  to  bring  up  the  ratio  of  your  collat- 
eral to  two  and  a  half  per  one  dollar  borrowed  ! 

A.     Yes,  that  is  right. 

Q.  Mr.  Carey,  will  you  just  take  one  of  those 
out.  It  is  no  use  to  introduce  all  of  it  in  evidence. 
One  of  those  with  a  letter  of  transmittal.  Now,  Mr. 
Carey,  this  list  and  this  letter  of  transmittal  this  is 
a  copy  of  the  letter  that  you  sent  and  the  list  of  the 
contracts  you  sent?  A.     That  is  right. 

Q.  Now,  the  actual  contracts  listed  on  here  what 
happened  to  those  ? 

A.  Why,  they  were  paid  by  the  Hilo  Finance 
&  Thrift  Company. 

Q.  What  I  am  getting  at  is  this,  were  the  actual 
contracts  themselves  transmitted  with  this  letter  and 
this  list  ?  A.     That  is  right,  they  were. 
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Mr.  Moore :     We  will  offer  this  in  evidence. 

The  Court:  It  may  be  received  in  evidence  and 
marked  next  exhibit  in  order. 

Mr.  Cades:  Your  Honor,  have  you  worked  on 
the  admission? 

The  Court:     Yes,  I  let  it  go  in. 

Mr.  Moore :  May  it  please  the  court  we  have  here 
similar  compilations  as  are  attached  to  the  plaintiff's 
exhibit  that  is  with  reference  to  the  number  and 
date  and  amount  of  loan.  We  will  ask  that  these  be 
admitted  in  evidence  and  be  marked  as  A-1,  B,  sub- 
ject however  to  checking  as  to  the  accuracy  of  the 
figures. 

Mr.  Cades:  I  think  the  record,  your  Honor, 
should  show  as  my  understanding  with  counsel  in 
fairness  to  him,  that  subject  to  the  objection  of  law, 
subject  to  the  motion  to  strike  that  it  was  stipulated 
and  agreed  between  counsel  with  the  respective  par- 
ties that  the  facts  as  shown  on  each  of  these  slips 
now  offered  are  facts  with  respect  to  the  matter  in- 
dicated therein,  namely,  the  date  of  the  note,  the 
total  loan,  the  interest,  cash  received,  et  cetera.  Is 
that  the  stipulation? 

Mr.  Moore:     Yes. 

The  Court:  It  may  be  received  in  evidence  and 
marked  next  in  order.  ■ 

Mr.  Moore:  Those  will  have  to  go  as  A-1,  2-A, 
3-A,  and  attached  to  the  note. 

Q.  Now,  Mr.  Carey,  you  had  correspondence  did 
you  not  from  time  to  time  with  the  Hilo  Finance  & 
Thrift  Company?  A.     Yes,  sir. 
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Q.  As  to  what  these  notes  that  you  executed 
and  forwarded  to  the  Hilo  Finance  &  Thrift  Com- 
pany were  for?  A.     Yes. 

A  five-minute  recess  was  had,  after  which  time  all 
parties  to  the  proceedings  being  present,  the  follow- 
ing testimonies  were  taken : 

Mr.  Moore :  May  it  please  the  court,  it  has  been 
stipulated  that  the  payments  in  cash  as  listed  upon 
this  sheet  would  be  testified  to  by  proper  witnesses. 
So  in  order  to  save  going  down  through,  we  will  put 
these  cash  payments  and  these  cash  payments.  It  is 
strictly  understood  our  payments  are  in  duplication 
as  recorded  on  each  of  those  exhibits  attached  to 
each  note. 

Mr.  Cades:  And  one  other  thing,  it  was  also  a 
part  of  the  stipulation,  whereas  the  sheet  shows  the 
payments  made  by  check  on  a  certain  date. 

Mr.  Murray:  That  is  correct,  this  is  just  a  date 
of  the  check  and  it  may  have  been  received  days  or 
a  variation  of  days  later,  that  is  understood. 

Mr.  Cades:  Let's  get  the  record  clear.  May  I 
state  the  stipulation  so  we  won't  have  any  dispute 
about  it.  The  purpose  of  dispensing  of  the  neces- 
sity of  the  introduction  of  books  and  records,  it  is 
stipulated  between  counsel  that  payments  were  made 
in  cash  by  the  defendant  in  the  amounts  covering  the 
period  as  shown  on  the  sheet  which  will  be  intro- 
duced ;  that  the  checks  issued  bore  the  date  as  shown 
in  the  sheet  but  that  the  actual  payment  was  not  re- 
ceived in  Hilo  until  the  time  that  is  shown  on  the  re- 
spective payment  dates  and  the  slips  that  have  been 
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introduced  as  part  of  the  stipulation,  and  it  is  fur- 
ther agreed  that  these  payments  in  cash  do  not  con- 
stitute a  duplication  of  payment.  It  is  merely  put 
in  by  counsel  for  the  defendant's  insistence  in  order 
to  separate  what  payments  were  made  out  of  profits, 
and  what  payments  were  paid  out  of  proceeds  from 
other  sources  belonging  to  the  defendant,  Carey. 
With  that  understanding  this  may  be  put  in. 

Mr.  Moore :     That  is  all  right. 

Mr.  Moore :  Counsel  has  agreed  to  the  alteration 
at  the  bottom  and  if  your  Honor  will  initial  it. 

Mr.  Cades:  It  is  understood  that  we  have  re- 
served the  right  of  cross-examination  as  to  that. 

The  Court :  Yes.  It  may  be  received  in  evidence 
and  marked  the  next  defendant's  Exhibit  number 
in  order. 

Clerk:     36. 

Q.  Now,  Mr.  Carey,  I  show  you  defendant's  ex- 
hibit 11,  being  noto  dated  February  19,  1935,  in  the 
sum  of  $2330.  Now,  you  will  notice,  Mr.  Carey,  that 
the  next  note  is  dated  June  12,  is  it  not  % 

A.     Yes,  sir. 

Q.  There  is  no  new  notes  in  between  February, 
1935,  and  June,  1935.  Now,  Mr.  Carey — what  would 
be  this  exhibit  number  that  we  have  just  put  in"? 

Clerk:     36. 

Q.  I  will  show  you  defendant's  Exhibit  36,  and 
you  will  notice  there,  Mr.  Carey,  that  ])etween  tlie 
time  set  out  in  exhibit  No.  11  being  the  note  of 
February  19,  1935,  and  Exhibit  12  which  is  June 
12,  1935,  that  there  are  five  payments  made  or  six 
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payments  made  between  those  notes  and  cash  that  is 

$1000,  1019,  1397,  543,  and  1000  and  863.94. 

The  Court:     There  is  another  one  in  December. 

Mr,  Moore :  I  am  only  talking  about  the  ones  be- 
tween those  dates,  your  Honor. 

Q.  Now,  can  you  explain,  Mr.  Carey,  why  there 
were  no  new  notes  given  between  February  and 
June  and  in  addition  why  these  payments  were 
made? 

Mr.  Cades:  We  object  to  form,  competency  and 
relevancy. 

The  Court:  I  will  allow  the  question,  save  trou- 
ble and  save  a  lot  of  time. 

Mr.  Cades:     Exception. 

A.  It  was  due  to  the  fact  that  a  good  many  of 
our  salesmen  that  were  working  in  Hilo  at  the  time 
had  returned  to  Honolulu  and  we  did  not  have  sew- 
ing machine  contracts  that  w^ere  made  on  the  Island 
of  Hawaii  to  pledge  with  the  Hilo  Finance  &  Thrift 
Company  for  any  additional  borrowings. 

Q.  And  what  was  the  agreement  at  that  particu- 
lar time  with  reference  to  what  kind  of  contracts 
had  to  be  pledged  with  the  Hilo  Finance  &  Thrift 
Company  ? 

A.  They  insisted  upon  having  sewing  machine 
contracts  that  were  on  the  Island  of  Hawaii. 

Q.  And  had  you  thus  sent  to  Hilo  any  contracts 
that  were  not  on  the  Island  of  Hawaii  to  secure  fur- 
ther borrowings'?  A.     Yes. 

Q.  And  was  there  any  request  made  of  you  with 
reference  to  the  contracts  from  other  islands  cov- 
ering the  security  here  ?  A.     Yes,  sir. 
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Mr.  Cades:  May  it  be  understood  my  objection 
runs  along  this  line? 

The  Court :     Yes,  that  is  understood. 

Q.  Did  you  ever  receive  any  instructions  with 
reference  to  this*?  A.    Yes,  sir. 

Q.     And  from  whom  did  you  receive  them? 

A.  Both  from  the  Hilo  Finance  &  Thrift  Com- 
pany and  Mr.  Tennent. 

Q.  I  show  you  a  letter  dated  December  26,  1935, 
addressed  to  you,  Mr.  Carey,  and  signed  by  Mr.  E. 
C.  Tennent.  Is  that  the  instruction  that  you  re- 
ceived from  Mr.  Tennent?  A.     Yes. 

Mr.  Moore:  Now,  we  will  offer  this  in  evidence, 
may  it  please  the  court. 

Mr.  Cades :  Your  Honor,  please,  there  is  nothing 
in  this  that  has  any  allowance  so  far  as  our  theory 
is.  It  is  consistent  with  the  theory  of  the  case  but 
if  you  are  going  to  put  every  correspondent  and 
everything  in  we  v/ill  be  here  forever.  I  will  object 
that  it  is  wholly  immaterial.  If  it  goes  in,  it  will 
be  ncessary  for  me  to  show  everything  in  respect 
to  the  collateral  and  it  can  be  no  part  of  the  issues 
in  this  case. 

The  Court :  How  is  the  collateral  affecting  your 
case? 

Mr.  Moore:  May  it  please  the  court,  as  shown 
here  between  these  notes  there  is  a  hiatus  of  about 
four  months,  that  is  from  February  to  June.  The 
agreement  we  rely  on  is  an  agreement  to  borrow 
money  as  is  needed  and  we  have  borrowings  shown 
by  these  notes  practically  every  month  and  in  some 
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months  more  than  once  a  month,  and  we  want  to 
show  why  the  practice  in  this  particular  chain.  In 
other  words,  the  reason  why  the  notes,  the  borrow- 
ings were  not  continued  from  month  to  month  under 
the  original  agreement  was  because  they  could  not 
furnish  the  security  or  the  kind  of  security  that 
the  Hilo  Finance  &  Thrift  Company  requested. 

Mr.  Cades:     (Argument.) 

The  Court:  They  couldn't  get  any  money  unless 
they  had  a  contract. 

Mr.  Cades:  (Argument)  Are  we  to  go  over  Mr. 
Carey's  business  for  the  last  five  years  and  see  why 
he  didn't  borrow  more  or  less? 

Mr.  Moore:  And  furthermore,  this  letter  con- 
tains the  demand  to  pay  over  the  then  existing  obli- 
gations and  these  payments 

The  Court :  I  will  allow  it  and  it  may  be  received 
and  marked  defendant's  exhibit  next  in  order. 

Mr.  Cades:     Exception. 

Q.  I  will  show  you  a  letter  dated  September  5, 
1936,  and  ask  you  if  you  received  that  letter? 

A.     Yes. 

Q.     And  that  is  a  letter  from  whom? 

A.     Hilo  Finance  &  Thrift  Company. 

Q.    And  dated  w^hen? 

A.     September  5,  1936. 

Mr.  Moore :  May  it  please  the  court,  at  this  time 
we  will  offer  this  letter  in  evidence,  it  being  a  letter 
addressed  to  the  White  Sewing  Machine  Agency  by 
the  Hilo  Finance  &  Thrift  Company  prior  to  the  due 
date  of  the  next  installments  due  on  these  notes  giv- 
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ing  an  accounting  of  what  will  be  due  and  what  will 

have  to  be  forwarded  in  order  to  have  these  notes 

current. 

Mr.  Cades:  Object  to  it  for  the  same  reason  as 
stated.  Obviously  part  of  a  series  of  correspond- 
ence. While  it  does  not  do  any  harm  itself,  it  opens 
up  a  lot  of  issues  in  this  case ;  how  it  has  any  bear- 
ing on  it,  I  am  not  able  to  see. 

The  Court :  It  is  stipulated  here  that  the  White 
Sewing  Machine  Agency  is  Mr.  Carey'? 

Mr.  Moore :  That  is  what  he  testified,  that  he  op- 
erated it. 

Mr.  Cades :     He  has  not  as  yet. 

Mr.  Moore ;     Very  well. 

Q.  Do  you  operate  the  White  Sewing  Machine 
Agency  1  A.     Yes. 

The  Court:  It  may  be  received  in  evidence  and 
marked  defendant's  exhibit  next  in  order.  *, 

Clerk:     38. 

Mr.  Cades:     Exception. 

Q.  Now,  Mr.  Carey,  I  show  you  defendant's  ex- 
hibit 27,  which  is  a  note  dated,  that  is  the  typewrit- 
ten date  that  you  evidently  put  on  in  Honolulu  is 
September  29,  1936.  The  stamped  date  evidently 
put  on  by  the  Hilo  office  is  September  30,  1936. 

Mr.  Cades:  That  is  the  date  of  the  loan  as 
shown  on  the  slip. 

Q.  September  30,  1936.  Now,  you  will  not  that 
on  the  payment  of  cash,  Mr.  Care}^  on  the  date  that 
you  have  dated  the  note  that  is  Septembei'  29,  you 
paid  $330.80'?  A.     Yes,  sir. 
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Q.     Did  you  receive  any  cash  from  that  note? 

Mr.  Cades:  Your  Honor,  j^lease,  all  of  those 
matters  are  matters  of  stipulation.  Every  note  for 
the  purpose  of  saving  time  if  you  will  look  at  the — 

Mr.  Moore:  In  order  to  save  time  we  can  take 
care  of  this  with  reference  to  the  notes  commencing 
where  I  am,  that  is  September  29  or  30  as  appears 
in  the  Hilo  records  from  then  on  with  the  exception 
of  the  note  dated  April  16,  1937,  the  note  dated 
August  1,  1937,  and  the  note  dated  November  30, 
1937,  the  date  received,  no  money  in  cash  be  paid, 
sent  money  along  with  the  note. 

Mr.  Cades:  Your  Honor,  please,  I  don't  know 
whether  counsel  wants  a  double  stipulation  for  some 
series.  My  objection  is  that  he  is  taking  up  in  piece 
what  we  have  in  here.  (Argument.)  It  may  be 
that  that  stipulation  should  be  withdrawn.  He  has 
it  in  the  matter  of  a  stipulation  and  now  he  wants 
an  oral  stipulation.  All  right,  you  ask  the  questions 
and  I  will  enter  my  objections. 

Q.     Did  you  receive  any  cash?  A.     No. 

The  Court:     I  will  allow  the  question. 

Q.     What  was  the  $330  for? 

The  Court:     The  money  that  he  sent? 

Mr.  Moore:     Yes,  your  Honor. 

Mr.  Cades:  I  object  to  that  again.  We  have 
already  stipulated  what  payments  he  has  made. 
There  is  already  evidence  that  there  was  notes, 
there  was  a  stipulation  of  how  the  proceeds  were 
applied  of  each  loan. 

The  Court:  I  am  absolutely  in  the  dark.  You 
gentlemen  have  been  in  this  case  for  months  and 
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you  have  been  stipulating  back  and  forth  and  I 
am  up  here  trying  to  get  in  the  record,  trying  to 
do  something  after  you  get  all  through. 

Mr.  Cades:  Your  Honor  is  very  patient  but 
sometimes  when  you  try  to  stipulate  to  save  time, 
sometimes  it  doesn't  save  time.  But  counsel  insists 
on  putting  in  past  mail  on  this  and  that  note.  If 
he  has  anything  to  stipulate  or  bring  in  on  anything 
L  have,  no  objection  but  it  is  just  confusing. 

The  Court:  Mr.  Moore,  is  this  in  the  stipula- 
tion ? 

Mr.  Moore:  This  particular  phase  is  not  in  the 
stipulation.  Now,  let  me  explain  the  purpose  of 
this,  your  Honor. 

The  Court:  If  it  isn't  in  the  stipulation,  I  will 
let  you  proceed,  Mr.  Moore. 

Q.  Do  you  recall  what  this  330  that  accompanied 
this  2330  note  at  that  time  was  for?  A.     Yes. 

Q.     What  was  it  for? 

A.  It  was  to  pay  installment  payments  on  a 
previous  note. 

Q.  What  was  your  prepaid  interest  on  a  $2000 
note?  A.     $330. 

Q.  And  when  there  were  15  notes  outstanding 
and  you  signed  a  new  note  received  no  cash,  how^ 
much  money  were  you  required  to  send  to  keep  your 
account  current? 

Mr.  Cades:     Your  Honor,  please,  if  that  isn't  a 
hypothetical  question,  I  never  heard  one.  He  hasn't 
qualified  this  witness  as  an  expert. 
(Argument.) 
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The  Court:  Is  there  anything  in  the  evidence 
that  was  said  about  an  agreement  of  15  notes,  Mr. 
Moore  ? 

Mr.  Moore:  There  is  evidence  in  here  not  only 
15,  there  is  some  40  odd. 

The  Court:  I  mean  about  the  particular  15 
notes  ? 

Mr.  Moore:     There  are  in  these  series. 

The  Court :  There  are  a  number  of  notes  I  know. 
1  mean  was  there  a  special  agreement  about  the 
number  of  notes? 

Mr.  Moore:  May  it  please  the  Court,  the  pur- 
pose of  this  question  is  this :  That  we  know  from 
the  stipulation  that  when  these  notes  were  made, 
that  the  proceeds  were  applied  to  the  installments 
due  on  prior  notes.  That  is  reflected  in  each  one 
of  these  stipulations,  that  is  each  one  of  the  notes 
you  can  see  that  the  time  of  the  note  was  executed 
and  there  was  a  corresponding  credit  to  each  of 
prior  notes.  Now,  w^hen  you  get  down  to  15  of 
those,  there  wasn't  sufficient  money  to  pay  the  notes 
and  to  pay  the  prepaid  interest.  We  know  that  the 
prepaid  interest  on  each  $2300  note  was  $330.  Now, 
what  I  am  asking  this  witness  is,  is  this  $330  that 
accompanied  these  notes,  it  appearing  in  the  evi- 
dence that  there  is  that  man}^  notes,  prior  notes  out- 
standing, is  this  $330  for  the  prepaid  interest  or 
it  is  for  something  else? 

Mr.  Cades :  We  object.  If  your  Honor  will  look 
at  defendant's  Exhibit  1-A  on,  these  are  stipulated 
facts  that  on  April  10,  1934,  that  is  the  first  note 
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which  is  subject  of  the  counter-claim,  the  defendant 
received  $1611  cash  and  $310  was  paid  to  an  en- 
tirely different  organization.  As  far  as  he  was 
concerned  it  might  have  been  paid  to  the  Bank  of 
Hawaii.    The  only  issue  here  is  criminal  usury. 

The  Covirt:  I  think  we  will  save  time  by  allow- 
ing the  question.  I  am  frank  to  say  that  I  haven't 
grasped  this  defendant's  theory  in  the  case  as  yet. 

Q.  Was  this  $330  under  that  last  question  I 
propounded  to  you  to  pay  any  prepaid  interest  or 
nof?  A.     Yes,  sir. 

Mr.  Cades:  I  will  move  that  that  answer  be 
stricken.  He  can't  possibly  testify  to  that  because 
he  doesn't  know.  Such  evidence  has  no  part  in  this 
record  of  any  kind. 

The  Court:  Well,  he  thinks  it  is  evidence  and 
I  will  leave  it  in  there. 

Q.  And  thereafter  did  this  happen  on  various 
other  occasions'?  A.     Yes,  sir. 

Q.  Now,  Mr.  Carey,  you  stopped  borrowing  from 
Hilo  Finance  &  Thrift  Company  in  1938,  did  you 
nof?  A.     Yes,  sir. 

Q.     Can  you  recall  the  date  offliand? 

A.     No,  I  cannot. 

Q.     Are  you  familiar  with  this? 

Mr.  Cades:  I  object  to  that  sort  very  stren- 
uously. I  don't  mind  saying  that  the  last  note  as 
shown  by  the  complainant  was  July  13,  1938. 

Mr.  Moore:     That  is  all  right. 

Q.  Now,  Mr.  Carey,  after  you  stopped  borrow- 
ing did  you  see  the  treasurer  of  this  corporation? 

A.     I  did. 
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Q.     And  who  is  that  treasurer? 

A.     Mr.  Hill. 

Q.     Mr.  William  H.  Hill,  the  senator? 

A.     Yes,  sir. 

Q.     Did  you  see  him  in  Honolulu? 

A.     I  did. 

Q.  Did  you  have  a  conversation  with  him  with 
reference  to  the  amounts  due  from  you  to  the  Hilo 
Finance  &  Thrift  Company?  A.     I  did. 

Q.  Will  you  give  this  court  the  conversation  to 
the  best  of  your  recollection? 

A.     Yes,  sir.   Senator  Hill  stopped  into  the  office. 

The  Court:     What  date  was  it? 

A.  That  was  I  think  in  December  1938,  and  in- 
quired of  me  why  I  was  not  making  any  more  loans. 
I  explained  to  him  that  I  had  written  him  a  letter 
explaining  that  I  was  going  to  discontinue  my  loans 
due  to  the  excessive  interest  rates  I  was  paying. 
He  explained  that  that  was  one  of  the  reasons  why 
he  wanted  to  see  me  was  because  he  had  arrange- 
ments now  made  so  that  he  could  make  additional 
loans  to  me  at  a  smaller  rate  of  interest.  I  asked 
him  if  that  rate  of  interest  was  at  the  legal  rate 
of  one  per  cent  per  month.  He  said  that  it  was  and 
on  the  reducing  balan-ces.  I  asked  him  if  he  could 
do  that  now,  why  it  v/as  that  he  hadn't  given  me 

that  kind  of  a  rate  before.   He  said 

Mr.  Cades:  At  this  point  I  move  to  strike  all 
of  it,  from  the  question,  I  couldn't  have  told  what 
it  was  all  about.  This  conversation  is  wholly  irrele- 
vant, incompetent  and  immaterial.    It  has  no  bear- 


134  George  B.  Carey  vs. 

(Testimony  of  George  B.  Carey.) 
ing  on  whether  these  loans  were  within  or  without 
the  terms  of  the  statute  and  could  only  be  put  in  the 
3'ecord  for  the  purpose  of  prejudice.   It  is  therefore 
not  within  the  issue. 

The  Court:  How  is  it  material  to  the  issues  of 
the  case,  Mr.  Moore? 

Mr.  Moore:  It  is  material  because  here  we  will 
swear  to  show  by  this  testimony  and  also  by  a  letter 
that  we  will  offer  in  evidence  here  that  prior  to  the 
passage  of  the  Act  of  1939,  Mr.  Carey  in  this  con- 
versation and  other  conversations  requested  a  settle- 
ment of  all  of  these  loans.  That  is  all  of  course 
matters  herein  set  forth,  and  gave  to  Mr.  Hill  a 
figure  on  the  basis  that  he  would  settle  and  that 
Mr.  Hill  advised  him  that  he  would  settle  on  that 
figure  subject  to  the  checking  by  his  auditors,  and 
that  after  that  a  letter  was  written  making  a  defi- 
nite offer  of  settlement;  that  at  that  time  there  in 
reality  was  nothing  due  to  Mr.  Hill  at  all  but  that 
he  offered  to  give  him  more  than  what  he  was  en- 
titled to. 

Mr.  Cades:  (Argument.)  Is  this  an  offer  to  the 
Court  in  such  a  situation  attempting  to  plead?  If 
it  is 

Mr.  Moore:  This  is  to  show  that  the  whole 
thing  was  terminated  prior  to  the  passage  of  the 
Act  of  1939. 

Mr.  Cades:     (Argument.) 

The  Court:  I  don't  think  as  long  as  there  was 
no  final  settlement  I  don't  see  how  it  is  admissible. 
It  is  simply  an  offer. 
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Mr.  Moore:  May  it  please  the  Court,  so  that  we 
can  keep  the  record  straight  I  want  to  get  this  par- 
ticular letter  in  and  have  it  come  within  the  rule. 

Mr.  Cades:  I  would  submit  a  ruling  to  the  mo- 
tion to  strike. 

The  Court:     The  motion  is  granted. 

Mr.  Moore :     Exception,  your  Honor. 

Mr.  Moore:  I  will  ask  that  this  letter  dated 
April  5,  1939,  addressed  to  the  Hilo  Finance  & 
Thrift  Company  by  Anderson,  Wrenn  &  Jenks  be 
marked  for  identification. 

Mr.  Cades :  I  would  insist  that  that  be  expunged 
even  from  the  records  of  the  court.    (Argument.) 

The  Court :  Do  you  want  it  marked  for  identifi- 
cation ? 

Mr.  Moore:     Yes,  your  Honor. 

The  Court:  Let  it  be  marked  for  identification 
although  I  am  frank  to  say  that  it  hasn't  anything 
to  do  with  the  case,  but  I  don't  know  what  your 
theory  is  yet  in  here. 

Mr.  Moore:  May  it  please  the  court,  I  under- 
stand that  the  letter  and  evidence  given  by  Mr. 
Carey  in  this  regard  has  been  stricken  from  the 
record  and  the  other  will  be  denied? 

The  Court:  I  will  let  you  mark  this  as  an  ex- 
hibit for  identification. 

Mr.  Moore:     We  will  offer  it  in  evidence. 

Mr.  Cades:     Which  we  object  to  that. 

The  Court:  I  will  sustain  the  objection.  It  is 
simply  an  offer  to  settle. 

Mr.  Moore:     May  we  have  an  exception'? 

The  Court:     Yes,  sir. 

Mr.  Moore:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Cades : 

Q.  You  have  been  in  the  sewing  machine  busi- 
ness for  many  years,  have  you  not  % 

A.     Yes,  sir. 

Q.  And  the  substantial  part  of  your  business 
consists  of  selling  sewing  machines  on  installment 
plans'?  A.     Yes,  sir. 

Q.  And  it  would  be  fair  to  say  that  you  are  very 
familiar  with  the  methods  of  installment  selling, 
aren't  you?  A.     Yes,  sir. 

Q.  In  connection  with  installment  selling  you 
also  are  familiar  with  the  cost  of  money,  are  you 
not  %  A.     No. 

Q.     You  are  not  familiar  with  the  cost  of  money  ? 

A.     No. 

Q.  Do  you  rely  on  other  people  to  advise  you  as 
to  what  the  cost  of  money  was  to  you? 

A.     To  a  great  extent. 

Q.  How^ever,  you  did  know  that  it  was  more 
costly  for  you  to  borrow  by  paying  interest  de- 
ducted in  advance  than  it  was  to  borrow  from  banks 
and  pay  an  interest  after  the  note  had  matured? 

A.  No,  I  knew  it  was  less  expensive  to  borrow 
from  the  bank  than  the  finance  company  but  I  knew 
nothing  whether  interest  deducted  in  advance  or 
paid  at  the  end  made  any  difference. 

Q.  You  never  sat  down  to  compute  that  it  would 
be  inexpensive  for  you  to  enter  into  an  agreement 
to  pay  interest  in  advance  than  it  would  to  pay 
interest  at  the  end  of  the  term?  A.    Yes. 
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Q.  Knowing  that,  you  nevertheless  authorized 
your  auditor  Mr.  Tennent  to  negotiate  a  loan  on 
the  best  terms  that  he  could  get  for  the  borrowing 
of  money  to  open  this  Hilo  branch  % 

A.     Yes,  sir. 

Q.  And  as  a  result  of  such  authorization  he  did 
enter  into  the  arrangement  with  the  Hilo  Finance 
&  Thrift  Company  to  which  he  has  testified  to  in 
this  courtroom?  A.     That's  right. 

Q.     And  you  heard  him  testify  *? 

A.     Yes,  sir. 

Q.  You  have  been  in  court  all  during  the  testi- 
mony? A,     Yes,  sir. 

Q.  Now,  as  Mr.  Tennent  had  entered  into  this 
arrangement  with  the  Hilo  Finance  &  Thrift  Com- 
pany he  told  you  what  the  arrangem.ent  was,  did 
he  not?  A.     Not  in  detail. 

Q.  But  in  a  general  way  you  knew^  what  the  ar- 
rangement was?  A.     In  a  general  way,  yes. 

Q.  Now,  isn't  it  a  fact  you  have  tried  to  get 
bank  loans  and  have  persistently  tried  to  get  bank 
loans  in  order  to  carry  on  your  business? 

Mr.  Moore:  I  object.  That  is  not  proper  cross- 
examination. 

The  Court:  It  is  criminal  intent.  I  will  allow 
the  question. 

Mr.  Moore:     May  I  have  an  exception? 

The  Court:     Yes. 

Q.  And  isn't  it  true  Mr.  Carey,  that  because 
your  financial  business  was  such  that  you  could  ar- 
range bank  loans  you  in  fact  did  arrange  bank  loans 
because  it  was  cheaper  interest?  A.    Yes. 
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Mr.  Moore:     May  we  have  a  continued  objection? 

Q.  All  during  the  course  of  your  loans  with  the 
Hilo  Finance  &  Thrift  Company  it  was  your  busi- 
ness to  get  the  money  just  as  cheap  as  you  could? 

A.     Yes,  sir. 

Q.  And  in  accordance  with  that  business  inten- 
tion didn't  you  infer  from  time  to  time  even  during 
the  course  of  the  transactions  as  it  has  been  testi- 
fied by  you,  borrowed  substantial  sums  from  the 
bank?  A.     I  did. 

Q.  And  the  thing  that  limited  your  borrowing 
from  the  bank  was  the  fact  that  it  was  purely  a 
credit  factor,  it  was  purely  a  credit  risk  so  far  as 
bank  was  concerned  to  determine  how  much  bank 
loan  they  would  give  you?  A.     That's  right. 

Q.  Now,  you  have  testified  to  some  length  to 
the  type  of  collateral  security  that  was  offered  in 
order  to  keep  these  notes  secure.  You  were  under 
no  obligation  to  make  monthly  borrowings  that  you 
testified  to,  that  is  correct?  A.     That's  right. 

Q.  In  other  words,  the  determination  each 
month  as  to  whether  you  were  going  to  make  a 
finance  company  loan  or  bank  loan  or  take  part  of 
the  proceeds  of  the  collection  of  the  sewing  machine 
contract  which  you  personally  were  collecting,  it 
was  a  matter  to  be  determined  by  you?  • 

A.     Up  to  a  certain  point. 

Q.  You  were  collecting  proceeds  of  sewing  ma- 
chine paper,  weren't  you?  A.     Yes,  sir. 
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Q.  You  were  collecting  the  proceeds  of  the  sew- 
ing machine  paper  which  was  pledged  as  collateral? 

A.     Yes,  sir. 

Q.  You  were  also  receiving  money  from  your 
cash  sales  in  your  business,  were  you  not? 

A.  No,  our  arrangement  was  such  with  our 
salesmen  that  the  salesmen  were  allowed  to  hold  the 
cash  from  cash  sales  as  a  part  of  their  sales  com- 
mission. 

Q.  Well,  how  about  cash  sales  that  were  made 
at  3"our  main  office.  Didn't  you  receive  cash  for 
them?  A.     Yes,  sir. 

Q.     Didn't  they  go  into  your  coffers? 

A.     Yes,  sir. 

Q.  Weren't  you  free  to  use  that  cash  or  any 
cash  received  from  other  sources  to  make  payment 
or  obligations  that  became  due? 

A.     Up  to  a  certain  point. 

Q.     What  do  you  mean  up  to  a  certain  point? 

A.  I  mean  that  if  it  became  a  question  of  my 
making  payments  of  $2500  a  month,  $3000  a  month, 
$2000,  $2200,  any  amount  like  that  constantly  every 
month  to  the  loaning  company  I  would  be  unable 
to  do  it  financially. 

Q.  Financially,  and  then  the  only  limitation 
was  on  your  finance  ability.  There  was  no  legal 
limitation,  there  was  no  agreement  that  limited 
you? 

A.  My  reason  for  that  was  that,  as  I  have  stated 
before,  the  only  reason  that  I  stopped  borrowing 
at  all  was  because  I  was  short  of  contracts  that  were 
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satisfactory.   If  I  had  contracts  I  would  never  stop 
these  borrowings;   I   wouldn't  dare   to   stop   them 
because  I  did  not  have  the  finances  to  make  the 
payments  without  these  renewal  notes. 

Q.  But  the  determination  of  whether  you  were 
going  to  renew  your  business  perhaps  of  selling  a 
few  sewing  machines,  that  was  a  business  deter- 
mination made  by  you  in  every  case? 

A.  Yes,  I  didn't  want  to  put  myself  into  a  posi- 
tion where  the  finance  company  would  take  over 
the  collateral. 

Q.  But  if  you  wanted  to  there  was  nothing  in 
your  agreement  with  the  finance  company  to  pre- 
vent you  from  paying  off  the  notes  out  of  cash 
received,  was  there? 

A.  No,  my  arrangement  was  such  that  I  had  to 
l^roduce  the  machine. 

Q.  You  mean  ,your  business  interest  was  such 
that  you  wanted  to  expand  your  interest  and  in 
nn  expanding  business  naturally  you  had  to  have 
more  money  to  operate  on?  A.     I  think,  yes. 

Q.  That's  right.  So  that  now  referring  to  the 
actual  notes  in  question  I  want  to  direct  your  atten- 
tion to  the  first  notes  that  are  involved  in  this 
counterclaim,  and  I  refer  to  Exhibit  1  to  13  in- 
clusive. Now,  I  refer  first  to  the,  I  show  you  the 
Defendant's  Exhibit  1  which  is  a  promissory  note, 
Defendant's  Exhibit  1  is  a  promissory  note  dated 
April  10,  1934. 

The  Court:     That  is  not  the  note  in  suit? 

Mr.  Cades:    That  is  the  counter-claim,  the  first 
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note   in  tlie   counter-claim,   your   Honor.    Do   you 

have  the  Defendant's  1-A  there *? 

Q.  Now,  that  note  of  April  10,  1934,  represents 
a  loan  made  according  to  this  stipulation  which  has 
been  entered  into  $2330  of  which  $330  was  deducted 
m  advance.  It  was  also  stipulated  that  you  received 
$1611.70  in  cash  and  $310.64  was  paid  on  notes  to 
the  Realty  Investment  Company,  $77.66  was  paid 
on  a  pre-existing  loan  with  the  Hilo  Finance  & 
Thrift  Company  and  that  you  eventually  repaid  it 
and  the  amounts  are  shown  there  on  and  you  re- 
ceived a  rebate  of  $54.36.  You  are  familiar  with 
that,  is  that  correct '?  A.     Yes. 

Q.  Now,  that  note  has  been  fully  paid  by  you, 
is  that  correct?  A.     Yes. 

Q.  And  when  you  made  these  payments,  the  re- 
payments you  made  these,  repayments  voluntarily 
without  any  suit  being  brought  or  any  other  coer- 
cion, is  that  correct?  A.     That's  right. 

Q.  And  going  through  the  other  notes  I  do  not 
have  to  taek  them  up  individually  but  your  testi- 
mony would  be  the  same  for  all  the  notes  that  you 
were  suing  for  in  your  counter-claim  that  you  re- 
paid those  notes  in  full,  is  that  correct? 

A.     Yes,  sir. 

Q.  Your  dealings  with  the  Hilo  Finance  & 
Thrift  Company  was  ver}^  amicable,  were  they  not, 
iight  up  to  the  time  of  the  dispute  at  the  end  of 
1938?  A.     Yes. 

Q.     They  were?  A.     Yes. 

Q.     As  a  matter  of  fact  the  amounts  which  you 
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were  paying  for  the  money  loaned  by  the   Hilo 
Finance  &  Thrift  Company  was  considerably  less 
than  the  amounts  you   were   paying  to  the   other 
finance  companies? 

Mr.  Moore:     May  I  have  an  objection'? 

Mr.  Cades:     I  have  a  right  now  to  show 

The  Court:     I  will  allow  the  question. 

Mr.  Moore:     Exception. 

A.     I  don't  know. 

Q.     You  don't  know?  A.     I  don't  know. 

Q.     You  never  figured  it  out,  did  you? 

A.     No. 

Q.  Well,  you  had  in  your  employ,  did  you  not, 
a  bookkeeper  by  the  name  of  Funaki? 

A.     Yes. 

Q.  Mr.  Funaki  was  quite  an  expert  on  the  cost 
of  money,  was  he  not? 

A.  I  couldn't  say  as  to  whether  he  was  an  ex- 
pert or  not. 

Q.  You  had  great  confidence  in  your  employee 
Mr.  Funaki.  He  advised  you  from  time  to  time, 
did  he  not? 

Mr.  Moore:  We  object,  that  is  outside  of  the 
issue. 

The  Court:     Yes,  what  do  you  want  to  show? 

Mr.  Cades:  They  come  in  on  a  criminal  usury 
and  when  we  get  to  them — but  in  order  to  have  my 
record  perfectly  clear,  I  want  to  show  that  he  knew 
the  effective  rates;  that  he  had  an  expert  employee 
and  in  fact  he  was  advised  and  paid  great  attention 
to  it. 
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Mr.  Moore:     Is  that  an  offer  of  proof? 

Mr.  Cades:     No. 

The  Court:     I  will  allow  the  question. 

Mr.  Moore:     Exception. 

A.     No. 

Q.     Mr.  Funaki  didn't  advise  you? 

A.  Yes,  he  advised  so  far  as  money.  I  had  great 
confidence  in  his  ability,  advising  no.  He  gave  me 
half  a  dozen  different  rates  of  interest  on  prac- 
tically the  same  transactions  so  no  one  could  have 
a  great  amount  of  confidence. 

Q.  He  advised  you,  didn't  he,  that  there  were 
many  different  ways  of  computing  effective  rates, 
did  he?  A.     Yes. 

Mr.  Moore:  We  have  another  batch  of  this  to 
attach  to  the  defendant's  exhibits. 

The   Court:     You  now  offer  them  in  evidence? 

Mr.   Moore :     Yes. 

The  Court:  They  may  be  received  in  evidence 
as  defendant's  exhibits  next  in  order. 

Q.  Just  to  clear  \\p  a  point  in  connection  with 
the  stipulation  regarding  the  note  dated  March  17, 
1936,  this  is  one  of  the  notes  that  had  been  included 
in  your  contemplation.  It  is  not  in  that  batch?  The 
note  is  in  the  usual  form  according  to  the  stipula- 
tion which  is  subject  to  check? 

A.     What  date? 

Q.  March  17,  1936,  that  is  in  the  new  batch  that 
was  just  put  in? 

A.     That  would  be  20A. 

Q.  Note  No.  9019.  According  to  the  stipulation 
which  is  subject  to  check  proceeds  of  that  loan  were 
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paid  out  as  follows:  $330  was  deducted  in  advance 
as  interest,  you  received  in  cash  $46.88  and  $123 
w^as  paid  on  a  note  of  John  A.  Howard,  and  $121.40 
was  paid  on  a  note  of  John  A.  Howard,  Jr.,  and 
the  remainder  was  credited  on  your  pre-existing 
making  the  total  amount  of  the  loan,  is  that 
correct  ? 

A.  I  couldn't  say  that  without  going  over  the 
correspondence. 

Q.  Well,  this  stipulation  is  subject  to  check.  At 
least  you  w^ere  with  respect  to  this  note  all  appli- 
cations of  proceeds  of  loan  were  checked  by  you, 
were  they  not?  A.     No. 

Q.  Well,  someone  in  your  employ  kept  a  current 
account  which  at  least  satisfied  you  on  the  amount 
of  your  existing  indebtedness  from  time  to  time"? 

A.     Yes,  sir. 

Q.  So  that,  subject  to  check,  as  to  the  exact 
application  your  books  and  records  showed  you 
that  the  full  proceeds  of  that  loan  were  accounted 
for,  is  that  correct? 

A.  I  think  I  will  answer  that  question  by  saying 
that  I  couldn't  say  without  correspondence. 

Q.  Do  you  have  your  books  and  records  in  this 
courtroom  %  A.     No. 

Q.     You  don't?  A.     No.  • 

Mr.  Moore:  May  it  please  the  court,  with  refer- 
ence to  this  statement,  may  it  please  the  court  those 
three  amounts  that  is  $46.88  appear  on  20A,  re- 
ceived by  defendant  $46.88,  and  then  paid  on  notes 
to  John  Howard  $123  and  $121.40  to  agree  with 
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the  records  of  the  defendant,  the  defendant  having 

charged  against  himself  as  received  by  himself  the 

sum  of  $291.28,  which  is  the  total  of  those  three 

figures. 

Mr.  Cades:  In  other  words,  the  stipulation  has 
been  checked  and  found  to  be  accurate? 

Mr.  Moore:     As  to  amount. 

Mr.  Cades:     As  to  all  facts  appearing  on  there. 

Mr.  Moore:  Here  we  have  charged  against  Mr. 
Carey  the  sum  of  $291. 

Mr.  Cades:  I  don't  know  what  you  are  saying. 
That  is  no  part  of  the  stipulation. 

The  Court :     That  is  all  right  ? 

Mr.  Cades:  There  was  a  little  wrangling.  Coun- 
sel agrees  that  the  stipulation  was  accurate. 

Mr.  Moore:     Yes. 

Q.  With  reference,  I  refer  to  note  No.  9133 
which  is  the  next  one  in  that.  That  is  defendant's 
exhibit  21A.  I  call  your  attention  to  it. 

A.     9133? 

Q.  Yes,  the  date  of  the  note  is  4/24/36,  and  the 
date  of  the  loan  is  4/25/36? 

A.     It  is  dated  here  April  24,  1936. 

Q.  That  is  the  date,  that  date  is  the  date  that 
you  signed  the  note  in  Honolulu,  I  assume  is  that 
correct  ?  A.     Yes. 

Q.  Just  to  clear  the  record,  the  reason  for  the 
discrepancies  of  the  dates  of  the  loan  and  note  was 
because  your  office  was  in  Honolulu? 

A.     Yes. 

Q.  And  it  took  some  time  before  the  notes  were 
taken  over  and  delivered?  A.     Yes. 
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Q.  And  the  date  of  the  loan  was  the  exact  date 
it  was  received  in  Hilo  when  credits  were  allowed? 

A.     I  didn't  know  that. 

Q.  You  knew  that  credits  were  allowed  when 
it  was  received'?  A.     Yes. 

Q.  So  that  the  date  of  payments  as  shown  on 
these  various  accounts  always  reflected  at  the  time 
when  the  promissory  note  was  received  in  Hilo '? 

A.     Yes,  sir. 

Q.  Now,  I  call  your  attention  to  the  fact  that 
in  the  stipulation  entered  into  between  the  parties 
as  to  this  particular  note,  $126.50  was  applied  on  a 
temporary  loan  that  was  existing.  Are  you  familiar 
with  that?  A.     No. 

Q.  Have  you  examined  the  stipulation  by  de- 
fendant's exhibit  21 A  and  make  a  statement  about 
that? 

Mr.  Moore:  May  it  please  the  court,  it  is  ad- 
mitted that  $291.28,  being  the  total  of  $164.78  and 
$126.50,  that  has  been  credited  as  received  by  Mr. 
Carey.  Where,  if  the  books  show  that  it  was  credited 
on  a  temporary  loan,  that  is  perfectly  all  right. 

The  Court:     In  other  words  that  is  checked  ? 

Mr.  Cades:  Checked  yes,  and  agreed  to.  That 
does  away,  without  the  necessity  of  that  question. 

Q.  Now,  Mr.  Carey,  isn't  it  true  that  in  addition 
to  the  loans  which  have  been  testified  to  and  ad- 
mitted in  evidence  herein,  that  you  were  making 
temporary  borrowings  from  the  Hilo  Finance  & 
Thrift  Company  for  the  purpose  of  your  business, 
from  time  to  time? 
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Mr.  Moore:  May  it  please  the  coiii-t,  temporary 
borrowings  you  say? 

Q.     Temporary  loans?  A.     Yes. 

Q.  They  were  made  by  the  Hilo  Finance  & 
Thrift  Company?  A.     Yes,  sir. 

Q.  Made  to  you  for  a  period  of  one  or  two 
months,  from  that  time?  A.     Yes. 

Q.     To  tide  you  over  for  some  business  reason? 

A.     Yes. 

Q.  Isn't  it  true  that  many  of  the  amounts  of 
rebate  and  proceeds  of  the  loans  that  are  in  this, 
involved  in  this  case  were  applied  in  pajrment  of 
those  temporary  loans? 

A.     I  cannot  say. 

Q.     But  you  believe  that  that  is  possible? 

A.     It  is  possible. 

Q.  In  fact  you  have  just  heard  the  stipulation 
of  counsel  that  on  one  of  these  notes  part  of  the 
proceeds  were  paid  to  pay  off  one  of  these  tem- 
porary loans?  A.     He  says  that  it  is. 

Q.  He  has  just  stated  it  in  the  record  and 
you  are  satisfied  with  it?  A.     Yes. 

Q.  The  rebates  that  were  paid  to  you  from  time 
to  time  that  came  to  you  in  the  form  of  a  check, 
didn't  they?  A.     At  times,  other  times. 

Q.  And  the  money  was  yours  to  do  with  what 
you  want?  A.     Yes. 

Q.  And  sometimes  the  rebate  was  applied  on 
account  of  the  loans  that  were  involved  in  these 
and  sometimes  they  were  applied  on  temporary 
notes  and  sometimes  in  your  cash  drawer? 
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A.  Almost  all  cash  they  were  applied  to  the 
loans  which  is  occasional. 

Q.  Either  to  the  loans  in  this  suit  or  to  the 
temporary  loans  is  that  correct '? 

A.  As  I  say  I  couldn't  say  about  these  tem- 
porary loans. 

Q.  Without  cluttering  up  this  record  with  the 
temporary  loans,  there  were  payments  made  from 
time  to  time  on  temporary  loans  on  $82.50,  isn't 
that  an  amount  of  rebate,  of  the  usual  rebate  on 
your  proceeds'?  A.     Yes. 

Q.  It  is  quite  possible  you  used  the  rebate  to 
pay  off  other  loans?  A.     Yes. 

Q.  So  that  when  it  is  stated  hypothetically  that 
the  only  cash  received  by  you  in  this  proceeds  of 
15  loans,  there  is  a  certain  sum  that  may  or  may  not 
be  accurate? 

Mr.  Moore:     I  object  to  that. 

Q.  I  will  withdraw  that.  You  don't  know  the 
amount  of  cash  you  got  from  temporary  loans  ? 

A.     Yes. 

Q.  You  don't  have  the  books  and  records  and 
you  don't  know  what  the  amount  of  the  temporary 
loans  were? 

A.     We  have  them  in  Honolulu. 

Q.  But  you  don't  have  them  and  you  haven't 
produced  them  in  court?  A.     No. 

Q.  But  you  would  say  to  the  court  that  from 
time  to  time  you  had  additional  borrowings? 

A.  Yes,  only  a  short  period  of  time  possibly  60 
days  on  some  wholesale  transaction. 
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Q.  And  you  received  cash  in  these  temporary 
loans  ?  A.    Yes. 

Q.  And  some  of  the  cash  you  received  was  paid 
over  out  of  the  proceeds  of  the  loans  that  are  in 
this  case? 

A.     I  am  not  certain  as  to  that. 

Q.  One  of  them  has  been  testified  to,  admitted 
by  your  own  counsel  and  there  may  be  others,  may 
there  not?  A.     Maybe. 

Q.  It  is  quite  possible  but  if  they  were  paid 
you  don't  know  now?  A.     That  is  right. 

Q.  Now,  Mr.  Carey,  the  Hilo  Finance  &  Thrift 
Company  have  never  foreclosed  on  any  of  this  col- 
lateral, have  they? 

A.     They  threatened  to. 

Q.     But  they  never  have,  have  they? 

A.     No. 

Q.  There  have  been  no  foreclosures  for  you  to 
attempt  to  collect  the  collateral? 

A.     No,  there  was  a  notice  served  on  me  that 

Q.     That  they  might  or  would  but  that  is  all? 

A.    Yes. 

Q.  You  have  explained  at  great  length  as  to 
w^hy  you  had  no  borrowings  in  1935  and  you  paid 
out  of  your  own  proceeds,  you  remember  that 
testimony  ?  A.     Yes. 

Q.  That  was  merelj^  due  to  the  condition  of  your 
own  business,  is  that  correct?  A.     Yes. 

Q.  It  had  nothing  to  do  with  this  agreement  with 
the  Hilo  Finance  &  Thrift  Company,  did  it? 

A.  No,  only  that  I  could  not  supply  the  particu- 
lar contracts. 
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Q.  And  you  weren't  violating  any  undertaking 
that  you  had  entered  into  with  them  when  you 
stopped  borrowing  during  that  period  of  time? 

A.     No. 

Q.  You  were  free  to  borrow  or  not  to  borrow 
as  you  saw  fit?  A.     Yes,  sir. 

Q.  Your  monthly  payments  were  due  in  install- 
ments one  month  after  the  date  of  each  loan,  is 
that   correct  ? 

A.     No,  sir,  they  were  not. 

Q.     They  were  not?  A.     They  were  not. 

Q.     What  do  you  mean  by  that? 

A.  I  mean  that  I  was  told  that  the  payments 
could  be  made  any  time  during  the  month  irre- 
spective of  the  date  of  the  note. 

Q.  In  other  words,  it  was  an  understanding  that 
you  had  a  period  of  grace  after  each  installment 
became  due,  is  that  correct? 

A.     Well,  it  could  be  put  that  way. 

Q.  That  is  if  the  installment  according  to  the 
loan  was  due  on  the  6th,  it  was  your  understanding 
that  you  could  pay  that  at  any  time  before  the 
30th  without  a  delinquency? 

A.     Yes,  that  is  right. 

Q.  Was  that  part  of  the  agreement  with  the 
Hilo  Finance  &  Thrift  Company?  , 

A.     That  was  in  letter  form. 

Q.     That  was  the  understanding  of  your  right  ? 

A.    Yes. 

Q.  In  other  words,  it  was  your  duty  to  make 
these  installments  prior  to  the  expiration  of  what- 
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ever  days  there  were  in  the  following  month  before 

the  end  of  the  month?  A.     Yes. 

Q.  And  that  might  be  a  period  of  grace  between 
two  weeks  or  three  weeks  so  much  as  28  days  ? 

A.     That's  right. 

Q.     That  was  the  understanding? 

A.    Yes,  sir. 

Q.  And  of  course  no  delinquent  interest  was 
charged  to  you  at  any  time  on  any  accounts  that 
are  involved  in  this  litigation,  is  that  right? 

A.     Yes,  delinquent  interest  was  charged. 

Q.  Delinquent  interest  was  charged.  Will  you 
state  specifically  on  what  notes  and  on  what  pay- 
ments ? 

A.  Now,  on  these  particular  ones  in  question, 
possibly  more  in  these  particular  ones  in  question. 

Q.     Do  you  want  to  reconsider  your  answer? 

A.     Yes. 

Q.     What  is  your  answer  then? 

A.  Well,  what  notes  are  involved  are  the  notes 
in  our  counter-claiw  involved  in  this  transaction. 
Then  the  answer  is,  yes. 

Q.     That  the  delinquent  interest  was  charged  ? 

A.     Yes. 

Q.  Where  are  all  the  notes  and  where  are  all 
the  stipulations,  will  you  point  out  in  any  particular 
wherein  delinquent  interest  was  charged,  to  the 
court  ? 

A.  I  can  show  you  statements  made  up  by  the 
Hilo  Finance  &  Thrift  Company  and  my  auditor 
requested  that   I  pay  interest   on   notes  that  had 
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already  been  paid  off,  that  is  what  I  mean,  notes 

that  I  had  i3aid  off  and  had  returned  to  me. 

Q.  Perhaps  you  didn't  understand  my  question. 
You  understand  the  interest  you  paid  in  advance 
to  each  note"?  A.     Yes. 

Q.  In  addition  to  that  interest  which  was  de- 
ducted in  advance  each  time  a  loan  was  made  did 
you  pay  on  any  notes  involved  in  this  counterclaim 
delinquent  interest  ? 

A.  I  did  not  pay  it  but  I  lost  the  rebate  because 
I  didn't  pay  it. 

Q.  On  8  notes  you  lost  rebates  because  your  pay- 
ments were  not  prompt? 

A.  I  lost  rebates  on  delinquent  interest  on  notes 
that  I  had  already  paid  off  one  year  and  a  half 
or  two  years  prior  to  that.  They  hitched  up  a  list 
of  delinquent  interest  that  totalled  the  sum  of  $665, 
charging  me  on  notes  that  had  already  been  paid 
off. 

Q.  Now,  just  a  moment  remember  you  are  on 
the  witness  stand  and  under  oath  and  you  want  to 
be  careful  about  your  statement.  A.     Yes. 

Q.  There  were  certain  notes  involved  in  this 
counterclaim  where  no  rebates  were  given  to  you, 
is  that  correct '^  A.     Yes,  sir. 

Q.  Now,  it  has  been  stipulated  as  to  what  all 
the  payments  were  on  your  notes  in  the  counter- 
claim ?  A.     Yes. 

Q.     You  have  seen  the  stipulation? 

A.     Yes. 
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Q.  Aside  from  the  loss  of  that  rebate  it  has  been 
fully  testified  to,  was  there  any  other  thing  in  the 
matter,  was  there  ever  any  charge  made  to  you 
for  delinquency  in  the  notes  that  were  covered  by 
the  counterclaim'? 

A.  Well,  if  you  can  consider  that  the  loss  of 
the  rebates  was  due  to  the  fact  that  they  offset 
them  by  charging  me  with  delinquent  interest,  yes, 
you  could  say  so. 

Q.  But  they  didn't  in  fact  charge  you  with  de- 
linquent interest.  You  were  getting  the  rebate,  oh, 
you  didn't  get  a  rebate? 

A.  Yes,  I  didn't  get  a  rebate  if  I  didn't  pay  the 
delinquent  interest  they  demanded,  I  wouldn't  get 
the  rebate. 

Q.  You  have  heard  the  agreement  testified  to; 
you  were  in  court?  A.     Yes. 

Q.  That  agreement  was  negotiated  for  you  by 
Mr.  Tennent?  A,     Yes. 

Q.  I  understand  you  to  say  that  the  agreement 
as  testified  to  was  an  accurate  one,  that  that  was 
an  accurate  statement?  A.     Yes. 

Q.  The  agreement  was  that  if  you  didn't  pay 
promptly  or  within  or  before  the  expiration  of  the 
next  succeeding  month  with  that  small  period  of 
grace,  that  you  would  lose  your  rebate,  wasn't  that 
the  agreement?  A.     Yes. 

Q.  In  other  words,  the  rebate  was  a  benefit 
given  to  you  for  prompt  performance? 

A.     Yes. 
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Q.  Notwithstanding  that  you  didn't  promptly 
perform  on  the  money  of  the  notes  and  the  rebates 
were  given  to  you,  is  that  accurate  ? 

A.     Yes. 

Q.  As  to  some  notes  of  the  Hilo  Finance  & 
Thrift  Company,  if  you  have  any  explanation 

A.  On  some  no  rebates  were  received  even 
though  the  payments  were  made  promptly. 

Q.     Involved  in  a  litigation  in  this  case? 
.  A.     Yes. 

•  Q.  You  have  access  to  all  the  records  of  the  files 
and  I  want  you  to  say  to  the  court  which  contracts 
they  were  specifically  and  take  all  the  time  you 
want  to  answer  that  question.  If  you  have  to  con- 
sult with  any  of  the  books  or  records  you  are  free 
to  do  that. 

Mr.  Cades:  I  suggest  that  the  noon  hour  has 
come. 

Mr.  Moore:     We  have  no  objection. 

Mr.  Cades:  We  will  offer  that  in  due  time  as 
part  of  our  defense. 

Tlie  noon  recess  was  had  and  at  1 :30  all  parties 
to  the  proceedings  being  present,  the  following  testi- 
naonies  were  taken: 

Mr.  Cades:  May  it  please  the  court,  if  you  will 
recall  we  had  some  figures  on  the  blackboard  and 
I  have  just  transposed  that  on  a  sheet  of  paper 
and  it  is  put  in  the  same  way  that  Mr.  Tennent 
was  figuring  on  the  two  per  cent  interest  basis. 
That  is  to  be  marked  for  identification. 

The  Court :  Just  mark  it  for  identification,  mark 
it  the  next  number  in  order  for  identification. 
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Mr.  Cades:  It  is  understood  that  that  is  in  evi- 
dence but  merely  an  explanation  of  a  hypothetical 
question,  defendant's  exhibit  No.  2. 

Q.  You  were  to  tell  the  court  that  although  there 
was  prompt  performance,  there  was  no  rebates 
given  to  you.  Have  you  prepared  yourself  on  that 
question,  Mr.  Carey?  A.    Yes. 

Q.  Will  you  state  to  the  court  what  those  notes 
were?  A.     Notes  9995. 

Q.     Dated  what,  January  7,  1937  ? 

A.     Yes,  sir. 

Q.     What  else?  A.     9899. 

Q.     Dated  December  1,  1936,  is  that  right? 

A.  That's  right.  Our  records  show  that  9995,  the 
maturity  date  was  April  9  and  it  was  paid  on  April 
30,  and  no  rebate  was  received. 

Q.    What  year? 

A.  1938.  And  on  9899  the  record  shows  the  ma- 
turity date  as  being  March  1,  1938,  and  was  paid  on 
March  31,  1938. 

Q.  Does  your  record  also  show  that  the  monthly 
installments  were  paid  within  the  period  of  the  due 
date?  A.     Yes,  in  my  contention 

Q.  Wait  a  minute,  I  don't  want  your  contention. 
If  your  records  show  that  I  want  to  know  that  ? 

A.     Yes. 

Q.  The  records  show  that  the  installments  were 
paid  promptly?  A.     Yes,  sir. 

Q.  I  understand  then  your  testimony  is  that  on 
each  of  these  notes  one  January  7,  1937,  and  one 
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December  1,  1936,  the  installments  were  paid  for 
either  on  or  before  the  due  date  of  the  monthly  in- 
stallments and  the  note  was  discharged  in  accord- 
ance with  its  terms  and  no  rebate  was  given  to  you  % 

A.  That's  right,  on  9995  there  was  no  rebate 
and  on  9899  there  was  a  rebate  of  82. 

Q.     There  was  a  rebate  of  82? 

A.     Yes,  82  whereas  110  was  the  agreed  amount. 

Mr.  Moore:  May  it  please  the  court  there  are  9 
more  of  these  tabulations,  as  before  and  we  will 
ask  that  these  be  admitted  in  evidence  and  be  at- 
tached to  the  notes  to  which  they  correspond. 

The  Court :     They  may  be  received. 

Under  the  same  conditions. 
As  part  of  the  stipulation. 
Yes,  sir. 


That   begins   with   defendant's   ex- 


Mr.  Moore: 

Mr.  Cades: 

Mr.  Moore : 

Mr.    Cades 
hibit  22-A. 

Mr.  Moore:  I  understand  that  they  are  not  in 
order  but  you  will  have  to  check  with  the  notes  them- 
selves in  order  to  get  it  in  the  proper  order  because 
there  are  some  in  the  middle  that  are  not  there 

Q.  Well,  now,  let's  take  No.  9899,  the  rebate  on 
that,  the  admitted  rebate  received  was  82,  is  that 
correct?  A.     That's  right. 

Q.  And  your  contention  is  that  you  were  entitled 
to  how  much  more  rebate  under  the  contract  exist- 
ing? A.     $27.50. 

Q.  Was  demand  ever  made  for  that  amomit ;  did 
you  ever  request  the  plainti:ff  to  pay  you  rebate  of 
$27.50  %  A.     I  requested  it. 
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Q.     In  writing'?  A.     Yes. 

Q.  Will  you  produce  the  copy  of  the  letter  in 
which  that  request  was  made? 

A.     Here  it  is. 

Q.  I  show  you  a  letter,  a  copy  of  what  purports 
to  be  a  letter  addressed  to  the  Hilo  Finance  &  Thrift 
Company  dated  November  29,  1938,  and  ask  you 
whether  that  is  a  copy  of  the  letter  you  sent  to  that 
company  ?  A.     Yes. 

Q.  Will  you  separate  that  from  your  file?  I 
want  to  introduce  that  in  evidence. 

A.  I  think  the  schedule  that  is  attached  to  that 
letter  should  be  filed,  too. 

Mr.  Cades:  Before  introducing  this  in  evidence, 
I  would  like  to  read  it  because  it  is  so  pertinent  and 
it  shows  clearly  because  here  is  a  man  whose  own 
letter,  it  shows  with  respect  to  his  attitude  on  re- 
bates. 

Mr.  Moore:     I  object  to  it. 

Mr.  Cades:  Shall  I  offer  it  first  before  reading 
it? 

Mr.  Moore:     Subject  to  our  objection. 

Mr.  Cades:  Subject  to  your  objection  it  will  be 
offered  in  evidence  and  your  Honor  is  asked  to  rule 
on  it.  (Reads  the  letter.)  I  offer  that  letter  in 
evidence. 

The  Court :     It  may  be  received  in  evidence. 

Mr.  Moore :     May  we  have  an  exception  ? 

The  Court:     Yes. 

Q.  As  a  matter  of  fact,  in  accordance  with  the 
letter  what  you  were  requesting  was  a  modification 
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of  tlie  agreement  along  an  eqnitable  line  in  view 
of   the  fact   that   yon   were  hard   pressed,  is  that 
correct  ? 

A.  No,  it  was  in  the  form  of  a  fair  and  eqnit- 
able  arrangement  that 

Q.  That  is  correct,  yon  thought  it  was  more  fair 
to  you  tliat  in  such  a  time  your  agreement  if  you 
didn't  default  in  all  of  your  installments  that  you 
should  get  some  ])art  of  the  rebate"? 

A.     Yes,  but 

Q.  But  your  agreement  was  not  to  that  effect. 
You  were  asking  for  a  modification  of  your  agree- 
ment along  the  equitable  lines  that  you  w^re  sug- 
gesting, is  that  not  correct '?  A.     Yes. 

Q.  And  with  the  exception  of  these  notes  con- 
cerning w^hich  you  say  $27.50  was  due  you  and  con- 
cerning which  on  the  other  note  how  nuich  do  you 
consider  was  due  you  on  9995;  what  did  you  con- 
sider was  due  you  on  that  one"?  A.     $110. 

Q.  With  the  exception  of  those  the  other  rebates 
were  paid  satisfactorily  to  you  in  accordance  with 
the  agreement,  is  that  correct"? 

A.  Well,  this  letter  of  the  rebates  to  all  of  those 
notes  it  refers  to  where  the  one-third  rebate  of  the 
interest  was  to  be  refunded  to  me. 

Q.     How  many? 

A.     Of  which  three  in 

Q.  But  these  are  the  only  two  which  you  con- 
tend there  was  anything  near  proper  performance, 
is  that  correct?  A.     Yes. 
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Q.     The  others  were  clear?  A.     Yes. 

Q.  So  that  the  only  two  under  any  stretch  of 
imagination  that  could  be  in  disi)ute  would  be  the 
amount  of  $24  on  one  and  $110  on  the  other,  is  that 
correct  % 

A.     That  is  correct,  that  is  right. 

Q.  You  have  testified  that  there  were  temporary 
loans  that  were  made  in  the  course  of  your  dealings 
with  the  Hilo  Finance  &  Thrift  Company,  is  that 
correct  ?  A.     Yes. 

Q.     That  they  have 

Mr.  Moore:  May  we  have  an  objection  to  that 
line;  may  we  have  the  same  objection  and  exception? 

The  Court:     I  don't  remember  your  objection. 

Mr.  Moore:  We  object  to  this  as  being  incompe- 
tent, irrelevant  and  immaterial,  not  being  within  the 
issues  here.  The  fact  that  some  of  the  funds  that 
Mr.  Carey  received  from  these  notes  that  is  his  pay- 
ments in  cash  to  him  or  credited  to  some  other  ac- 
count is  what  he  has  done  with  the  funds  other  than 
the  application  on  these  notes  is  immaterial. 

Mr.  Cades:     (Argument.) 

The  Court :     I  will  allow  the  question. 

Mr,  Moore:  Exception,  and  a  continuing  excep- 
tion. 

Q.  Do  you  know  what  the  rate  w^as  that  you  paid 
on  your  so-called  temporary  notes  that  were  given  to 
you  to  tide  you  over? 

A.     I  can't  state  accurately. 

Q.  Would  it  refresh  your  memory  if  I  showed 
you  the  accounts,  where  it  showed  the  account? 
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A.  No,  it  doesn't  show  anything  about  the  rate 
of  interest.  I  can't  see  the  rate  of  interest  on  these 
cards.   It  says  cash  interest  but  no  amount. 

Q.  Very  well,  do  you  have  any  records  that 
would  enable  you  to  tell  the  court  what  the  amount 
of  your  temporary  borrowing  was  from  this  com- 
pany ?  I  think  you  testified  that  you  had  before. 

A.     I  think  I  could  pick  it  up. 

Q.     On  the  records  that  you  have  with  you? 

A.     Not  for  an  absolute  certainty. 

Q.  You  do  know  for  a  fact  that  on  these  tempo- 
rary loans  the  interest  was  not  deducted  in  advance ; 
you  do  remember  that,  don't  you? 

A,     Yes,  sir. 

Q.  And  that  the  interest  was  merely  paid  at  the 
end  of  a  loan,  is  that  correct  ? 

A.     Yes,  that  is  so. 

Mr.  Cades :  Very  well,  your  Honor,  we  will  have 
to  ])ut  this  on  by  our  own  witness. 

Q.  And  you  also  recall  that  the  rate  that  was 
charged  you  on  this  loan  was  not  in  excess  of  one 
per  cent  a  month?  A.     No. 

Q.  You  don't  recall  that.  You  have  no  recollec- 
tion as  to  what  the  interest  rate  is?  A.     Yes. 

Q.  But  you  did  get  the  money  which  was  used 
in  connection  with  the  same  contracts  about  what 
you  have  been  testifying,  is  that  correct,  proceeds 
of  these  temporary  loans  you  used  in  part  to  pay 
your  business  obligations  ?  A.     No. 

Q.     What  were  they  used  for? 
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A.  They  were  used  to  pay  the  freight  and 
charges  on  a  few  shipments  of  sewing  machines  that 
came  down  on  a  wholesale  arrangement. 

Q.  And  when  the  sewing  machines  were  so  pur- 
chased and  were  so  paid  for  the  proceeds  went  to 
you,  did  they,  the  proceeds  of  sales  all  went  to  you? 

A.     I  can't  say  the  proceeds  all  went  to  me,  no. 

Q.  Well,  you  were  the  owner  of  the  material  that 
was  bought  from  these  loans'?  A.     Yes. 

Q.  And  when  you  sold  them  then  the  proceeds 
belonged  to  you? 

A.  Not  all  of  the  proceeds.  You  said  all  of  the 
proceeds.   If  you  are  going  to  be  that  technical,  no. 

Q.  The  proceeds  to  you  were  your  profit,  weren't 
they?  I  am  not  trying  to  be  technical.  I  am  trying 
to  get  you  to  answer  the  questions  correctly. 

A.     Yes. 

Q.  And  you  paid  for  some  of  these  temporary 
loans  by  borrowing  on  the  collateral  loans,  didn't 
you? 

A.     Borrowing  on  the  collateral  loans. 

Q.  Yes,  but  the  proceeds  of  the  collateral  loans 
which  have  been  testified  to,  a  portion  of  the  pro- 
ceeds were  used  for  paying  off  these  temporary  loans 
to  which  you  have  referred? 

A.     Not  that  I  know  of. 

Q.  Well,  in  other  words,  you  don't  agree  with 
your  counsel.  There  is  a  stipulation  that  was  en- 
tered into;  was  that  a  valid  stipulation? 

A.  These  wholeasle  transactions  have  nothing  to 
do  with  it. 
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Q.  Let's  go  over  that  again  then,  Mr.  Carey. 
You  made  temporary  loans  from  the  Hilo  Finance 
&  Thrift  Company  for  your  own  business  purposes, 
is  that  correct  ?  A.     Yes. 

Q.     You  repaid  the  loans,  didn't  you? 

A.     Yes. 

Q.  And  to  repay  the  loans  you  used  at  least  a 
portion  of  the  proceeds  that  you  borrowed  under  the 
notes  that  are  in  evidence  in  this  case,  is  that  right? 

Mr.  Moore:  We  object,  that  is  not  the  evidence 
here.  The  testimony  here  is  that  on  these  tempo- 
rary loans  there  appeared  payments  of  $82.50  and 
similar  amounts  that  were  rebates.    (Argument.) 

The  Court:     I  think  that  is  the  evidence. 

Mr.  Cades:  It  appears  right  in  the  stipulation, 
defendant's  exhibit  21 A  that  a  portion  of  that  loan 
was  used,  paid  on  a  temporary  loan  as  conceded  by 
counsel  and  checked  by  covmseh  I  don't  think  that 
I  need  pursue  on  that  line.  I  think  perhaps  it  is 
shown  by  the  written  testimony.    (Argument.) 

Q.  Now,  Mr.  Carey,  you  have  been  very  success- 
ful in  your  business,  have  you  not  ? 

Mr.  Moore:  I  object  to  that.  What  has  that  got 
to  do  with  this  case  if  he  is  successful  or  going  broke 
or  what. 

Mr.  Cades :     Well,  you  dragged  it  in. 

The  Court:     I  will  allow  the  question.    ^ 

Mr.  Moore:     Exception. 

A.  I  presume  that  you  would  consider  it  as  hav- 
ing been  successful. 
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Q.     Well,  the  loans  that  are  involved  in  this  case 
represent  it. 

Mr.  Moore:  May  it  please  the  court,  I  under- 
stand this  is  the  balance  of  the  stipulations  that  are 
attached  to  each  of  the  notes.  I  will  offer  these  in 
evidence  under  the  same  condition  as  the  former 
one  and  will  ask  that  they  be  attached  to  the  notes 
that  bear  a  corresponding  number. 
The  Court:  It  may  be  received. 
Mr.  Mooro:  And  so  marked  for  I  further  recall 
it  was  stipulated  that  there  is  4  notes  missing  and 
4  of  those  4  notes  is  in  evidence  so  that  those  will 
come  in  in  the  order  of  time  so  that  the  sheet  itself 
will  be  the  exliibit  for  that  particular  transaction. 

The  Court:  I  suggest  that  counsel  get  together 
and  see  that  the  exhibits  are  all  in  order. 
Mr.  Moore:  We  will  do  that. 
Q.  Well,  in  any  event  when  the  final  payment 
was  made  of  all  the  notes  other  than  the  notes  that 
are  subject  of  this  counterclaim,  I  mean  other  than 
the  notes  of  the  plaintiff's  suit,  you  know  the  ones, 
the  8  notes  that  are  sued  on,  you  were  able  at  that 
point  to  get  sufficient  bank  credit  to  dispense  from 
further  borrowings  from  the  finance  company,  is 
that  correct? 

Mr.  Moore:     That  is  also  subject  to  our  objection. 
The  Court :     Very  well. 
A.     Why,  no. 

Q.     I  thought  you  said  that  you  had  applied  from 
time  to  time  from  the  banks  and  you  were  trying 
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to   get  bank   loans  and  you   eventually   succeeded, 

when  you  succeeded  in  getting  bank  notes? 

A.     September  of  1936. 

Q.     That  was  some  and  did  they  increase  ? 

A.     I  got  some  in  1932. 

Q.  That  is  right,  you  got  some  in  1932  and  1936 
and  as  the  amount  of  bank  loans  increased  the 
amount  of  the  finance  company  decreased,  is  that 
right  ?  A.     Yes. 

Q.     That  is  a  fair  statement?  A.     Yes. 

Q.  And  you  also  testified  that  you  not  only  bor- 
rowed from  this  finance  company  but  other  finance 
companies,  the  bank  from  time  to  time  and  you  put 
up  collateral  in  your  business  to  support  all  the 
various  loans,  did  you  not?  A.     Yes. 

Q.  I  show  you  here  a  form  entitled  collateral 
form  for  pledging  of  contracts  and  the  first  date 
filled  in  is  estimation  of  amount  due  by  purchasers 
due  on  contracts  assigned  for  November  1,  1938,  and 
I  will  ask  you  to  examine  that ;  will  you  explain  that 
that  form  is,  please? 

A.  Why  that  is  a  form  that  was  prepared  by  the 
firm  of  Tennent  &  Greaney. 

Q.     Quarterly  or  monthly? 

A.  For  showing  the  various  finance  companies, 
the  banks.  White  Sewing  Machine  Company,  any 
firm  that  I  was  indebted  to  that  the  condition  of 
the  collateral  that  was  supposed  to  be  checked  by 
Mr.  Tennent  every  four  months,  I  think. 

Q.  Every  four  months  and  a  form  similar  to  this 
w^as  prepared  and  filed  with  all  interested  parties 
every  four  months  according  to  you?  A.     Yes. 
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Mr.  Cades:  If  your  Honor,  please,  I  ask  that 
this  be  admitted  in  evidence  as  showing  the  manner 
in  which  this  collateral  was  handled. 

The  Court:  It  may  be  received  in  evidence  and 
marked  plaintiff's  Exhibit  next  in  order. 

Q.  Now,  from  this  exhibit  it  would  appear  that 
on  November  1,  1938,  $209,760  worth  of  collateral. 
Does  that  refer  to  the  face  amount  of  the  collateral  ? 
Mr.  Moore :  May  it  please  the  court,  I  am  going 
to  object  to  any  questioning  of  this  except  that  inso- 
far as  it  applies  to  the  Hilo  Finance  &  Thrift  Com- 
pany.   (Argument.) 

The  Court:  Is  he  able  to  tell  how  much  of  this 
money  just  applies  to  the  Hilo  Finance  &  Thrift 
Company  ? 

Mr.  Cades:  Our  point  is  this;  we  are  not  going 
to  pursue  it  for  the  rest  of  the  afternoon,  but  we 
have  put  in  testimony  about  the  going  into  the  per- 
fection of  this  collateral.  As  a  matter  of  fact  this 
exhibit  will  show  that  so  far  as  the  finance  com- 
panies received  by  way  of  collateral (Argu- 
ment) That  is  the  reason  I  objected  to  any  testi- 
mony on  the  collateral. 

The  Court:     All  right,  I  will  allow  it. 
Mr.  Moore :     May  we  have  an  exception  ? 
The  Court:     Exception,  yes. 
A.     That's  right. 

Q.  That  refers  to  the  face  amount  of  the  col- 
lateral ?  A.     Yes. 

Q.  By  the  face  amount  of  the  collateral  you 
mean  the  amount  of  the  unpaid  balance  of  the  per- 
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sons  who  have  purchased  sewing  machines  and  the 

amount  owing  by  them  to  you? 

A.     Yes,  that's  right. 

Q.  Now,  will  you  state  to  the  court  what  the  dif- 
ference was  in  the  face  amount  of  the  collateral  of- 
fered betw^een  the  cash  price  of  the  goods  that  were 
sold  and  the  time  price  of  the  goods  that  were  sold 
covered  by  the  agreement  1  A.     No. 

Q.     You  can't?  A.     No. 

Q.  Didn't  you  not  sell  machines  on  time  and  a 
financing  charge  was  made  by  you,  was  it  not? 

Mr.  Moore:  I  object  to  what  his  business  was; 
what  has  that  got  to  do  with  this  case. 

Mr.  Cades:     (Argument.) 

Mr.  Moore:  I  object,  that  is  irrelevant  and  im- 
material and  has  got  nothing  to  do  with  the  issues 
of  this  case,  improper  cross-examination  and  highly 
prejudicial. 

Mr.  Cades:     (Argument.) 

The  Court :     I  will  allow  the  question. 

Mr.  Moore:  Exception,  and  continuing  objec- 
tion and  exception  to  this  line  of  questioning. 

A.     No,  it  was  not. 

Q.  In  other  words,  you  sold  machines  for  the 
same  amount  of  cash  that  you  did  if  you  sold  it  on 
an  installment  plan?  A.     No.  • 

Q.  There  was  some  difference  between  the  cash 
jn-ice  and  the  time  price ?         A.     That's  right. 

Q.  For  your  information  by  the  statutes  of  the 
Territory   of  Hawaii  it  is  defined  as   a  financing 
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charge.   I  will  show  it  to  you  in  the  book.   You  did 
in  fact  make  a  charge  for  the  privilege  of  paying  on 
time  to  your  customers  ? 

A.     From  that  standpoint,  yes. 

Q.  And  isn't  it  true  that  a  machine  that  ordi- 
narily sold  for  $79  for  cash,  sold  for  time  payable 
over  15  months  for  $200,  is  that  approximately  cor- 
rect'^  A.     No. 

Q.  Well,  what  would  a  $79  machine  sell  for,  the 
cash  price  $79? 

A.     Do  I  have  to  answer  that  question? 

The  Court :  Yes,  go  ahead  and  answer  that  ques- 
tion.  Repeat  the  question. 

Q.  What  would  a  $79  machine  sell  for,  the  cash 
price  $79  if  payable  in  installments,  in  15  months'? 

Mr.  Moore:  Is  that  the  price  it  had  cost  Mr. 
Carey  or  the  price  he  sold  it  for  for  cash?  We  ob- 
ject, it  is  unintelligible;  it  is  not  fair  to  the  witness. 

The  Court:     Objection  will  be  sustained. 

Q.  The  usual  unit  of  a  sewing  machine  imported 
into  the  Territory  of  Hawaii  cost  you  what,  Mr. 
Carey,  a  sewing  machine  that  became  the  subject 
of  these  collateral  agreements? 

Mr.  Moore :     I  object  to  it. 

The  Court :     You  have  your  objections  to  it. 

A.  Do  I  have  to  answ^er  personal  questions  of 
that  kind? 

The  Court:  Yes,  answer  the  question  that  is 
put  to  you. 

A.    Well,  they  were  different  prices. 

Q.    We  understand. 
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A.  Each  machine  and  each  style  of  machine  that 
I  purchased  had  different  prices. 

Q.  All  right,  take  the  highest  priced  type  of  unit, 
how  much  did  that  cost  you  imported  ? 

A.     Probably  around,  if  I  remember,  $75  to  $80. 

Q.  At  what  period  during  this  transaction,  what 
years  ?  A.     From  1936  on. 

Q.     And  cost  you  $75  ?  A.     Yes,  sir. 

Q.     Imported  into  the  Territory  of  Hawaii  ? 

A.    Yes. 

Q.  All  right,  when  you  sold  that  machine  for 
cash  you  had  one  price  and  you  testified  when  you 
sold  it  for  time  you  had  another  price.  What  was 
the  cash  price  on  that  machine  for  resale,  $75  ma- 
chine? A.     $220. 

Q,     Cash  %  A.     To  a  retail  customer. 

Q.  Cash,  what  was  the  time  price  on  that  ma- 
chine if  sold  over  a  period  of  15  months? 

A.     That  was  the  time  price  of  $220. 

Q.     What  was  the  cash  price,  I  beg  your  pardon  ? 

A.     It  would  be  about  $20  less. 

Q.     About  how  much  less? 

A.     $20  less. 

Q.  In  other  words,  the  cash  price  was  $200  on 
a  $75  unit  imported  if  you  sold  it  for  cash  and  $220 
if  sold  on  time,  is  that  right? 

A.     That  is  about  right. 

Q.  So  that  you  had  charged  in  your  financing 
plan  approximately  $20  on  $200  for  15  months? 

Mr.  Moore:     We  object  to  that. 
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The  Court:     The  objection  will  be  sustained. 
Mr.  Cades:     I  have  nothing  more,  your  Honor. 

Redirect  Examination 
Of  George  B.  Carey 

Mr.  Moore :     That  is  all,  Mr.  Carey. 

Mr.  Moore :     The  defendant  rests. 

Mr.  Cades:  Our  evidence  for  defense  is  very 
little,  your  Honor,  but  before  proceeding  I  want  to 
move  now  that  the  defendant's  counter-claim  and 
set  off  be  non-suited  for  the  following  reasons :  one, 
that  they  have  shown  by  the  evidence  that  the  pay- 
ments made  were  voluntarily  paid  pursuant  to  an 
agreement  or  agreements  entered  into  between  the 
plaintiff  and  defendant  and  that  the  defendant  is 
not  entitled  to  recover  any  sum  so  voluntarily  paid 
or  any  part  thereof.  Secondly,  that  it  affirmatively 
appears  that  the  amounts  charged  were  within  the 
provisions  of  the  money  lenders  act  of  1933.  I  had 
better  identify  that,  Act  154  of  the  Session  Laws 
1933,  and  were  also  within  the  provisions  of  Act  231 
of  the  Session  Laws  of  Hawaii  1937,  the  Industrial 
Loan  Act,  and  finally  on  the  third  ground  that  it  af- 
firmatively appears  from  the  evidence  that  if  the 
defendant  had  any  claim  w^hatsoever  for  the  recov- 
ery of  interest  so  voluntarily  paid,  that  the  same  is 
generally  procured  and  is  uncollectible  under  the 
provisions  of  Act  75  of  the  Session  Laws  of  Hawaii, 
1939.  That  is  our  motion.  Fourth,  that  there  is  a 
fatal  variance  between  the  pleading  and  purchases 
that  is  adduced  in  this  case.    I  think  it  might  be. 
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your  Honor,  that  if  the  argument  is  to  be  had  to- 
morrow, I  think  their  evidence  is  very  slight  on  the 
defense  and  that  could  be  reserved,  a  ruling  made  on 
that.  I  have  no  objection  on  that  if  counsel  is  will- 
ing. 

Mr.  Moore:     That  is  all  right. 

Mr.  Cades:  With  the  understanding  that  it 
would  be  in  no  way  prejudicial. 

Mr.  Moore:     Yes. 

Mr.  Cades :     There  is  one  deposition. 

Mr.  Moore:  We  have  no  objection  to  the  depo- 
sition which  is  to  be  admitted  into  evidence. 

Mr.  Cades :  Would  it  save  time  if  we  would  read 
the  deposition  into  the  testimony? 

The  Court:  I  think  you  can  just  file  it.  You 
have  the  right  to  read  it. 

Mr.  Moore:  I  will  stipulate  that  it  has  been 
read. 

Mr.  Cades:  And  it  may  be  received  without  ob- 
jection of  the  defendant  as  though  read  in  evidence. 

The  Couii;:     If  that  is  agreeable,  all  right. 

Mr.  Cades :  I  have  about  two  questions  from  Mr. 
Tennent  and  the  case  is  ready. 


MR.  HUGH  COPPER  TENNENT 
resumes  the  witness  stand.  * 

By  Mr.  Cades : 

Q.     You  have  already  been  sworn,  Mr.  Tennent? 

A.     Yes,  sir. 

Q.     Mr.  Tennent,  are  you  auditor  for  the  Realty 
Investment  Company,  Limited?  A.     Yes. 
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Q.     That  is  a  Hawaiian  corporation  ■? 

A.     Yes,  sir. 

Q.  You  state  for  the  purpose  of  the  record 
whether  that  corporation  has  different  stockholders 
than  the  Hilo  Finance  &  Thrift  Company  % 

A.  It  has  entirely  different  stockholders  and  dif- 
ferent directors. 

Q.     Its  books  are  kept  separately? 

A.     Its  books  are  kept  separately. 

Q.     And  it  has  returns  filed  separately? 

A.  Filed  separately.  There  are  two  separate 
companies,  not  linked  in  any  way  except  by  being 
operated  out  of  the  same  office.  Some  of  the  execu- 
tives are  the  same. 

Q.  Mr.  Carey,  testified  that  in  spite  of  a  per- 
fect performance  under  note  No.  9899  dated  Decem- 
ber 1,  1936,  he  was  allowed  a  rebate  of  82  whereas 
he  should  have  been  allowed  a  rebate  of  $110.  Do 
you  know  anything  about  that  transaction  ? 

A.     May  I  see  the  note? 

Q.     The  note? 

A.     I  mean  the  stipulation. 

Q.     The  stipulation  as  to  payment? 

A.     Yes. 

Mr.  Cades:  The  witness  is  looking  at  defend- 
ant's exhibit  22-A  it  is  the  note  No.  9899.  It  should 
be  dated  December  1,  1936. 

A.  These  are  the  last  two  typed.  It  looked  to 
me  as  if  the  one  you  have  given  me  is  not  right. 

Mr.  Cades:     Carey  has  testified  under  oath  that 
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9995  has  a  perfect  performance  and  counsel  stipu- 
lated with  me  the  dates  there  were  a  lapse  in  there 
about  three  months. 

Mr.  Moore:  Here  is  the  situation  on  that,  may 
it  please  the  court,  and  the  situation  was  this,  that 
in  Honolulu  there  were  certain  dates  that  were  put 
down  in  the  ledger  and  there  is  a  different  date  here 
in  Hilo.  I  stipulated  with  Mr.  Cades  that  he  could 
put  on  here  the  Hilo  dates,  so  that  there  is  the  situa- 
tion on  that. 

Mr.  Cades:  That  doesn't  account  for — Here  is 
a  mathematical  problem.  The  only  reason  I  call 
counsel's  attention,  9995,  if  your  Honor  will  recall, 
is  one  of  the  notes  Mr.  Carey  testified  had  perfect 
performance,  13037.  If  your  Honor  will  look  down 
2334  the  ^layments  are  made  one  in  February,  and 
one  April,  and  one  in  March  and  June  and  none  in 
May,  none  in  June  and  they  pick  up  in  July  again. 
I  just  want  the  record  to  show  it.  Mr.  Carey  may 
have  made  a  mistake. 

Mr.  Moore:  May  it  please  the  court,  here  is  the 
situation.  Mr.  Carey  testified  that  from  his  ledger 
the  due  date  from  his  note  was  April  2  or  6  and  ac- 
cording to  his  ledger  it  was  paid  on  April  30. 

Mr.  Cades :  We  asked  him  whether  that  included 
all  installments  and  he  said,  yes.  I  said,  you  are 
sure  of  that,  and  he  said,  yes.  I  don 't  want  to  catch 
counsel  by  sur])rise.  I  want  the  facts  to  l)e  correct 
before  the  court.     (Argument.) 
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Mr.  Moore:  I  will  admit,  Mr.  Cades,  for  the  pur- 
pose of  this  record  that  these  two  notes  according  to 
the  stamped  payment  on  the  note  each  of  these  two 
notes,  they  both  appear  to  be  in  default  and  in  de- 
fault further  than  the  month  in  which  they  were 
to  be  paid. 

Q.  Mr.  Tennent,  I  show  you  8  cards  that  are 
headed  George  B.  Carey  and  are  designated  as  tem- 
porary loans.  I  will  ask  you  to  look  at  these  cards 
and  state  to  the  court  if  you  are  familiar  what  they 
are?  A.     Yes. 

Q.     Will  you  explain  what  they  are? 

A.  The  finance  company  made  temporary  loans 
for  which  the  charge  there  appears  to  be  $7  or  is 
about  7  per  cent  same  as  about  a  bank  rate. 

Mr.  Moore:     I  object  to  tliat. 

Q.     Just  explain  what  the  cards  are? 

A.  They  are  entitled  temporary  loans  and  repre- 
sent payments  temporarily  loaned  by  the  Hilo  Fi- 
nance &  Thrift  Company  to  George  B.  Carey. 

Q.  These  are  part  of  the  books  of  the  original 
entry  of  this  concern?  A.     Yes. 

Q.  That  is  on  here  the  disbursements  and  the  re- 
ceipts as  made  are  recorded  originally? 

A.     Our  record,  yes. 

Q.     And  these  are  books  of  original  entry? 

A.    Yes. 

Q.  And  these  cards  came  from  the  ledger  of  this 
concern,  you  know  that  of  your  own  knowledge? 

A.    Yes. 

Q.  Before  introducing  them,  I  will  first  intro- 
duce them  in  evidence. 
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Mr.  Moore:  May  it  please  the  court,  we  object 
to  the  introduction  of  these  on  the  grounds  that  they 
are  incompetent,  irrelevant  and  immaterial,  and 
having  nothing  to  do  with  the  notes  here  in  trial. 

The  Court :     It  may  be  received  in  evidence. 

Mr.  Moore:     Exception. 

The  Court :  You  may  have  an  exception  to  all  of 
these. 

Mr.  Moore :  There  will  be  a  continuing  objection 
and  exception  to  all  of  this  line  of  testimony. 

Mr.  Cades:  Your  Honor,  please,  counsel  has 
stated  to  us  that  they  raise  no  objection  that  they 
did  not  come  from  the  proper  custodian  and  treas- 
urer. 

Q.  Will  you  examine  these?  From  these  ledger 
cards  the  amount  of  the  loan  is  shown  as  the  first 
item  on  each  card?  A.     Yes. 

Q.  And  the  amount  of  interest  is  show^n  as  pay- 
ment of  interest?  A.     Yes. 

Q.  And  that  was  computed,  the  interest  in  the 
case  of  temporary  loans  was  not  deducted  in  ad- 
vance, is  that  right?  A.     No. 

Q.     And  it  was  computed  at  simple  bank  rates? 

A.     Simple  bank  rates. 

Mr.  Cades:     That  is  all. 

Cross-Examination 
By  Mr.  Cass: 

Q.    Mr.  Tennent,  the  other  day  when  you  were 

testifying,  a  liypothetical  question  was  placed  to  you 
of  what  would  happen  if  14  or  13  notes  had  been  ar- 
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ranged  for  to  be  paid  back  without  any  cash  by  the 

proceeds  of  other  notes'? 

Mr.  Cades:  If  Your  Honor,  please,  this  is  highly 
improper  cross-examination. 

Mr.  Cass:  Just  a  moment,  I  am  going  into  this 
examination  as  much  in  detail  as  you  are.  I  am 
not  cross-examining  him. 

Mr.  Cades :  Finish  your  question  and  I  will  note 
my  objection. 

Q.  This  hypothetical  question  you  answered  that 
after  the  13th  note  there  would  be  no  money  and 
thereafter  the  account  would  have  to  be  renewed  by 
new  borrowings  or  by  payment  of  cash  to  keep  it  in 
status  quo,  is  that  right? 

Mr.  Cades:  Your  Honor,  please,  I  object.  This 
witness  has  been  put  on  purely  for  formal  mat- 
ters  

The  Court :     Do  you  want  to  reopen  your  case  % 

Mr.  Cass:  Your  Honor,  please,  the  subject  of 
this  account,  this  whole  account  this  witness  testi- 
fied the  other  day  was  in  accordance  with  an  agree- 
ment. 

The  Court:     That  is  right. 

Mr.  Cass:  Which  he  reached  back  beyond  that 
covered  every  running  transaction  in  this  detail. 

The  Court:     That  is  correct. 

Mr.  Cass:  When  they  put  the  witness  back  on 
the  stand  and  started  to  ask  him  about  that  particu- 
lar account  and  then  the  subject  of  that  contract  is 
open  to  cross-examination. 

The  Court:  Yes,  but  Mr.  Moore  had  the  right  at 
that  time. 
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Mr.  Cass:  I  have  the  right  also  on  the  reopon- 
ing.  I  would  like  to  reopen  that  if  the  court  will 
allow  me  to. 

Mr.  Cades:  And  you  put  the  gentlemen  on  as 
your  witness. 

The  Court:  You  may  ask  him.  This  is  recross- 
examination. 

Q.  (By  Mr.  Cass)  :  That  is  the  situation  in  the 
hypothetical  question,  is  it  not  ? 

A.  You  would  have  to  go  back  and  ask  questions 
as  they  weie  before.   I  can't  say,  yes,  to  that. 

Q.  Would  a  series  of  computations  on  a  note  for 
$1165  in  which  the  payments  run  out  in  13  pay- 
ments, on  the  14th  note.  A.     On  the  14th  note. 

Q.  Thereafter  the  man  got  no  more  money  for 
any  extensions  that  he  borrowed? 

A.     Yes,  he  continued  therein  on  that  l^asis. 

Q.  Now,  in  the  actual  transactions  with  Mr. 
Care}^  was  there  a  time  in  this  general  loan  agree- 
ment when  that  situation  in  fact  existed  that  he  had 
borrowed  so  much  money  on  notes  that  he  could 
no  lousier  borrow  on  the  same  kind  of  notes  without 
putting  in  additional  money  or  repaying  some  of 
those  notes'? 

A.  I  think  you  will  find  that  once  or  twice  that 
condition  went  along.  • 

Q.     For  several  months  or  a  year  or  more? 

A..     Three  or  four  months  T  imao^ine. 

Q.  And  that  at  the  end  of  that  period  or  at  the 
time  when  this  last  note  was  dne  and  Mr.  Carey  had 
to  borrow  this  money  as  you  say  he  did,  he  could 
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have  wiped  out  the  entire  borrowing  by  paying  off 
all  installments  that  were  then  due  or  that  were  rep- 
resented on  the  note,  could  he  not  % 

A.  I  don't  quite  understand  the  question.  You 
mean  he  could  have  wiped  out  the  $6942. 

Q.  If  he  brought  that  into  the  office  yes,  plus 
the  interest  that  had  been  charged  on  the  note  into 
the  office,  he  could  have  wiped  out  the  entire  ac- 
count, could  he  not? 

A.  Yes,  of  course  if  he  brought  the  money  in, 
sufficient  money  in  to  pay  it. 

Q.  A  letter  is  introduced  in  evidence  here  signed 
by  you  in  which  suggestion  is  made  that  the  Hilo  ac- 
count be  paid  off.  That  letter  was  dated  December 
30,  1936. 

Mr.  Cades:  Your  Honor,  please,  that  is  a  mis- 
statement of  the  evidence.  * 

Mr.  Cass:  Lets  have  the  letter,  please.  The  let- 
ter speaks  for  itself.  Is  this  your  letter,  Mr.  Ten- 
nent? 

A.     Yes,  a  letter  signed  by  myself. 

Q.  In  that  letter  I  am  reading:  ''I  must  ask  you 
therefor  to  arrange  to  withdraw  these  contracts 
within  the  next  few  days  by  repaying  all  of  the  Hilo 
loans  or  at  least  that  portion  which  is  not  covered 
by  Hilo  contracts."   That  was  your  suggestion*? 

A.  I  think  the  whole  letter  is  a  part  of  that.  It 
is  impossible  to  take  four  lines  out  to  get  the  mean- 
ing. 

Q.  That  is  what  you  said  to  arrange  to  pay  off 
the  whole  Hilo  loan? 
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A.  No,  I'll  read  the  whole  letter  and  then  the 
sense  is  carried. 

Mr.  Cades:  Strictly,  that  is  a  motion  to  strike. 
The  letter  speaks  for  itself. 

Q.  If  Judge  cares  to  hear  it  Mr.  Tennent  can 
read  it. 

A.     December  26,  1935     (Reads  the  letter.) 

The  Court:  What  do  you  want  to  ask  him  about 
the  letter  ? 

Mr.  Cass:  I  asked  him  whether  or  not  he  didn't 
suggest  to  Mr.  Carey  to  pay  off  the  Hilo  loan,  and 
he  said,  it  is  contained  in  the  letter.  It  is  the  under- 
standing  

Mr.  Cades:  Wait  a  minute,  he  is  going  to  ex- 
plain. 

The  Court:     Just  a  moment. 

A.  What  the  letter  means  is  that  Mr.  Carey  sent 
over  contracts  of  some  other  item  than  Hawaii. 
The  agreement  with  the  Hilo  Finance  &  Thrift  was 
that  it  was  to  be  local  contracts  of  this  Island,  but 
he  sent  them  over,  the  Hilo  Finance  &  Thrift  made 
that  particular  loan  and  when  I  went  over  there  to 
audit  the  matter  as  an  auditor  of  the  Hilo  Finance 
&  Thrift  Company,  the  matter  was  drawn  to  my  at- 
tention or  I  found  it  in  examining  it — I  couldn  't  tell 
you — but  at  any  rate  it  was  not  in  accordance  with 
the  agreement,  so  that  letter  is  suggesting  that  that 
particular  loan  of  $2000,  whatever  it  was  $330,  be 
either  paid  off,  that  particular  one,  because  the  col- 
lateral was  not  the  kind  of  collateral  that  he  sent 
over,  Hilo  contracts,  in  exchange  for  the  others.    I 
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admit  the  way  the  Hilo  loan  should  be  paid  off 
means  that  loan  and  the  answer  of  the  letter  will 
show  that.  There  was  never  any  suggestion  that  the 
whole  of  the  loan  should  be  paid  off  because  some 
of  the  collateral  sent  out  was  not 

Q.  What  do  you  mean  by  differentiating  in  this 
letter  between  all  of  the  Hilo  loans  or  at  least  that 
portion  which  is  not  covered  by  Hilo  contracts'? 

A.  Because  some  of  the  contracts  sent  out  would 
be  Hilo  contracts,  might  be  $1000  of  that  $2330. 

Q.  But  all  of  the  Hilo  loan  to  your  mind  means 
to  only  so  much  that  refers  to  the  Honolulu  con- 
tract ? 

A.  That  refers  to  one  contract  $2330  but  that 
particular  loan,  the  collateral  that  was  sent  over 
with  the  loan  was  mostly  of  contracts  from  some 
other  Island, 

Mr.  Cass:  Well,  the  letter  speaks  for  itself,  Your 
Honor. 

Q.  Now,  you  have  said  that  Mr.  Carey  had  the 
privilege  if  he  wanted  to  of  coming  in  at  any  of 
these  terms  and  putting  the  money  down  and  re- 
deeming all  the  notes  and  collateral,  is  that  right? 

A.     Yes. 

Q.  Then,  when  at  the  end  of  this  13th  month  Mr. 
Carey,  or  whatever  month  it  was,  that  Mr.  Carey 
had  exhausted  his  borrowing  capacity  without  fresh 
money,  if  he  had  come  in  and  put  down  the  amount 
then,  he  could  have  taken  all  of  his  notes  out  with 
the  collateral  and  that  would  have  ended  the  loan? 

A.     He  could  have  gotten  his  rebates. 
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Q.  And  the  account  then  stated  was  the  amount 
due  on  all  the  unpaid  installments  on  the  loans  then 
in  the  hands  of  the  Hilo  Finance  &  Thrift  Com- 
pany? 

A.  I  think  if  the  note  called  for  a  15  month  loan 
he  had  come  in  and  wanted  to  pay  it  off,  the  prac- 
tice of  the  finance  company  was  to  rebate  the  inter- 
est. 

Q.     Yes,  I  wasn't  speaking  of  that. 

A.  He  could  have  got  large  rebates  but  he  was 
due 

Q.  To  come  there  at  any  time  and  the}^  would 
strike  a  balance  of  the  amount  that  was  due  at  that 
time  and  he  would  pay  over  the  money? 

A.     Yes. 

Q.  In  order  to  get  an  extension  when  you  have 
to  move  that  same  amount  of  money  forward  a 
whole  month  he  had  to  put  in  a  new  note  which 
would  pick  up  the  oldest  installment  on  all  the  notes 
in  the  Hilo  Finance  &  Thrift  Company  and  in  addi- 
tion thereto  he  would  have  to  pay  interest  on  the 
new  note  that  he  put  in.  I  am  asking  what  the 
agreement  was? 

Mr.  Cades:  I  object  if  this  is  a  hypothetical 
question. 

A.  There  was  no  agreement  that  Mr.  Carey 
should  borrow  every  month.  If  he  chose  to  come  in 
and  borrow  that  month,  he  could  apply  the  pay- 
ments the  way  he  liked.  If  he  wanted  the  cash  he 
could  take  cash;  if  he  didn't  want  cash  he  could  ap- 
ply it  on  some  other  notes  and  of  course  he  could 
apply  it  on  all  kinds  of  notes.   It  was  up  to  him. 
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Q.  But  in  order  to  extend  the  note  and  move  all 
bonds  and  notes,  cancel  old  notes  and  put  new  notes 
in  it,  he  had  to  pay  the  prepaid  interest  on  the  note, 
isn't  that  true? 

A.  There  was  no  extending,  as  I  see  it,  to  extend 
the  note.  He  came  in  with  the  new  note  and  if  all 
those  payments  were  going  to  be  applied  on  back 
notes,  obviously  he  would  have  to  pay  the 

Q.  He  would  have  to  pay  then,  at  the  beginning, 
he  would  have  to  pay  on  that  note  the  amount  of 
prepaid  interest  for  that  type  of  note  that  he  put  in  ? 

A.     It  was  well  shown  in  the  demonstration  here. 

Q.  That  would  be  in  the  case  of,  $330  notes  that 
he  would  have  to  prepay  and  now  the  next  month 
that  came  along  if  he  had  done  that  when  he  put  in  a 
note  he  had  to  pay  another  $330  and  complete  the 
process,  is  that  right? 

A.     That  is  the  w^ay  that  he  chose 

Q.  That  is  the  way  he  chose  to  do  it  and  the  way 
that  it  w^as  done. 

A.  You  can  find  out  in  some  instances  in  your 
sheet  probably  where  all  the  proceeds  from  the  notes 
wei'e  applied  on  other  notes.  Therefore  it  was  ob- 
vious that  some  payments  was  made  to  the  company. 
I  think  we  showed  yesterday  that  if  you  took  your 
example,  you  started  to  show  that  in  this  hypotheti- 
cal case  you  v/ould  keep  on  loaning  money  for  13 
months,  the  company  never  got  a  dime  back.  Ob- 
viously that  point  must  come  w^here  the  company  is 
going  to  get  something  back  in  the  way  of  interest. 

Q.     I  was  not  disputing  that,  Mr.  Tennent. 
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A.  So  that  obviously  otherwise  the  company 
would  be  loaning  its  money  for  nothing,  so  that  if 
you  took  such  a  hyi)othetical  case  3^ou  would  reach 
a  point  sometime  where  there  must  be  some  money 
going  to  the  company. 

Q.  I  was  speaking  to  the  actual  thing  that  hap- 
pened. When  Mr.  Carey  didn't  get  any  money  by 
the  raising  of  new  loans,  he  paid  $330  and  put  in  a 
new  loan  to  cover  the  back  installments,  did  he  not? 

A.  I  am  sure  you  will  find  some  instances  here 
and  there  but  it  is  by  no  means  a  constant  occur- 
rence at  all. 

Q.  Now,  you  testified  yesterday,  Mr.  Tennent, 
that  the  amount  of  interest,  the  lowest  amount  that 
you  testified  to  on  any  of  these  loans  was  14.1  per 
cent  in  anyway  of  figuring  these  loans  of  discount 
or  otherwise? 

Mr.  Cades:  We  object,  that  is  a  misstatement. 
Your  Honor.  The  rate  was  14  per  cent.  (Argument.) 

Mr.  Cass:  I  agree,  that  is  the  statement.  If  re- 
bates M^ere  allowed,  it  was  14  per  cent. 

Q.  Now,  Mr.  Tennent,  I  will  show  you  a  carbon 
copy  of  a  letter  which  apparently  bears  your  initial 
and  ask  you  if  that  is  your  letter? 

A.     That  is  my  letter. 

Mr.  Cass:  We  offer  in  evidence  the  letter  dated 
January  20,  1939,  directed  to  the  Hilo  Finance  & 
Thrift  Com])any  and  signed  by  Tennent  and 
Clreaney,  Mr.  Tennent,  president. 

Mr.  Cades:  We  object  to  the  admissibility  of  the 
letter.    It  is  nothing  more  than  a  statement  of  two 
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parties   trying   to   settle   the   matter   of   a    rebate. 
(Argument)  It  will  merely  confuse  the  record  even 
further. 

Mr.  Cass :  The  letter  is  offered  to  show  that  Mr. 
Tennent  advised  the  Hilo  Finance  &  Thrift  Com- 
pany that  even  after  deducting  all  the  rebates  that 
might  be  allowable,  the  effective  rate  of  all  these 
loans  were  16  per  cent  with  a  thirty-three  and  a 
third  per  cent  rebate  allowance. 

The  Court:     I  will  allow  that. 

Mr.  Cades:     Exception,  Your  Honor. 

Q.  You  are  a  certified  public  accountant,  Mr. 
Tennent  ?  A.     Yes. 

Q.     And  have  been  for  many  years  ?  A.     Yes. 

Q.  And  for  many  years  you  have  represented 
various  finance  and  loan  companies  loaning  money 
in  the  Territory  %  A.     Yes,  sir. 

Q.  You  then  are  familiar  with  the  laws  con- 
cerning the  interest  rates  that  may  be  charged  in 
the  Territory  of  Hawaii?  A.     Yes. 

Q.  You  knew  then  at  the  time  that  letter  was 
written  and  at  the  time  these  loans  were  made  it 
was  a  criminal  offense  for  a  finance  company  to 
loan  at  a  rate  of  more  than  one  per  cent  a  month? 

Mr.  Cades:     We  object. 

The  Court:  I  will  sustain  that  objection.  That 
is  a  conclusion. 

Q.  And  did  you  ever  advise  Mr.  Carey  that  the 
effective  rate  of  his  loans  were  16  per  cent? 

A.  Very  often.  In  talking  over  Mr.  Carey's  af- 
fairs with  him  I  pointed  out  to  him  that  his  bor- 
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rowings  from  finance  companies  cost  him  compared 
with  bank  borrowings  around  that  figure  as  would 
be  borne  by  his  auditor's  books  but  that  was,  well 
for  that  16  per  cent  this  roughly  where  that  figure 
comes  from.  Of  course  these  interest  rates  if  you 
are  trying  to  pay  16  per  cent  and  the  14,  the  14  was 
on  the  calculation,  you  will  get  a  slightly  different 
result.  I  think  I  exj)lained  it  in  the  testimony.  So 
any  time  it  was  put  in  I  would  be  entitled  to  digress 
on  the  letter,  I  didn't  want  any  wrong  instruction 
l^ut  on  it,  if  I  am  entitled  to  it 

The  Court:  Yes,  you  can  make  any  explanation 
you  want  to. 

A.  I  didn't  know^  that  a  dispute  had  arisen  be- 
tween Mr.  Carey  and  the  finance  company  about 
these  rebates  and  when  I  found  out  that  a  dispute 
had  arisen,  I  went  down  after  discussing  it  with 
Mr.  Carey  and  so  on.  I  went  down  on  my  regular 
visit  to  Hilo  and  attempted  to  arbitrate  between  the 
two  parties.  They  were  both  clients  of  mine  and  I 
wanted  to  straighten  the  matter  out.  The  Hilo  Fi- 
nance &  Thrift  Company  for  tw^o  or  three  days  re- 
fused to  give  these  rebates  in  dispute,  but  finally 
tlie  company  through  their  executive,  Mr.  Hill,  said 
okay,  we  will  give  Mr.  Carey  all  the  re])ates  pro- 
vided Mr.  Carey  on  his  part  makes  a  fair  contribu- 
tion or  fair  settlement  towards  the  dispute,  and  I 
thought  the  matter  was  settled.  So  I  came  back  and 
after  discussing  it  with  Mr.  Carey  or  his  assistant, 
these  rebates  I  think  that  w^as  almost  amounting  to 
around  $2000.  Mr.  Carey  could  have  got  those  for 
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payment  of  around  $500.  How  the  $500  is  referred 
to  is  covered  in  that  letter  but  I  said  after  leaving 
off  so  much  for  the  delinquency,  that  we  would  con- 
sider these  roughly  as  a  monthly  delinquency  and 
we  would  consider  that  portion  of  the  rebate  would 
not  be  allowed.  Mr.  Cass,  I  have  in  my  brief  case 
made  a  similar  proposal — if  you  would  like  to  have 
that — ^by  letter  to  them  which  he  made  the  same 
propositions  only  he  used  a  much  higher  or  different 
rate  of  interest. 

Mr.  Cades :  That  letter  that  you  refer  to  has  been 
introduced  in  evidence.  This  exhibit  Plaintiff's  Ex- 
hibit K  this  witness  was  not  present  when  it  was 
introduced. 

A.  I  was  trying  various  ways  of  figuring  to  ar- 
rive at  a  figure  that  would  be  or  we  could  settle  this 
matter  outside.  So  what  I  did  was  purely  a  matter 
of  negotiating  to  try  and  get  a  figure  of  settlement. 

Q.  Now,  Mr.  Tennent,  these  special  loans  that 
you  have  the  cards,  are  those  loans  made  to  Carey's 
Honolulu  office,  were  they  not "? 

A.  I  am  not  familiar  with  all  of  them  but  some 
of  them  I  know  were  made  for  machines  which  came 
down  from  the  Coast  and  were  routed  ])y  Mr.  Carey 
to  here.  Before  he  could  lift  the  machines  off  the 
wharf — I  may  be  wrong  on  this — before  he  lifted 
them  off  he  had  to  get  the  money  to  get  the  things. 

Q.  You  picked  up  the  draft  and  let  the  machines 
come  through? 

A.     The  others  are  given  for  other  purposes. 

Q.  But  there  are  a  couple  of  those  loans  in  there 
that  Mr.  Carey  endorsed,  notes  for  his  employees 
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and  they  finally  were  charged  to  him.  But  none  of 
those  special  accounts  had  anything  to  do  with  the 
general  financing  agreement  that  you  had  originally 
to  finance  the  Hilo  office,  did  they?  They  were 
aside  of  the  main  agreement  of  financing  which  we 
have  been  going  into  here  in  court;  they  were  an- 
other transaction.  Funds  from  this  may  have  been 
used  to  pay  those  but  as  far  as  the  agreement  for 
those  notes  that  was  a  separate  agreement  from  that 
of  the  general  financing? 

A.  Yes,  proceeds  of  those  loans  sometimes  paid 
these  and  if  possible  some  of  these  were  borrowed 
to  make  up  payments  on  these. 

Q.  But  that  list  of  loans  which  is  a  special  side 
agreement  is  not  part  of  the  general  picture  of  those 
loans?  A.     Yes,  sir. 

Q.  These  notes  that  are  sued  upon  have  a  pecu- 
liar clause.  Have  you  ever  noticed  it;  that  there  is 
no  objection  on  the  part  of  the  Hilo  Finance  & 
Thrift  Company  that  they  become  delinquent  the 
minute  a  payment  is  missed?  Had  you  noticed  that 
clause  in  these  notes? 

A.  I  wouldn't  be  surprised  there  was  a  clause  in 
there  like  that.  I  can  say  that  but  I  don't  think  I 
have  ever  seen  that.  An  installment  agreement 
would  not  have  such  a  clause  in  it. 

Q.  It  does  not  have  any  objection  on  a  default, 
does  it? 

A.     I  don't  get  your  question. 

Q.  Read  the  clause  referred  to.  (Reads  the 
clause.) 
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The  Court:     No  objection  in  there.    That  is  fine. 

Q.  Now,  in  calculating  the  interest  on  the  notes 
now  before  the  court,  particularly  these  8  notes  that 
are  embodied  in  this  complaint,  did  you  figure  the 
interest  rate  on  those  notes  at  all'? 

Mr.  Cades:  I  take  it  we  are  back  in  the  case 
in  chief.  Do  you  want  to  reopen  on  the  case  in 
chief? 

The  Court:     I  will  let  him  answer  the  question. 

A.     Yes. 

Q.  Did  you  take  into  consideration  the  fact  that 
that  automatic  default  clause  was  in  those  notes? 

A.    No. 

Q.  And  that  the  notes  bear  no  interest  whatso- 
ever from 

A.  What  do  you  mean  by  the  automatic  default 
clause,  the  one  you  just  read  ? 

Q.     The  one  I  just  read. 

A.     I  never  took  that  into  consideration. 

Q.  Where  there  is  no  objection  to  a  default  or 
no  objection  to  continuing  the  note,  if  the  default 
on  the  part  of  the  payee  and  the  note  becomes  due 
at  an  earlier  time  than  the  face  of  the  note  by  rea- 
son of  that  default,  the  interest  rate  for  the  term  is 
charged,  is  it  not? 

A.  I  think  you  would  have  to  put  a  lawyer  on 
the  stand. 

Mr.  Cades:  Your  Honor,  please,  that  calls  for  a 
conclusion  of  law.  (Argument.) 

The  Court:     I  will  sustain  that  objection. 
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Q.  But  you  haven't  any  idea  what  the  interest 
on  these  notes  is  up  the  date  of  default  considering 
that  default  as  being  the  end  of  the  term  of  the 
note? 

Mr.  Cades:  Same  objection  because  the  law  pro- 
vides what  happens  in  the  event  of  default.  (Argu- 
ment.) 

The  Court:  I  think  that  is  correct,  Mr.  Cass.  I 
will  sustain  that  objection. 

Mr.  Cass:     That  is  all,  Mr.  Tennent. 

Mr.  Cades:     That  is  all. 

The  Court:     Thank  you. 

Mr.  Cades:  Let's  see,  we  were  on  the  defense  of 
the  counter-plaim.  We  rest.  And  now  we  will  renew 
our  motion  that  the  counter-claim  be  non-suited  on 
the  grounds  that  we  have  stated  it  and  the  situation 
of  the  record  is  this,  that  there  is  not  onh^  a  motion 
for  non-suit  to  rule  on  but  there  is  still  a  motion  for 
a  demurrer  which  still  raise  the  problems  of  law. 
(Argument.) 

Mr.  Cass:  The  court  please,  this  argument  does 
not  concern  my  conduct  in  this  case  or  the  conduct 
of  my  associate.  (Argument.) 

(Discussions  and  arguments  were  had.) 

The  Court:  We  will  take  an  adjournment  until 
tomorrow  morning  at  9  o'clock. 

(Arguments   were  had   on  the   26th   day   of 
June,  1943.) 

This  Is  To  Certify  the  foregoing  to  be  a  true  and 
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full  transcript  of  the  proceedings  had  in  the  above 
entitled  matter  before  the  Honorable  Ray  J. 
O'Brien. 

/s/  ANNABELLE  KEKUNA, 
Court  Reporter. 

[Endorsed] :     Filed  Third  Circuit  Court  July  10, 
1944.,  W.  R.  Whittington,  assistant  clerk. 

[Endorsed]:     Filed  July  21,  1944.    Chas.  H.  K. 
Holt,  clerk  Supreme  Court. 


DEFENDANT'S  EXHIBIT  1 
$2,330.00  T.  H.,  April  10,  1934 

For  Value  Received,  I  promise  to  pay  to  the  order 
of  Hilo  Finance  and  Thrift  Co.,  Ltd.,  at  its  office, 
the  sum  of  Twenty  Three  Hundred  and  Thirty  and 
No/100  Dollars  payable  in  installments  and  on  such 
dates  as  indicated  in  the  Schedule  endorsed  hereon. 

And also  promise  to  pay  to  the   order   of 

interest  on  the  balance   for  the   time  being 

remaining  unpaid,  at  the  rate  of per  cent  per 

annum,  paya])le  monthly,  principal  and  interest  pay- 
able net  over  and  above  all  taxes. 

In  case  of  default  in  any  payment  of  any  install- 
ment of  interest  or  principal,  the  entire  debt  with 
interest  thereon  after  maturity  at  10%  per  annum, 
shall  immediately  become  due  and  payable  at  the 
option  of  the  holder  thereof.  Should  any  suit  for 
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collection  be  instituted  the  undersigned  shall  also 
pay  the  costs  of  collection  including  a  reasonable 
attorney's  fees. 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

/s/  GEO.  B.  CAREY, 
1112  Bethel  St., 
Address:     Honolulu,  T.  H. 

Installment  Note 

(Stamped):     Hilo  Finance  &  Thrift  Co.,  Ltd. 
Paid  7/24/35.     By  /s/  A.  C.  White. 

Endorsements  on  Back  of  Note  Dated  April  10,  1934 

Due        Install.  *  Due       Install.. 

Date        Due  Date        Due 

1  5/20/34 $1.55.32  9  1/20/35 $155.32 

2  6/20/34 155.32  10  2/20/34 155.32 

3  7/20/34 155.32  11  3/20/35 155.32 

4  8/20/34 155.32  12  4/20/35 155.32 

5  9/20/34 155.32  13  5/20/35 155.32 

6  10/20/34 155.32       14   6/20/35 155.32 

7  11/20/34 155.32       15   7/20/35 155.32 

8  12/20/34 155.32 

Subject  to  rebate  of  $54.36  interest  if  pajnnents  made  on  due 
date  throughout. 
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DEFENDANT'S  EXHIBIT  1-A 

Note  No.  6743 
Date  of  Note,  4/10/34.     Date  of  Loan,  4/10/34 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 1,611.70 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 77.66       2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

5/12/34 $155.32 

6/16/34 155.32 

7/18/34 155.32 

8/16/34 155.32 

9/22/34 155.32 

10/20/34 155.32 

11/10/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/22/35 155.32 

4/26/35 155.32 

5/22/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

7/25/36 20 

2.330.00 

Unpaid  Balance  of  total  loan  or  face 

of  note 


2,330.00 


Rebate  of  interest  paid  to  Defendant 

7/24/35   54.36 
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DEFENDANT'S  EXHIBIT  2 
$2,330.00  T.  H.,  May  11,  1934. 

For  Value  Received,  I  promise  to  pay  to  the  order 
of  Hilo  Finance  and  Thrift  Co.,  Ltd.,  Hilo  Hawaii, 
at  its  office,  the  sum  of  Twenty  Three  Hundred 
Thirty  and  No/100  Dollars  payable  in  installments 
and  on  such  dates  as  indicated  in  the  Schedule 
endorsed  hereon. 

And also  promise  to  pay  to  the  order  of 

interest  on  the  balance  for  the   time  being 

remaining  unpaid,  at  the  rate  of per  cent  per 

annum,  pa3^able  monthly,  principal  and  interest  pay- 
able net  over  and  above  all  taxes. 

In  case  of  default  in  any  payment  of  any  install- 
ment of  interest  or  principal,  the  entire  debt  with 
interest  thereon  after  maturity  at  10%  per  annum, 
shall  immediately  become  due  and  payable  at  the 
option  of  the  holder  thereof.  Should  any  suit  for 
collection  be  instituted  the  undersigned  shall  also 
pay  the  costs  of  collection  including  a  reasonable 
attorney's  fees. 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

/s/  GEO.  B.  CAREY, 
1112  Bethel  St., 
Address:     Honolulu,  T.  H. 
Installment  Note 

(Stamped)  :     Hilo  Finance  &  Thrift  Co. 

Paid  8/21/35.     By  /s/A.  C.  White. 
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Endorsements  on  Back  of  Note  of  May  11,  1934 
Amount  of  Note,  $2,330.00 


Due  Install. 

Date  Due 

1  6/20/34 $155.32 

2  7/20/34 155.32 

3  8/20/34 155.32 

4  9/20/34 155.32 

5  10/20/34 155.32 

6  11/20/34 155.32 

7  12/20/34 155.32 


Due       Install.. 
Date       Due 

8  1/20/35 $155.32 

9  2/20/35 155.32 

10  3/20/35 155.32 

11  4/20/35 155.32 

12  5/20/35 155.32 

13  6/20/35 155.32 

14  7/20/35 155.32 

15  8/20/35 155.32 


Subject  to  rebate  of  $54.36  interest  if  payments  made  on  due 
date  throughout. 
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DEFENDANT'S  EXHIBIT  2-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  6845 

Date  of  Note,  5/11/34.     Date  of  Loan,  5/12/34 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 1,456.38 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes 

Due  to  H.  F.  &  T.  Co.,  Ltd 232.98      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

6/16/34 $155.32 

7/18/34 155.32 

8/16/34 155.32 

9/22/34 155.32 

10/20/34 155.32 

11/19/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/22/35 155.32 

4/26/35 155.32 

5/22/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

Unpaid  Balance  of  total  loan  or  face 

of  note 


I 


2,330.00 


2,330.00 


Rebate  of  interest  paid  to 

Defendant  8/21/35 54.36 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii 

No.  2579 

GEORGE  B.  CAREY, 

Petitioner, 

vs. 

HILO  FINANCE  &  THRIFT  CO.,  LTD., 

Respondent. 

STIPULATION 

In  this  cause  it  is  stipulated  by  and  between  the 
parties  through  their  respective  counsel  for  the 
purpose  of  abridging  the  transcript  of  the  record 
herein  on  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  that  the  32  notes, 
being  Appellant's  Exhibits  3  to  34  inclusive,  the  4 
notes  referred  to  in  Appellant's  Exhibits  35 A,  36A, 
37A  and  38 A  and  the  8  notes,  being  Appellee's 
Exhibits  A  to  H,  inclusive,  which  are  identical  with 
the  eight  notes  made  Exhibits  to  the  amended  com- 
plaint are  all  in  the  sum  of  $2330.00,  each  except 
Appellant's  Exhibit  34,  and  the  note  referred  in 
Appellant's  Exhibit  37A,  which  are  in  the  sum  of 
$1,165.00,  that  all  notes  are  dated  respectively,  as 
follows:  June   14,   1934,  July  16,   1934,   August  9, 

1934,  September  18,  1934,  October  19,  1934,  Novem- 
ber 16,  1934,  December  17,  1934,  January  21,  1935, 
February  19,  1935,  June  12,  1935,  July  23,  1935, 
August  30,  1935,  September  20,  1935,  October  22, 

1935,  November  19,  1935,  January  28,  1936,  Feb- 
ruary 21,  1936,  March  17,  1936,  April  24,  1936,  May 
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26,  1936,  June  26,  1936,  July  27,  1936,  August  7, 

1936,  August  28,  1936,  September  29,  1936,  October 
30,  1936,  December  1,  1936,  January  7,  1937,  Feb- 
ruary 10,  1937,  March  9,  1937,  April  9,  1937,  April 
16,  1937,  May  28,  1937,  June  29,  1937,  July  30,  1937, 
August   3,   1937,   August   31,    1937,   September   28, 

1937,  October  29,  1937,  November  17,  1937,  Novem- 
ber 30,  1937,  December  31,  1937,  January  31,  1938, 
February  28,  1938;  that  all  said  notes  were  exe- 
cuted by  appellant  and  made  payable  to  appellee 
in  15  equal  monthly  installments,  beginning  the 
month  the  notes  were  executed  or  the  following 
month  and  are  on  the  following  form: 

Collateral  Note 
$2330.00 

For  value  received,  I,  we,  or  either  of  us,  jointly 
and  severally  promise  to  pay  to  the  order  of  Hilo 
Finance  and  Thrift  Company,  Ltd.,  of  Hilo,  Hawaii 
at  their  office  the  sum  of  Twenty  Three  Hundred 
Thirty  and  No/100  Dollars  in  15  equal  installments 
of  $155.32  each  on  the of  each  month  follow- 
ing the  date  of  this  note,  with  interest  from  ma- 
turity at  the  rate  of  ...  %  per  annum  until  paid 
with  ten  per  cent  additional  on  amount  unpaid,  if 
placed  in  the  hands  of  an  attorney  for  collection, 
1  laving  deposited  with  and  pledged  to  said  Finance 
Company,  as  collateral  security  for  the  payment 
of  this  note,  and  all  other  liabilities  of  the  under- 
signed to  the  legal  holder'  hereof,  whether  direct. 
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contingent,  heretofore  or  liei'eafter  conti'acted,  the 
following  property,  to-wit: 

Secured  by  collateral  agreement  and  assignment 
of  conditional  sale  agreement  of  same  date. 

Default  in  the  payment  of  any  installment  hereon 
shall  render  the  unpaid  balance  on  this  note  due 
and  payable,  and  the  owner  or  holder  hereof  may 
at  any  time  thereafter  sell  all  or  any  part  of  said 
collateral  at  public  or  private  sale,  with  or  without 
notice  of  the  time  and  place  of  sale  and  without 
notice  of  the  time  and  place  of  sale  and  without 
demand  of  performance. 

The  owner  or  holder  of  this  note  may  buy  any 
of  said  collateral  at  said  sale,  and  the  proceeds  of 
the  sale  shall  be  applied  first  to  the  payment  of 
expenses  of  making  such  sale,  including  a  reason- 
able attorney  fee,  if  any  attorney  is  employed; 
second,  to  the  payment  of  the  principal  debt  hereby 
secured  and  the  interest  thereon  after  deducting  the 
unearned  interest  theretofore  charged  on  the  im- 
matured  installments;  third,  to  the  payment  of  any 
other  debt  which  the  undersigned  may  now  or  here- 
after owe  the  owner  or  holder  of  this  note,  either 
as  principal,  co-maker,  surety,  endorser,  or  other- 
wise, and  if  any  surplus  remains  the  same  to  be 
paid  to  the  undersigned. 

The  makers,  co-makers,  endorsers,  sureties  or 
guarantors  of  this  note  each  for  himself,  hereby 
severally  agree  to  pay  all  costs  of  collecting  or 
securing,  or  attempting  to  collect  or  secure,  this 
note,  including  a  reasonable  attorney  fee,  whether 
the  same  be  collected  or  secured  by  suit  or  other- 
wise,   and   severally   waive    demand,    presentment, 
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protest  and/or  notice  of  protest,  sale,  demand  or 
suit,  and  all  other  requirements  necessary  to  hold 
them  and  agree  that  time  of  payment  may  be  ex- 
tended without  notice  to  them  of  such  extension. 
The  owner  or  holder  of  this  note  is  hereby  author- 
ized to  apply,  on  or  after  maturity,  to  the  payment 
of  this  note  any  funds  in  its  possession  belonging 
to  the  maker,  co- maker,  surety,  endorser,  guarantor 
or  any  one  of  them. 

It  is  further  stipulated  by  and  between  the 
parties  that  the  words  and  figures  appearing  on 
the  back  side  of  each  of  the  eight  cards,  being  Ap- 
pellee's Exhibit  N,  are  irrelevant  and  may  be  omit- 
ted from  the  transcript  as  directed  in  the  praecipe. 
Dated  at  Honolulu,  T.  H.,  this  the  31st  day  of 
July,  1947. 

/s/  BRAHAN  HOUSTON, 
Attorney  for 

George   B.    Carey. 
SMITH,  WILD,  BEEBE 
&  CADES, 

Attorneys  for  Hilo  Finance 
and  Thrift  Company,  Ltd. 
By  /s/  J.  RUSSELL  CADES. 
I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  clerk  of  the   Supreme   Court  of  the 
Territory  of  Hawaii. 

Dated,  at  Honolulu,  T.  H.,  Aug.  2,  1947. 
[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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APPELLANT'S  EXHIBIT  3-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  6962 

Date  of  Note,  6/14/34.     Date  of  Loan,  6/16/34. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 1,301.06 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 388.30      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

7/18/34 $155.32 

8/16/34 155.32 

9/22/34 155.32 

10/20/34 155.32 

11/19/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/22/35 155.32 

4/26/35 155.32 

5/22/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.52 

2,330.00 

Unpaid  Balance  of  total  loan 

or  face  of  note  

$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    9/23/35 54.36 
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APPELLANT'S  EXHIBIT  4-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7049 

Date  of  Note,  7/18/34.     Date  of  Loan,  7/18/34 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 1,145.74 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 543.62       2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

8/16/34 $155.32 

9/22/34 155.32 

10/20/34 155.32 

11/19/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/22/35 155.32 

4/26/35 155.32 

5/22/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

2,330.00 


Rebate  of  interest  paid  to 

Defendant,    10/23/35 54.36 
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APPELLANT'S  EXHIBIT  5-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7118 

Date  of  Note,  8/9/34.     Date  of  Loan,  8/16/34. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $  330.00 

Cash  received  by  Defendant 990.42 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 698.94      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

9/22/34 $155.32 

10/28/34 155.32 

11/19/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/30/35 155.32 

3/22/35 67.98 

3/28/35 68.34 

4/26/35 155.32 

5/22/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

Unpaid  Balance  of  total  loan  or 

face  of  note 


2,330.00 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    11/20/35 54.36 
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APPELLANT'S  EXHIBIT  6-A 

HILO:  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7252 

Date  of  Note,  9/18/34.     Date  of  Loan,  9/22/34. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $  330.00 

Cash  received  by  Defendant 835.10 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

:     toH.  F.  &  T.  Co.,  Ltd 854.26      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

10/20/34 $155.32 

11/19/34 155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/28/35 155.32 

4/26/35 155.32 

5/22/35 67.98 

5/29/35 87.34 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.52 


Unpaid  Balance  of  total  loan  or 
face  of  note , 


2,330.00 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    12/31/35 54.36 
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APPELLx\NT'S  EXHIBFi^  7-A 
HILO  FINANCE  &  THRIFT  CO:,  LTD. 

Note  No.  7339 
Date  of  Note,  10/19/34.    Date  of  Loan,  10/20/34 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant .' 679.78 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,009.58      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

11/19/34 $155.32 

12/18/34 155.32 

1/23/35 155.32 

2/20/35 155.32 

3/28/35 155.32 

4/26/35 155.32     '   ' 

5/29/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32    ■'"'■' 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face    of    note • 


Rebate  of  interest  paid  to 

Defendant,    1/28/36 —  54.36 
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APPELLANT'S  EXHIBIT  8-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7428 

Date  of  Note,  11/16/34.      Date  of  Loan,  11/19/34 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance  $    330.00 

Cash  received  by  Defendant 524.46 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,164.90      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 
12/18/34 $155.32 

1/23/35 155.32 

2/20/35 155.32 

3/28/35 155.32 

4/26/35 77.56 

4/30/35 77.76 

5/29/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.52 


Unpaid  Balance  of  total  loan  or 
face  of  note 


2,330.00 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    2/24/36 54.36 
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APPELLANT'S  EXHIBIT  9-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7559 

Date  of  Note,  12/17/34.     Date  of  Loan,  12/18/34. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 369.14 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,320.22       2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

1/23/35 $155.32 

2/20/35 155.32 

3/28/35 155.32 

4/30/35 155.32 

5/29/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note  


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    2/18/36 54.36 
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APPELLANT'S  EXHIBIT  10-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7657 

Date  of  Note,  1/21/35.     Date  of  Loan,  1/23/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 213.82 

Paid  on  notes  to  Realty  Investment  Co 310.64 

Credited  to  pre-existing  notes 

due  to  H.  F.  &  T.  Co.,  Ltd 1,475.54      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

2/20/35 $155.32 

3/28/35 155.32 

4/30/35 155.32 

5/29/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

0/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

V25/36 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 
face  of  note 


$2,330.00 


Rebate  of  interest  paid 

to  Defendant  4/25/36 $      54.36 
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APPELLANT'S  EXHIBIT  11-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  7757 

Date  of  Note,  2/19/35.     Date  of  Loan,  2/20/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 58.40 

Paid  on  notes  to  Realty  Investment  Co 310.74 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,630.86       2,330.00 


$2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

3/28/35 $155.32 

4/30/35 155.32 

5/29/35 155.32 

6/15/35 155.32 

7/24/35 155.32 

8/21/35 155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

Upaid  Balance  of  total  loan  or 

face  of  note 


2,330.00 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,  5/27/36 $     54.36 
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APPELLANT'S  EXHIBIT  12-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8132 

Date  of  Note,  6/12/35.     Date  of  Loan,  6/15/35. 

Total  Loan  or  f  aee  of  Note $2  330  0^ 

interest  deducted  m  advance $   330  OO 

Cash  received  by  Defendant 213  72 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,786.28      2,330.00 

Payments  received  by  Plaintiff:  == 

^^*^                                          Amount 
7/24/35 $155  32 

8/21/35 155  32 

9/23/35 155  g^ 

10/23/35 :  155:3; 

11/20/35 155  32 

12/31/35 :i55;32 

1/28/36 155  32 

2/2V36 155  32 

3/18/36 155  32 

^/2V36 15532 

f/27/36 155  32 

,^/2y36 15532 

7/29/36 J55  3^ 

8/f/36 ::::  155:32 

9/30/36 ,5509 

9/30/36 IIZZ  20 

Unpaid  Balance  of  total  loan  or  2,330.00 

face  of  note 


$2,330.00 

Rebate  of  interest  paid  to  ^^^^^"^^^ 

Defendant,  9/30/36,  cash $     g2  30 

By  credit  on  another  note I 
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APPELLANT'S  EXHIBIT  13-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8250 

Date  of  Note,  7/23/35.      Date  of  Loan,  7/24/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 135.96 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,864.04      2.330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

8/21/35 $155.32 

9/23/35 155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    8/31/36 $     82.50 
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APPELLANT'S  EXHIBIT  14-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8332 

Date  of  Note,  8/20/35.     Date  of  Loan,  8/21/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 135.96 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,864.04      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

9/23/35 $155.32 

10/23/35 155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.52 

2,330.00 

Unpaid  Balance  of  total  loan 

or  face  of  note 

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,  12/16/36 $     g2  50 
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APPELLANT'S  EXHIBIT  15-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8443 

Date  of  Note,  9/20/35.     Date  of  Loan,  9/23/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 135.96 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,864.04      2,330.00 


Payments  received  by  Plaintiff: 

Date  Amount 

10/23/35 $155.32 

11/20/35 155.32 

12/31/35 155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan 

of  face  of  note 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    1/9/37 $     82.50 
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APPELLANT'S  EXHIBIT  16-A 
HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8538 
Date  of  Note,  10/22/35.     Date  of  Loan,  10/23/35 

Total  Loan  or  face  of  Note ^2  330  00 

Interest  deducted  in  advance ,$   330.00 

Cash  received  by  Defendant 135.96 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,864.04      2.330.00 

Payments  received  by  Plaintiff : 

^^^^  Amount 

11/20/35 $155.32 

12/31/35 155.32 

1/28/36 155  32 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 15532 

^/27/36 155  32 

6/27/36 15532 

V29/36 15532 

8/29/36 155.32 

9/30/36 15532 

10/31/36 155.32 

12/16/36 15532 

1/9/37 155.32 

2/10/37 155.52 

TT       •  1  T>  1  .  2,330.00 

Unpaid  Balance  of  total  loan 

or  face  of  note 

$2,330.00 

Rebate  of  interest  paid  to  ' 

Defendant,    2/10/37 $     g2  g^ 
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APPELLANT'S  EXHIBIT  17-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8267 

Date  of  Note,  11/19/35.     Date  of  Loan,  11/20/35. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 135.96 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,864.04      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

12/31/35 $155.32 

1/28/36 155.32 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 

Rebate  on  interest  paid  to 

Defendant,    3/10/37 $     82.50 
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APPELLANT'S  EXHIBIT  18-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8845 

Date  of  Note,  1/28/36.     Date  of  Loan,  1/28/36 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 291.28 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T  Co.,  Ltd 1,708.72      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

2/24/36 155.32 

3/18/36 155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32  j 

12/16/36 155.32  ,      I 

1/9/37 155.32  ' 

3/10/37 155.32 

4/12/37 155.52  I 

5/29/37 155.32  J 

2,330.00   1 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    5/29/37 $     82.50 


i 
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APPELLANT'S  EXHIBIT  19- A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  8926 

Date  of  Note,  2/24/36.     Date  of  Loan,  2/24/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 291.28 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T.  Co.,  Ltd 1,708.72      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

3/18/36 $155.32 

4/25/36 155.32 

5/27/36 155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.52 

7/1/37 155.32 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,    7/1/37 $     82.50 
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APPELLANT'S  EXHIBIT  20-A 
HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9019 
Date  of  Note,  3/17/36.     Date  of  Loan,  3/18/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash    received   by    Defendant 46.88 

Paid  on  notes  of  John  A.  Howard 123.00 

John  A.  Howard,  Jr 121.40 

Credited  to  pre-existing  notes  due 

to  H.  F.  &  T  Co.,  Ltd 1,708.72      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

4/25/36 $155.32 

6/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face    of    note 

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,    8/3/37 $      82.50 
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APPELLANT'S  EXHIBIT  21-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9133 

Date  of  Note,  4/24/36.     Date  of  Loan,  4/25/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 164.78 

Cash  paid  on  temporary  loan 126.50 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,708.72       2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

5/27/36 $155.32 

2/27/36 155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    9/1/37 $     82.50 
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APPELLANT'S  EXHIBIT  22-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9222 

Date  of  Note,  5/26/36.     Date  of  Loan,  5/27/36.  J 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 291.28 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,708.72      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

6/27/36 $155.32 

7/29/36 155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/10/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 
face   of   note   


$2,330.00 


Rebate  of  interest  paid 

to  Defendant,  10/2/37 $      82.50 
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APPELLANT'S  EXHIBIT  23-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9353 

Date  of  Note,  6/26/36.     Date  of  Loan,  6/27/36 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash    received    by    Defendant 291.48 

Paid  on  notes  to  Reatly  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,708.52       2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

7/29/36 $155.32 

8/29/36 155.32 

9/30/36 155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,    11/2/37 $     82.50 
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APPELLANT'S  EXHIBIT  24-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9455 

Date  of  Note,  7/27/36.     Date  of  Loan,  7/29/36 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 136.16 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,863.84      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

8/29/36 $136.16 

9/9/36 18.16 

9/30/36 20.16 

9/30/36 136.16 

10/31/36 19.36 

10/31/36 135.96 

12/16/36 19.36 

12/16/36 135.96 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/3/37 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note • 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,  12/2/37 $     82.50 
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APPELLANT'S  EXHIBIT  25-A 

HILO  FINANCE  &  THRIFT  CO,  LTD. 

Note  No.  9483 

Date  of  Note,  8/7/36.     Date  of  Loan,  8/7/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 2,000.00 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

9/30/36 $155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.52 

\       2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note  

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,    1/4/38 $     82.50 
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APPELLANT'S  EXHIBIT  26- A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9546 

Date  of  Note,  8/28/36.     Date  of  Loan,  8/29/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2.330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

9/30/36 $155.32 

10/31/36 155.32 

12/16/36 155.32 

1/9/37 155.32 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face    of    note 

$2,330.00 

Rebate  of  interest  paid  to 

Defendant,    1/4/38 $     82.50 
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APPELLANT'S  EXHIBIT  27-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9621 

Date  of  Note,  9/29/36.     Date  of  Loan,  9/30/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  Received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

10/31/36 $155.32 

12/16/36 155.32 

1/9/37 19.36 

1/9/37 135.96 

2/10/37 155.32 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan 

or  face  of  note 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    2/2/38 $     82.50 
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APPELLANT'S  EXHIBIT  28-A 
HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9706 
Date  of  Note,  10/30/36.     Date  of  Loan,  10/31/36. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes 

due  to  H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 
12/16/36 $155.32 

1/9/37 155.32 

2/10/37 19.36 

2/10/37 135.96 

3/10/37 155.32 

4/12/37 155.32 

5/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 
face  of  note 


$2,330.00 


Rebate  of  interest  paid  to 

Defendant,    3/8/38 $     82.50 
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APPELLANT'S  EXHIBIT  29-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9899 

Date  of  Note,  12/1/36.     Date  of  Loan,  12/16/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

1/9/37 $155.32 

2/10/37 155.32 

3/10/37 19.32 

3/10/37 135.96 

4/12/37 155.36 

4/29/37 155.32 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note  


Rebate  of  interest  paid  to 

Defendant,    4/6/38 $      82.50 
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APPELLANT'S  EXHIBIT  30-A 
HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  9995 
Date  of  Note,  1/7/37.     Date  of  Loan,  1/9/37. 

Total  Loan  or  face  of  Note $2,330,00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 


Payments  received  by  Plaintiff : 

Date  Amount 

2/10/37 $155.32 

1/10/37 155.32 

4/12/37 19.36 

4/12/37 135.96 

7/1/37 155.32 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 


$2,330.00 
Rebate  of  interest  paid  to  Defendant 
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APPELLANT'S  EXHIBIT  31-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 
Note  No.  114 
Date  of  Note,  2/10/37.     Date  of  Loan,  2/10/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant  

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff : 

Date  Amount 

3/10/37 $155.32 

4/12/37 155.32 

5/29/37 155.32 

6/30/37 19.16 

7/1/37 136.16 

8/3/37 155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32     • 

5/4/38 155.32 

7/14/38 155.32 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note  

$2,330.00 

Rebate  of  interest  paid  to  Defendant :.. 
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APPELLANT'S  EXHIBIT  32-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  214 

Date  of  Note,  3/10/37.     Date  of  Loan,  3/10/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

4/12/37 $155.32 

5/29/37 155.32 

6/30/37 155.32 

8/3/37 19.36 

8/3/37 135.96 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/9/38 155.32 

6/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 
Rebate  of  interest  paid  to  Defendant 
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APPELLANT'S  EXHIBIT  33-A 

HILO  FINANCE  &  THRIFT  CO,  LTD. 

Note  No.  344 

Date  of  Note,  4/9/37.     Date  of  Loan,  4/12/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

5/29/37 $  19.36 

5/29/37 135.96 

6/30/37 155.32 

9/1/37 19.36 

9/1/37 135.96 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 

Rebate  of  interest  paid  to  Defendant 
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APPELLANT'S  EXHIBIT  34-A 

HILO  FINANCE  &  THRIFT  CO,  LTD. 

Note  No.  370 

Date  of  Note,  4/16/37.     Date  of  Loan,  4/17/37. 

Total  Loan  or  face  of  Note $1,165.00 

Interest  deducted  in  advance $    165.00 

Cash  received  by  Defendant 1,000.00 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,165.00 

Payments  received  by  Plaintiff: 

Date  Amount 
6/30/37 $155.32 

8/3/37 77.66 

9/1/37 77.66 

10/1/37 77.66 

11/2/37 77.66 

12/2/37 77.66 

1/V38 77.66 

2/2/38 77.66 

3/8/38 77.66 

V6/38 77.66 

5/4/38 77.66 

7/14/38 77.66 

8/27/38 77.66 

9/28/38 77.66 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 
Rebate  of  interest  paid  to  Defendant 
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APPELLANT'S  EXHIBIT  35-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  491 

Date  of  Note,  5/28/37.     Date  of  Loan,  5/29/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $   330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00       2,330.00 

Payments  received  by  Plaintiff: 

Date                  Amount 
6/30/37 $155.32 

8/5/37 155.32 

9/1/37 155.32 

10/1/37 97.02 

10/1/37 58.30 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 


$2,330.00 
Rebate  of  interest  paid  to  Defendant 
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APPELLANT'S  EXHIBIT  36 

Payments  in  cash  made  b}-  the  Defendant  and  ap- 
plied to  notes  in  evidence  and  being  a  part  of  and 
included  in  the  payments  tabulated  in  the  exhibits 
attached  to  each  note  but  not  in  addition  to  any  of 
such  payments. 

Payment  made  Total  Cash     Total  Amount 

by  Cheek  Paid                  Paid 

1935     Mar.    21  $1,000.00 

Mar.    27  1019.26 

Apr.    23  1,397.88 

Apr.    30  543.72 

May     21  1,000.00 

May     27  863.94 

Dec.     31  1,864.04          $  7,688.84 

1936 


1937 


Sept. 

4 

18.16 

Sept. 

29 

330.80 

Oct. 

30 

330.00 

Dec. 

1 

8 

330.00    $  1,008.96 

Jan. 

330.00 

Feb. 

9 

330.00 

Mar. 

9 

330.00 

Apr. 

9 

330.00 

May 

28 

330.00 

June 

29 

795.76 

July 

30 

562.98 

Aug. 

31 

640.64 

Sept. 

28 

485.32 

Sept. 

30 

155.32 

Oct. 

29 

640.64 

Nov. 

30 

640.64 

Dec. 

31 

795.96    $  6,367.26 

1938  $11,824.66 

$26,890.12 

R.J.O.B. 
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APPELLANT'S  EXHIBIT  36-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  614 

Date  of  Note,  6/29/37.     Date  of  Loan,  7/1/37. 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00       2,330.00 

Payments  received  by  Plaintiff: 

Date  Amount 

8/3/37 $155.32 

9/1/37 155.32 

10/1/37 155.32 

11/2/37 97.02 

11/2/37 58.30 

12/2/37 155.32 

1/4/38 155.32 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/1/38 155.52 

2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 

Rebate  of  interest  paid  to  Defendant 
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DEFENDANT'S  EXHIBIT  37 
[Letterhead:  Tennent,  Greaney  &  Wallace] 

December  26,  1935. 
Mr.  George  B.  Carey, 
White  Sewing  Machine  Agency, 
Honolulu,  Hawaii. 

Dear  Mr.  Carey: 

I  understand  that  due  to  Mr.  Howard's  illness  and 
the  fact  that  some  of  your  Hilo  salesmen  are  in 
Honolulu  over  the  holidays,  sales  in  Hilo  have  fallen 
off  the  last  month  or  two.  I  also  understand  that  the 
situation  will  be  remedied  in  January  when  addi- 
tional salesmen  will  be  sent  to  Hilo,  and  the  Hilo 
business  pushed  forward  to  make  up  for  the  defi- 
ciency in  sales. 

The  arrangement  with  the  Hilo  Finance  &  Thrift 
Co.,  Ltd.,  is  that  you  apply  Hilo  contracts  as  collat- 
eral against  your  borrowings.  The  Hilo  Finance  & 
Thrift  Company  is  not  interested  in  contracts  from 
other  islands,  except  that  they  have  been  willing  to 
oblige  you  once  or  twice  by  accepting  two  or  three 
of  these  contracts.  However,  I  am  informed  that 
practically  all  of  the  contracts  that  you  have  sent 
down  to  cover  the  December  loan  are  Honolulu  con- 
tracts. It  is  my  opinion  that  you  should  not  have 
borrowed  from  Hilo  this  month,  but  should  have 
made  your  payments  there  by  sending  over  the  req- 
uisite amount.   I  nuist  ask  you  therefore  to  arrange 
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to  withdraw  these  contracts  within  the  next  few 
days  by  repaying  off  all  the  Hilo  loan,  or  at  least 
that  portion  of  it  which  is  not  covered  by  Hilo  con- 
tracts. As  a  matter  for  the  fnture,  you  should  not 
borrow  from  the  Hilo  Finance  &  Thrift  Company, 
Limited  in  excess  of  the  amount  necessary  to  fi- 
nance Hilo  sales. 

I  am  sending  a  copy  of  this  letter  to  the  Hilo  Fi- 
nance &  Thrift  Company,  Limited. 

Very  truly  yours, 

/s/  H.  C.  TENNENT. 

HCT:H 
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APPELLANT'S  EXHIBIT  37-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  702 

Date  of  Note,  7/30/37.     Date  of  Loan,  7/30/37. 

Total  Loan  or  face  of  Note $1,165.00 

Interest  deducted  in  advance $    165.00 

Cash  received  by  Defendant  1,000.00 

Paid  on  notes  to  Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 1,165.00 

Payments  received  by  Plaintiff: 

Date  Amount 

9/1/37 $  77.66 

10/1/37 77.66 

11/2/37 77.66 

12/2/37 19.36 

12/2/37 58.30 

1/4/38 77.66 

2/2/38 77.66 

3/8/38 77.66 

4/6/38 77.66 

5/4/38 77.66 

7/14/38 77.66 

8/27/38 77.66 

9/28/38 77.66 

12/1/38 77.66 

12/1/38 77.66 

12/31/38 77.66 

1,165.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$1,165.00 
Rebate  of  interest  paid  to  Defendant 
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DEFENDANT'S  EXHIBIT  38 
[Letterhead :    Hilo  Finance  &  Thrift  Co.,  Ltd.] 

September  5,  1936. 

White  Sewing  Machine  Agency, 
1112  Bethel  Street, 
Honoluhi,  T.  H. 

Gentlemen : 

Lender  date  of  August  29th  we  wrote  you  re  short- 
age of  $19.16  in  your  payments  for  the  month  of 
August,  and  also  that  we  had  made  no  deduction  on 
your  note  of  August  7th. 

Assuming  that  you  will  not  be  making  settlement 
until  the  end  of  the  month,  we  will  require  a  check 
for  $348.96  in  addition  to  your  note  for  $2,330.00,  or 
a  total  of  $2,678.96  made  up  as  follows: 

15  Notes  at  $155.32 $2,329.80 

Short  in  August  payment 19.16 

Interest   &   fees 330.00 


$2,678.96 

Yours  very  truly, 

Hilo  Finance  &  Thrift  Co.,  Ltd. 

By  /s/  ROBT.  S.  MOIR, 
Accountant. 


RSM:RFA 
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APPELLANT'S  EXHIBIT  38-A 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Note  No.  712 

Date  of  Note,  8/3/37.     Date  of  Loan,  8/3/37 

Total  Loan  or  face  of  Note $2,330.00 

Interest  deducted  in  advance $    330.00 

Cash  received  by  Defendant 

Paid  on  notes  to    Realty  Investment  Co 

Credited  to  pre-existing  notes  due  to 

H.  F.  &  T.  Co.,  Ltd 2,000.00      2,330.00 

Payments  received  by  Plaintiff: 

T^ate  Amount 

9/1/37 $155.32 

10/1/37 155.32 

11/2/37 155.32 

12/2/37 155.32 

1/4/38 19.56 

1/4/38 135.76 

2/2/38 155.32 

3/8/38 155.32 

4/6/38 155.32 

5/4/38 155.32 

7/14/38 155.32 

8/27/38 155.32 

9/28/38 155.32 

9/28/38 155.32 

12/1/38 155.32 

12/31/38 155.32 

12/31/38 155.52 

$2,330.00 

Unpaid  Balance  of  total  loan  or 

face  of  note 

$2,330.00 
Rebate  of  interest  paid  to  Defendant 
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PLAINTIFF'S  EXHIBIT  M 

In  the  Circuit  Court  of  the  Fourth  Judicial  Circuit 
Territory  of  Hawaii 

L.  No.  2316 

HILO    FINANCE    AND   THRIFT    COMPANY, 
LIMITED, 


vs. 


GEORGE  B.  CAREY, 

and 


Plaintiff, 


Defendant, 


BANK  OF  HAWAII  and  BISHOP  NATIONAL 
BANK  OF  HAWAII  AT  HONOLULU, 

Garnishees. 

DEPOSITION  OF  WILFORD  W.  KING 
taken  on  behalf  of  the  plaintiff  herein,  pursuant  to 
the  stipulation  for  the  taking  of  depositions  with- 
out commission  dated  June  1st,  1940,  and  attached 
to  this  deposition,  this  deposition  being  taken  be- 
fore Mr.  Norman  M.  Olds,  a  Clerk  of  the  Circuit 
Court  of  the  First  Judicial  Circuit,  in  the  court 
room  of  the  Fifth  Judge  of  the  First  Circuit  Court, 
Honolulu,  T.  H.,  on  Thursday,  June  13,  1940,  start- 
ing at  10  o'clock  a.m., 

J.  Russell  Cades,  Esq.,  of  the  firm  of  Messrs. 
Smith,  Wild,  Beebe  &  Cades,  appearing  at  attorney 
for  the  plaintiff,  and 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 

James  M.  Richmond,  Esq.,  of  the  firm  of  Messrs. 
Anderson,  Marx,  Wreen  &  Jenks,  appearing  as 
attorney   for   the   defendant, 

WhereTipon  the  following  proceedings  were  had 
and   deposition  taken: 

Mr.  Cades:  Before  taking  the  deposition  there 
are  some  matters  that  we  would  like  the  record  to 
show  have  been  stipulated  and  agreed  to  by  counsel 
for  the  plaintiff  and  the  defendant: 

First,  that  the  reporter  shall  write  out  the  depo- 
sition and  that  the  clerk  shall  attach  his  certificate 
thereto,  attaching  a  certified  copy  of  the  stipulation 
for  the  taking  of  depositions  without  commission, 
which  has  been  furnished  to  the  reporter. 

Second,  that  the  parties  waive  the  requirement 
that  the  deponent  read  over  and  sign  the  deposi- 
tion, and, 

Third,  the  parties  agree  that  the  deposition  may 
remain  open;  that  is,  it  is  not  necessary  to  seal  the 
deposition  and  send  it  to  the  clerk  of  court  there 
to  be  opened  by  the  presiding  judge,  but  the  origi- 
nal copy  may  be  presented  to  counsel  for  the  plain- 
tiff for  use  in  the  trial,  when  and  if  needed,  and 
further 

It  is  stipulated  and  agreed  that  both  counsel  will 
state  any  objection  that  they  have  to  the  form  of 
questions  presented,  l)ut  it  is  understood  that  ob- 
jections going  to  the  materiality  or  competency  of 
any  evidence  presented,  either  on  direct  or  cross- 
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Plaintiff's  Exhibit  M— (Continued) 
examination,  will  be  presented  and  may  be  disposed 
of  at  the  trial,  by  the  presiding  judge. 

Mr.  Richmond :  That  is  satisfactory,  and  that 
is  m}"  understanding  of  the  stipulation. 

WILFORD  W.  KING 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
duly  sworn  by  the  Clerk,  testified  as  follows: 

Direct  Examination 
By  Mr.  Cades : 

Q.     What  is  your  name? 

A.     Wilford  W.  King. 

Q.     And  what  is  your  position  *? 

A.     Deputy  bank  examiner,  Territory  of  Hawaii. 

Q.  And  how  long  have  you  occupied  that  posi- 
tion? A.     Since  August  15,  1934. 

Q.     Continuously  during  that  period? 

A.     That's  right. 

Q.     Where  did  you  receive  your  education? 

A.     In  the  schools  at  Salt  Lake  City,  Utah. 

Q.  Will  you  state  what  training  you  had  in  the 
field  of  accountancy? 

A.  I  have  had  considerable  experience  as  public 
accountant;  received  my  certified  public  account- 
ant's degree  in  June  of  1928  at  Salt  Lake  City, 
Utah.  In  1929  I  received  a  certificate  from  the 
Territory  of  Hawaii  by  reciprocity. 

Q.     As  a  certified  public  accountant? 

A.     As  a  certified  public  accountant. 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 

Q.  How  long  have  you  been  in  private  practice 
as  a  C.P.A.  in  the  Territory  of  Hawaii? 

A.  Eleven  years.  That  is,  including  all  my  time. 
I  have  been  a  C.P.A.  for  eleven  years  here,  but  the 
last  six  years  I  have  been  in  the  Territorial  service. 

Q.  But  for  five  years  before  that  you  were  in 
private  practice  as  a  C.P.A.? 

A.     That's  right. 

Q.  And  will  you  state  whether  during  your  in- 
cumbency as  bank  examiner  you  have  had  occasion 
to  make  a  special  study  of  the  matter  of  the  regu- 
lation of  finance  companies  in  the  Territory  of 
Hawaii  ? 

A.  I  have  made  a  very  detailed  study  for  two 
or  three  years  of  that  subject. 

Q.  The  bank  examiner  of  the  Territory  of 
Hawaii  is  charged  with  the  duty  of  administering 
the  Money  Lender's  act,  that  is  the  act  154,  S.  L. 
1933,  and  the  Industrial  Loan  and  Investment  Act, 
that  is  Act  231  S.  L.  1937.  Will  you  state  who  in 
the  bank  examiner's  office  is  directly  charged  with 
the  administration  of  these  two  acts? 

A.  The  deputy  bank  examiner  is  charged  with 
the  administration  of  those  two  acts,  in  this  case 
being  myself.  , 

Q.  And  in  the  course  of  your  administration  of 
the  acts  you  have  the  official  custody  of  all  of  the 
books  and  records  of  the  office  having  to  do  with 
the  administration  of  the  two  acts  that  I  have 
named?  A.     That  is  true. 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 

Q.  I  show  you  here  what  purports  to  be  a  cer- 
tified copy,  being  a  photostatic  copy  of  the  applica- 
tion for — request  to  operate  business  of  making 
loans,  filed  by  Hilo  Finance  and  Thrift  Company, 
Limited,  on  July  20,  1933,  and  I  will  ask  you 
whether  this  is  a  true  copy  of  an  excerpt  from  the 
records  which  are  in  your  official  custody? 

A.     It   is. 

Mr.  Cades:  For  the  record,  I  understand  that 
counsel  will  stipulate  that  it  is  not  necessary  to 
present  in  this  hearing  the  original  application  on 
file  in  the  office,  but  that  the  photostatic  copy  may 
be  used  in  lieu  thereof,  is  that  correct? 

Mr.  Richmond:     That  is  correct. 

Mr.  Cades:  I  will  ask  that  this  photostatic  copy 
be  attached  to  the  stipulation  and  deposition,  and 
marked  as  an  exhibit. 

(Photostatic  copy  of  document  offered  is 
marked  by  the  Clerk:  "Plaintiff's  Exhibit  A," 
attached  to  this  deposition.) 

Q.  Then,  according  to  the  records,  this  applica- 
tion of  Hilo  Finance  and  Thrift  Company,  Limited, 
was  filed  in  the  office  of  the  Treasurer  of  the 
Territory  on  July  20th,  1933?  A.     Yes. 

Q.  Can  you  tell  me  from  your  records,  are  you 
able  to  tell,  whether  such  a  request  was  granted  to 
the  Hilo  Finance  and  Thrift  Company,  and,  if  so, 
when?  Will  you  identify  the  book  from  which  you 
are  reading? 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 

A.  This  is  a  book  in  which  licenses  to  be  issued 
under  the  money  lender's  act  to  the  various  appli- 
esLiits  are  taken.  It  contains  a  stub  and  the  license 
itself.  When  a  license  is  issued  the  stub  and  the 
license  is  filled  out,  and  the  license  detached  from 
the  stub.  This  record  shows  that  on  September  22, 
1933,  license  Number  26  was  issued  to  Hilo  Finance 
and  Thrift  Company,  Limited,  to  conduct  a  money 
lender's  business  at  125  Kamehameha  Avenue,  Hilo, 
Hawaii. 

Q.  Addressing  your  attention  again  to  the  rec- 
ords of  your  office,  I  will  ask  whether  your  records 
show  whether  an  application  was  made  by  the  Hilo 
Finance  and  Thrift  Company,  Limited,  for  a  license 
to  operate  as  an  industrial  loan  and  investment 
company  under  the  provisions  of  Act  231,  Session 
Laws  of  1937? 

A.  Yes,  the  records  indicate  that  a  license,  or 
that  an  application  for  a  license  to  conduct  an  in- 
dustrial loan  and  investment  company  business,  was 
dated  July  21,  1937,  and  received  August  the  2nd, 
1937,  in  the  Treasurer's  office. 

Q.     The  application  was  dated  when? 

A.  The  application  was  dated  July  21,  1937,  and 
it  was  received  in  the  Treasurer's  office  on  x\ugust 
the  2nd. 

Q.  Will  you  identify  the  record  from  whidi  that 
application  appears  ? 

A.  That  is  an  application  to  the  Treasurer  of 
the  Territory  of  Hawaii  by  the  Hilo  Finance  and 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 
Thrift  Company,  Limited,  for  a  license  to  conduct 
an  industrial  loan  and  investment  company  business. 

Q.  And  that  record  is  contained  in  what,  in  a 
file? 

A.  Oh,  is  that  what  you  want  %  Pardon  me.  This 
is  contained  in  the  tile  of  industrial  loan  and  in- 
vestment applications,  "A"  to  "I,"  in  the  office  of 
the  Treasurer  of  the  Territory  of  Hawaii. 

Q.  And  constitutes  part  of  the  official  records 
of  that  office? 

A.     It  constitutes  part  of  the  official  records. 

Mr.  Cades:  May  it  be  stipulated  that  a  photo- 
static copy  of  this  application  may  be  made  and 
attached  to  this  deposition  and  made  a  part  thereof, 
and  marked  as  an  exhibit? 

Mr.  Richmond:     Yes. 

(Photostatic  copy  of  record  offered  is  marked 
by  the  Clerk:  ''Plaintiff's  Exhibit  B,"  attached 
to  this  deposition.) 

Q,  And  will  you  state  whether  the  license  ap- 
plied for  was  in  fact  granted,  and  just  refer  to  the 
thing  you  are  looking  at  so  that  it  is  of  record? 

A.  According  to  the  certificate  book,  in  which  is 
contained  the  licenses  issued  under  the  industrial 
loan  and  investment  act,  on  August  2,  1937,  license 
number  31  was  granted  the  Hilo  Finance  and  Thrift 
Company,  Limited,  to  conduct  an  industrial  loan 
and  investment  business  at  196  Kamehameha  Ave- 
nue, Hilo,  Hawaii. 
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Q.  Now  referring  to  the  application  for  a  license 
to  operate  a  loan  ))usiness,  that  is  the  1933  license, 
under  the  statute,  and  under  the  requirements  of 
your  department,  the  applicant  was  required  to 
disclose  the  charges  that  would  be  made  for  differ- 
ent classes  of  loans,  is  that  correct? 

A.     That  is  correct. 

Q.  And  I  call  specifically  your  attention  to  the 
portion  of  the  application  of  the  Hilo  Finance  and 
Thrift  Company  which  reads  as  follows:  "Interest 
of  one  per  cent  per  month  is  charged  on  loans.  For 
instance,  on  a  one  hundred  dollar  loan  interest  of 
ten  dollars  is  deducted  when  the  loan  is  made  and 
the  borrower  receives  ninety  dollars.  A  one  hun- 
dred dollar  note  is  payable  in  ten  monthly  install- 
ments. As  an  incentive  to  pay  on  time  a  refund  of 
2.2  per  cent  is  given  on  the  actual  money  borrowed 
on  all  loans  paid  on  time."  I  will  ask  you  whether 
substantially  all  of  the  applications  that  were  made 
to  your  department  for  the  issuance  of  money  lend- 
er's permits  did  or  did  not  contain  substantially 
similar  charges  for  the  making  of  loans'? 

A.     They  practically  all  did. 

Q.  Now  looking  again  to  the  records  of  your 
office,  will  you  state  for  the  record  approximately 
how  many  licenses  were  issued  under  the  1933  act? 

A.     Eighty. 

Q.     Eighty  licenses  were  issued? 

A.     Yes,  that's  right. 

Q.     When  it  came  to  making  applications  under 
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Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 
the  1937  act  were  the  applicants  required,  either  by 
law  or  by  the  regulations  of  your  department,  to 
disclose  the  rates  that  they  were  going  to  charge? 

A.  No,  the  rates  were  set  forth  in  the  law,  under 
the  1937  act. 

Q.  And  your  department  did  not  require  the 
filing  of  statements  of  rate  charges  in  the  applica- 
tion? 

A.  There  is  no  request  for  a  statement  of  rates 
in  the  application  under  the  1937  act. 

Q.  Will  you  state  whether  or  not  substantially 
all  of  the  licensees  under  the  1933  act  applied  for 
and  received  licenses  under  the  1937  act? 

A.     Most  of  them  did;  some  did  not. 

Q.  Most  of  them  did,  some  did  not,  and  the  few 
that  did  not  retired  from  business? 

A.     That's  right. 

Q.  Now  in  regards  to  these  acts,  in  accordance 
Avith  the  requirements  of  the  1933  act  and  the  1937 
act,  will  you  state  whether  your  de])artment  did,  in 
fact,  make  periodic  investigations  of  the  licensees 
to  ascertain  whether  they  were  complying  with  the 
law?  A.     We  did,  under  both  acts. 

Q.     Under  both  acts?  A.     Yes. 

Q.     Were  those  examinations  made  regularly? 

A.  Well,  under  the  statute — I  might  explain  it 
this  way:  Under  the  statute  we  were  required  to 
make  them  at  least  once  a  year.  However,  with  the 
small  staff  we  had  at  the  time,  or  have  even  now, 
and  the  amount  of  work  that  we  have  to  do,  it  has 
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not  permitted  us  to  get  around  regularly.    It  may 
be  one  year  or  tvv'o  years  before  we  get  back  to  the 
same  institutions  in  the  meantime. 

Q.  Well,  do  3^our  records  show  whether  investi- 
gations were  in  fact  made  of  the  business  of  the 
Hilo  Finance  and  Thrift  Company  during  the 
periods  from  1934  to  1938? 

A.  Our  records  show  that  we  made  an  investi- 
gation in  1935  and  after  the  one  in  1935  we  made 
the  next  one  in  1938,  and  the  next  one  in  1939. 

Q.  Do  you  have  the  actual  time  of  those  investi- 
gations there? 

A.  No,  I  do  not  have  that.  I  can  get  them,  how- 
ever, 

Q.  Will  you  state  whether  you  are  familiar  with 
the  construction  of  this  phrase  in  the  provisions 
of  Section  4,  Act  154,  Session  Laws  of  1933,  which 
reads  as  follows:  "And  to  deduct  interest  therefor 
in  advance  at  the  rate  of  one  per  cent  per  month 
or  less,  and  in  addition  may  receive  and  require 
uniform   weekly  or   monthly   installments'?" 

A.     I  am  familiar  with  that. 

Q.  Will  you  state  whether  both  from  your  per- 
sonal knowledge  and  your  practical  knowledge 
whether  that  construction  was  uniform  and  made 
public  ? 

A.  Our  construction  was  uniform.  It  was  made 
public  to  the  extent  that  reports  were  made  to  the 
associations  or  the  licensees  examined,  of  our  ex- 
amination. Our  records,  as  such,  are  not  public 
documents. 
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Q.  But  your  construction  was  made  known  to 
any  person  that  was  interested  in  finding  out  what 
the  construction  was?  A.     That  is  true. 

Q.  Will  you  state  what  the  construction  given 
to  those  words  by  your  department  was? 

A.  Probably  the  best  way  to  explain  it  would 
be  by  an  example.  The  law  permitted  them  to  de- 
duct interest  in  advance  at  the  rate  of  one  per  cent 
per  month.  If  an  individual  went  into  a  licensee 
and  wanted  to  borrow  one  hundred  dollars,  our  in- 
terpretation w^as,  if  you  wanted  to  borrow  one  hun- 
dred dollars  for  ten  months,  that  the  licensee  could 
deduct  one  per  cent  of  one  hundred  dollars — or  ten 
per  cent  of  one  hundred  dollars,  being  one  per  cent 
per  month  for  ten  months,  or  a  total  of  ten  per 
cent,  and  being  deducted  in  advance,  and  the  bor- 
rower would  receive  ninety  dollars. 

Q.     And  then  the  borrower  would  pay  back? 

A.     That's  true. 

Q.     At  what  rate? 

A.  The  law  permitted  uniform  weekly  or 
monthly  installments,  so  that  the  installments  paid 
back  would  have  to  be  equal  in  amounts.  In  the 
case  that  I  mentioned  the  payments  would  be  ten 
dollars  per  month  to  be  returned. 

Q.  And  will  you  state  whether  the  interpreta- 
tion given  by  your  department  was  the  same  under 
the  1937  act  as  under  the  1933  act? 

A.     Exactly  the  same. 
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Q.  And  that  construction  by  your  department 
was  likewise  consistent  at  all  times? 

A.     It  has  been  consistent  during  my  time  there. 

Q.  And  made  public  to  the  same  extent  as  your 
construction  of  the  1933  act? 

A.     Yes,  that  is  correct. 

Q.  Well,  may  I  ask  you,  under  the  administra- 
tive construction  of  the  act,  as  applied  by  your  de- 
partment, what  would  be  the  permitted  charges  in 
the  following  case:  A  borrower  requests  a  loan  of 
$2,330,  out  of  which  he  agrees  to  pay  the  lender 
interest  at  the  maximum  rate  allowed  by  the  statute, 
in  advance.  The  loan  is  to  be  for  a  period  of  fifteen 
months.  Would  you  state  what  was  the  maximum 
amount  that  could  be  deducted  from  that  loan? 

A.     Fifteen  per  cent  of  the  loan. 

Q.     Fifteen  per  cent  of  $2,330? 

A.     Yes,  $349.50. 

Q.  That  is,  under  the  administrative  construction 
of  the  act  a  licensee  was  permitted  to  deduct  $349.50 
from  the  face  amount  of  that  note  and  pay  to  the 
borrower  what  amount  ?  A.     Pay  $1,980.50 

Q.  And  then  in  addition  thereto,  under  your 
administrative  construction,  the  o})erator  would  be 
required  to  repay  the  $2320  note  in  fifteen  equal  in- 
stallments? A.     That  is  correct. 

Q.     Monthly?  A.     That's  right. 

Q.  At  the  time  that  the  1937  act,  and  whenever 
I  refer  to  the  1937  act  I  mean  act  231  of  the  Ses- 
sion Laws  of  1937,  being  the  industrial  loan  and 
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investment  act,  was  being  considered  by  the  legis- 
lature of  the  Territory  of  Hawaii,  will  yon  state 
wli ether  or  not  substantially  all  of  the  licensees  un- 
der the  1933  act  were  in  fact  making  charges  in 
the  manner  that  you  have  outlined  as  being  the  con- 
struction of  the  statute  by  your  department? 

A.  There  were  very,  very  few,  a  matter  of  five 
or  six,  who  were  not  making  such  charges. 

Q.  What  was  the  construction  of  your  depart- 
ment with  regard  to  loans  that  exceeded  eighteen 
or  twenty  months,  the  periodic  installments  to  be 
paid? 

A.  Well,  from  my  research  on  the  mainland 
for  over  a  couple  of  years,  I  learned  that  most 
laws  limited  the  length  of  time  a  loan  may  be  made 
for  to  between  fifteen  months  and  twenty-four 
months,  and  that  the  average  was  around  eighteen 
months.  We  took  the  ]}osition  of  advising  lend- 
ers that  it  was  not  the  intent  of  the  law  to  permit 
them  to  make  a  loan  for  many  years  and  deduct 
the  interest  in  advance,  but  it  had  to  be  or  should 
be  kept  within  a  range  of  between  eighteen  months 
and  two  years. 

A.  And  did  you  embody  that  in  a  regulation  of 
your  department,  or  was  that  merely  suggestive? 

A.     That  was  merely  suggestive. 

Q.  You  did,  however,  have  strict  regulations 
about  the  installments  being  equal? 

A.     That's  right.    One  of  the  points  that  we  al- 


252  George  B.  Carey  vs. 

Plaintiff's  Exhibit  M— (Continued) 
(Deposition  of  Wilford  W.  King.) 
ways  looked  for  in  our  examinations  was  what  we 
call  balloon  payments.  That  is  to  say,  a  loan  was 
made  for,  say,  six  months;  a  loan  was  made  for 
six  months.  However,  the  payments  for  the  first 
five  months  were,  say,  fifty  dollars,  and  the  last 
payment  would  be,  say,  $300.  We  call  that  $300, 
payment  a  balloon  payment,  and  it  was  used  by  un- 
scrupulous money  lenders  to  force  the  borrower 
to  renew  and  thereby  get  additional  charges  where 
there  is  an  investigation  fee  permitted,  so  that  we, 
under  the  1933  act,  as  well  as  under  the  present 
act,  watch  out  for  balloon  payments,  and  require 
uniform  payments. 

Q.  Now  during  the  period  from  1933  to  1937 
considerable  data  was  compiled  by  your  office  with 
regard  to  the  condition  of  financial  institutions  in 
the  Territory  of  Hawaii,  isn't  that  correct? 

A.     That  is   correct. 

Q.  And  will  you  state,  in  your  own  words,  what 
was  done  by  your  department  with  reference  to 
bringing  before  the  Legislature  of  the  Territory 
of  Hawaii  in  1937  the  data  concerning  the  condi- 
tion of  the  financial  institutions,  and  particularly 
finance  companies? 

A.  We  studied  for  about  two  years  the  money 
lenders'  situation  in  the  Islands,  as  it  compared 
with  the  laws  and  regulations  in  effect  in  other 
jurisdictions  throughout  the  United  States.  Dur- 
ing that  time,  or  at  least  on  two  occasions,  I  at- 
tended  national   conventions   of  the   national   con- 
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ferences  of  Small  Loan  Supervisors,  which  is  a  na- 
tional association  of  all  state  supervisors  of  small 
loan  and  finance  companies.    At  those  conventions 
all  matters  in  regard  to  interest,  and  the  methods 
of  computing  and  so  forth,  are  always  discussed  at 
some   length.    I   remember   distinctly   of   going   to 
Indiana,  where  they  have  a  very  up-to-date  finance 
company  law ;  Wisconsin,  Minnesota,  Massachusetts, 
New  York,  Virginia,  and  other  states,  where  I  had 
definite,  direct  contact  with  the  commissioners  in- 
volved on  the  operations  of  the  laws  and  the  pitfalls 
in  the  laws,  and  the  ways  that  money  lenders  get 
around  the  laws,  and  I  had  extensive  discussions, 
and  received  a  very  great  help  from  the  Russell 
Sage  Foundation,   Mr.  Ralph  Nugent,   director  of 
the  department  of  remedial  laws,  whose  department 
had  to  do  with  the  study  of  making  loans,  and  costs 
and    interest    charges    involved,    throughout    the 
United  States,  for  a  number  of  years.   I  came  back 
and  drafted  in  1938  a  proposed  industrial  loan  in- 
vestment act,  patterned  a  good  deal  after  the  Indi- 
ana law.    After  being  put  into  legal  form  by  the 
attorney  general  it  was  presented  as  an  administra- 
tion bill  to  the  1937  legislature. 

Q.  Can  you  state  of  your  own  knowledge  whether 
at  the  time  of  the  consideration  of  the  1937  statute 
the  Legislature, — the  legislative  committee  of  the 
Legislature,  had  l)efore  them  complete  data  as  to 
the  manner  in  which  the  different  existing  licensees 
were  conducting  their  business? 
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A.  They  did.  Prior  to  the  Legislature  meeting, 
Mr.  McGonagle  and  myself  took  up  a  campaign  to 
correct  the  situation,  and  we  both  gave  a  talk  at 
the  Rotary  Club  one  day  in  which  we  outlined  the 
rates  of  charge  which  had  been  charged  under  the 
1933  act;  it  ranged  all  the  way  from  forty  per  cent 
a  yeai*  up  to  as  high  as  1200  per  cent  a  year,  the 
actual  effective  rate  of  interest,  based  on  the  loans 
made  and  the  length  of  time  the  person,  or  the  op- 
erators, had  the  money.  We  gave  that  information 
in  the  exact  form  that  we  had  given  it  to  the  Rotary 
Club,  to  the  legislative  committees  iuA^olved. 

Q.     Will  you  identify  Mr.  McGonagle  ? 

A.  Mr.  McGonagle  is  treasurer  of  the  Territory, 
and  Bank  Examiner  ex-officio. 

Q.  Now  in  presenting  the  matter  to  the  Legis- 
lature, was  it  the  recommendation  of  your  depart- 
ment that  a  definite  limitation  be  put  on  the  number 
of  months? 

Mr.  Richmond:  I  think  I  will  object  to  that  as 
being  leading. 

Mr.  Cades:     I  will  withdraw  that. 

Q.  Will  you  state  whether  or  not  your  depart- 
ment made  recommendations  to  the  legislative  com- 
mittees with  reference  to  the  number  of  months 
for  loans  made  by  finance  companies? 

A.  I  don't  recall  at  this  time  whether  we  did  or 
not.  However,  I  might  say  this,  we,  at  the  same 
time  as  we  X)resented  to  the  legislature  an  industrial 
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loan  act,  we  presented  a  small  loan  act,  and  in  that 
act  there  is  a  restriction  that  no  contract  for  loans 
shall  be  entered  into  for  a  period  of  longer  than 
twenty  months.  I  have  in  mind  that  we  did  recom- 
mend it,  but  it  was  not  accepted. 

Q.  Would  you  mind  clarifying,  for  the  pur- 
poses of  the  record,  that  statement  you  made  about 
the  high  effective  rates  under  the  existing  law? 
What  was  the  attitude  of  your  department  about 
those  high  effective  rates'? 

A.  Well,  under  the  1933  act  the  law  permitted 
one  per  cent  a  month  in  advance,  and  in  addition 
provided  that  the  licensee  could  charge  for  a  loan 
made  pursuant  to  this  section  a  fee  of  two  dollars 
or  less  on  loans  under  one  hundred  dollars.  With 
the  applications  for  licenses  under  the  money  lend- 
ers' act  of  1933,  the  proposed  licensees  were  re- 
quired to  file  a  chart  of  their  charges,  in  addition 
to  the  interest  rate  they  were  to  charge,  and  they 
were  permitted  to  charge  up  to  two  dollars  on  one 
hundred  dollars.  We  found  that  they  were  making- 
loans,  say,  for  ten  dollars  to  an  individual,  for 
two  or  three  days,  and  charging  him  a  two  dollar 
fee.  He  would  come  back  to  pay  it,  and  a  couple 
of  days  later  get  another  ten  dollar  loan,  and  they 
would  charge  him,  again,  another  two  dollars  for 
the  fee,  and  he  would  come  back  in  time  and  |jay 
that  and  get  another  loan,  so  that  in  a  month  they 
could  get  large  amounts  of  money  for  the  use  of 
a   small   amount   of   money,   so   that   taking   those 
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amounts  wbicli  it  actually  cost  the  borrowers,  the 
interest  charged  and  the  investigation  fee,  and  com- 
puting that  to  an  effective  rate  of  interest,  based 
on  the  amount  of  money  used  and  the  time  involved, 
the  rates  ran  from  forty  per  cent  up  to  1200  per 
cent. 

Let  me  say  this,  in  addition,  that  a  good  many 
of  the  licensees  did  not  charge  interest.  A  good 
many  stated  in  their  charts  that  they  did  not  charge 
interest  for  loans  under  fifteen  days.  That  was 
only  a  catch-all.  If  the  people  made  a  loan  over 
fifteen  days  they  could  charge  them  an  investiga- 
tion fee,  and  would  not  have  to  worry  about  the 
interest. 

Q.  Then  the  abuses  you  were  referring  to,  that 
you  were  particularly  interested  in  remedying,  was 
the  abuse  of  the  fee  charged  for  an  investigation 
for  small  loans,  is  that  correct? 

A.     That's  true. 

Q.  And  that  particular  abuse  was  corrected  to 
your  satisfaction,  to  the  satisfaction  of  your  de- 
partment, by  the   1937  statute? 

A.     That's  right. 

Q.  Now  will  you  state,  in  your  personal  knowl- 
edge in  the  field,  what  the  general  sources  are  in 
the  Territory  of  Hawaii  for  financial  accommoda- 
tion to  business? 

A.  Well,  the  financial  accommodations  are  about 
the  same  as  they  are  in  every  other  American  com- 
munity, namely,  you  first  have  your  banks,  trust 
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companies,    your    building    and    loan    associations, 
your  Morris  Plan  banks,  and  finance  companies  and 
small  loan  companies. 

(Change  in  reporters.) 

Mr.  Cades :  May  the  record  show  it  is  stipulated 
by  counsel  that  the  remainder  of  the  deposition 
may  be  reported  by  Mr.  Finley,  and  that  he  may 
join  in  the  certificate  and  likewise  counsel  waive 
the  requirement  of  reading  the  remainder  of  the 
deposition  and  the  signature  of  deponent  to  the  re- 
mainder of  the  deposition? 

Mr.  Richmond:     That  is  correct. 

Q.  (By  Mr.  Cades) :  State  in  general  what 
the  differences  were  in  the  charges  made  for  finan- 
cial accommodation  ])y  the  various  types  of  in^^ti- 
tutions  ? 

A.  Banks  were  charging  at  that  time  between 
6  and  9  per  cent  simple  interest  on  reducing  bal- 
ances. Trust  companies  approximately  the  same. 
Building  and  loan  associations  were  charging  from 
8  to  10  per  cent  simple  interest  on  reducing  bal- 
ances. Industrial  loan  companies  were  charging 
1  per  cent  per  month,  deducted  in  advance  plus 
an  investigation  fee  charge. 

That  was  all  the  types  that  we  have  in  the  islands 
under  the  1933  act. 

Q.     That  was  between  1933  and  1937 '^ 

A.     That's  right. 
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Q.  Then  in  1937  a  further  type  of  finance  in- 
stitution was  created? 

A.  That's  true,  that  was  known  as  the  small- 
loan  act,  which  covered  loans  up  to  $300  and  per- 
mitted an  interest  charge  of  3%  per  cent  per  month 
on  the  first  himdred  dollars,  2i/2  pei"  cent  per  month 
on  the  next  $200,  computed  on  outstanding  balances, 
not  deducted  in  advance. 

Q.  Can  you  state  from  your  own  knowledge 
w^hether  or  not  the  practice  of  deducting  interest 
in  advance  is  a  common  usage  or  practice  in  the 
business  of  finance  companies'? 

A.     It  is  definitely  a  policy,  a  practice. 

Q.  The  term  of  deducting  interest  in  advance 
in  the  finance-company  field  has  a  definite  meaning  ? 

A.     It  has. 

Q.  Is  that  meaning  the  same  meaning  that  was 
attributed  to  the  words  by  your  department  in  the 
construction  of  the  act?  A.     It  is. 

Q.  Are  you  able  to  state  from  your  knowledge 
of  the  finance  companies'  business  whether  such 
companies  could  continue  to  exist  in  the  territory 
of  Hawaii  with  a  charge  of  merely  1  per  cent  per 
month  on  the  actual  Ijalances  outstanding  in  the 
hands  of  the  lender? 

A.  I  do  not  believe  that  we  would  have  one  in- 
stitution in  that  business  in  the  territory,  which 
w'as  in  the  business  for  profit  entirely. 

Q.     State  why  that  is  so? 

A.     Because  the  return  on  invested  capital  at  a 
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rate  that  low  would  be  very,  very  small  and  would 
not  be  attractive  to  capital.  There  might  be  insti- 
tutions which  would  continue  but  they  would  be  in 
my  opinion  semi-j)hilanthropic;  that  is,  they  were 
in  the  business  to  assist  the  borrower. 

Q.  What  has  been  the  normal  result  in  other 
jurisdictions  where  such  institutions  have  not  been 
able  to  charge  in  excess  of  12  per  cent  through 
interest  ? 

A.  Now  I  don't  understand  that  question.  You 
refer  to  a  rate.  The  rate  you  refer  to  is  not  a  rate 
in  existence  in  very  many  jurisdictions. 

Q.  In  your  opinion,  having  in  mind  the  finan- 
cial needs  of  the  territory  of  Hawaii,  is  it  an  eco- 
nomic necessity  that  they  have  finance  institutions, 
the  type  of  which  was  licensed  under  the  1933  and 
1937  acts? 

A.  Absolutely  an  economic  need  for  the  com- 
munity. 

Q.     Will  you  state  your  reasons  therefor? 

A.  My  reasons  are  that  the  people  who  apply  for 
assistance  at  such  an  institution  are  the  type  that 
do  not  have  a  credit  standing,  permitting  them  to 
obtain  credit  from  banks  or  trust  companies  or 
building  and  loan  associations.  Therefore  they  have 
to  go  to  some  place  where  from  the  lender's  stand- 
point the  risk  is  a  little  higher  than  it  would  be  if 
they  had  a  credit  standing. 

A.  Just  one  more  question:  will  you  state 
whether  or  not  your  department  was  instrumental 
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in  having  adopted  in  the  1939  Legislature  of  the 
territor}^  of  Hawaii  an  amendment  of  the  indus- 
trial loan  and  investment  act  for  purposes  of  clari- 
fication ? 

A.     Which  section  do  you  refer  to,  Mr.  Cades'? 

Q.  I  refer  particularly  to  the  section  of  the 
1939  act? 

Mr.  Richmond:  I  am  going  to  object  to  that 
question  as  leading. 

A.     5782  is  the  section. 

Mr.  Cades:     I  will  reframe  that  question: 

Q.  Referring  particularly  to  the  provisions  of 
section  6782-L,  as  amended  by  act  75,  Session  Laws, 
1939,  state  whether  your  department  took  any  steps 
in  having  such  legislation  adopted  by  the  1939 
Legislature  1 

A.  We  sponsored  the  amendment  to  the  1939 
legislature. 

Q.  And  although  this  puts  a  limitation  on  the 
number  of  months  for  periodic  loans,  in  general 
the  1939  act  continues  the  construction  that  was 
adopted  by  your  department  over  the  period  from 
1933  to  1939?  A.     That  is  true. 

Cross-Examination 
By  Mr.  Richmond: 

Q.  Mr.  King,  you  stated  that  your  office  put 
a  construction  on  these  sections  in  the  1933  and 
1937  acts?  A.     That  is  true. 

Q.     In  placing  a  construction  for  administrative 
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purposes  on  those  statutes,  what  did  you  try  to  do? 
Did  you  try  to  follow  out  what  you  thought  the 
Legislature  intended  ? 

A.  You  are  referring  now  to  this  specific 
statute  ? 

Q.  We  can  refer  first  to  the  1933  act;  I  think 
that  is  section  7064?  A.     That's  right. 

Q.     in  the  revised  laws? 

A.  Our  interpretation  was  based  u])on  our  un- 
derstanding of  the  words  used  or  the  phrases  used 
in  the  law  as  we  understood  them,  and  since  they 
were  identical  phrases  or  identical  with  the  phrases 
in  other  statutes  in  other  jurisdictions  and  we  were 
familiar  with  what  took  place  in  those  jurisdictions, 
we  naturally  felt  that  our  interpretation  was  cor- 
rect. 

Q.     As  I  say,  you  merely  tried  to  carry  out  the 
words  of  the  statute  and  nothing  else? 
A.     That  is  true. 

Q.  Would  you  say  that  the  purpose  of  section 
7064  is  substantially,  in  your  administration  you 
did  look  at  this  statute  as  intending  to  limit  the 
amount  of  interest  which  loan  companies  might 
charge?  A.     That's  right,  that's  right. 

Q.  What  particular  reference  to  the  so-called 
balloon  payments,  did  you  have  many  occasions 
arise  in  which  there  were  balloon  payments  made 
by— ^b^alloon  charges,  whatever  j^ou  call  them — made 
by  loan  companies? 

A.  I  think  we  run  across  one  or  two  occasion- 
ally, not  very  many,  very  seldom. 
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Q.  What  did  you  do  when  you  ran  across  a  case 
of  that  sort? 

A.  We  would  simply  criticize  the  procedure  and 
refer  to  the  law  requiring  uniform  payments  and 
see  that  they  in  the  future  corrected  the  situation; 
that  they  didn't  make  any  more  of  those. 

Q.  In  other  words,  under  your  construction  of 
the  law,  if  you  had  borrowed  a  hundred  dollars, 
it  would  be  unlawful  to  pay  $10  say  6  months  hence 
and  a  hundred  dollars  at  the  end  of  the  year — I 
mean  $90  at  the  end  of  the  year  ? 

A.  It  would  not  be  unlawful  to  pay  it,  it  would 
be  unlawful  for  the  person  to  receive  it,  the  lender 
to  receive  it. 

Q.  It  would  be  unlawful  under  this  statute,  that 
is  your  construction  ? 

A.     For  the  lender  to  require  it,  yes. 

Q.  Then  you  referred  sometime  ago  to  the  ef- 
fective rates  of  interest;  you  meant  did  you,  the 
rate  of  interest  on  unpaid  balances  for  the  length  of 
time  the  borrower  had  the  money,  is  that  what  you 
mean  by  an  effective  rate  of  interest? 

A.  That  is  one  way  of  saying  it.  The  way  I 
like  to  explain  effective  rate  is  the  cost  of  the 
money  borrowed  over  the  length  of  time  the  money 
is  held. 

Q.  Wouldn't  it  l)e  true  that  in  the  case  of  bal- 
loon payment  the  rate  of,  effective  rate  of  interest 
would  be  actually  less  than  if  he  made  uniform 
payments'?  A.     That  is  true. 
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Q.  In  your  construction  of  the  statute,  why 
would  you  criticize  that  when  you  stated  you  felt 
this  was  to  cover  the  interest  rate,  did  you  nof? 

A.  Because  we  were  particularly  interested  in 
this  recurring  investigation  fee.  The  balloon  pay- 
mnts  were  made  purposely  to  get  an  additional  in- 
vestigation fee,  and  by  getting  an  additional  inves- 
tigation fee  periodically  the  effective  rate  of  inter- 
est might  Tiiaterially  go  up  in  spite  of  that  bal- 
loon payment.    In  other  words 

Q.  Leave  that  out  of  it,  that  isn't  part  of  the 
question.  I  am  just  wondering  why  in  the  admin- 
istration of  this  act  you  construed  a  practice  which 
would  result  in  a  lower  rate  of  interest  as  illegal 
under  this  statute.    Did  you  do  that? 

A.  Yes,  they  had  to  make  them  in  uniform  in- 
stallments, the  payments. 

Q.  Suppose  there  were  no  installments  at  all, 
would  you  have  any  objection  to  that,  your  depart- 
ment have  any  objection  to  thaf? 

A.  No,  if  a  loan  was  made  for  a  definite  period, 
say  1  month,  2  months,  and  no  installments,  there 
would  be  no  objection,  no. 

Q.  Yet  you  distinguish  between  and  your  depart- 
ment, your  department  saw  a  difference  between 
that  situation  under  this  statute  and  a  situation 
where  there  were  small  installments  and  a  large 
payment  at  the  end  ?  A.     That  is  true. 

Q.  You  stated  that  you  made  investigations  of 
the  practices  of  these  companies  from  time  to  time, 
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not  every  year,  not  all  cases,  but  just  as  often  as 
you  could,  I  take  it?  A.     That's  right. 

Q.  Were  you  ever  called  upon  to  prosecute  any 
violations  of  the  act?  A.     No,  I  was  not. 

Q.  You  didn't  discover  any  violations  of  the  act 
as  you  construed  it  ?  A.     That  is  true. 

Q.  What  about  these  balloon  payments,  you  said 
you  found  one  or  two  of  those? 

A.  In  an  examination,  if  we  were  able  to  find 
infractions  of  law  it  doesn't  necessarily  mean  a 
prosecution  of  the  affair  in  the  courts.  We  always 
take  the  stand  that  we  point  out  to  people  under  our 
jurisdiction  the  violations  and  insist  that  they  cor- 
rect them. 

Q.  Then  you  did  find  violations  from  time  to 
time? 

A.  We  find  violations  from  time  to  time.  I 
don't  recall  at  the  present  time  any  specific  in- 
stances but  I  do  recall  discussing  the  matter  of 
balloon  payments  with  the  various  examiners,  and 
instructing  them  to  watch  out  for  that  type  of 
thing. 

Q.  But  3^ou  didn't  find  for  example,  anyone  that 
was  charging  more  than  1  per  cent  a  month,  de- 
ducted in  advance,  and  requiring  uniform  weekly 
installments?  A.     That's  right. 

Q.  Then  how  was  your  construal  of  the  stat- 
ute made  known  to  various  loan  companies? 

A.     By  word  of  mouth  mainly,  of  the  examiners. 

Q.  You  told  them  that  was  what  you  would 
permit  ? 
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A.  Let  me  say  this,  that  I  wasn't  on  the  job 
as  bank  examiner  when  that  law  became  effective. 

Q.     Which  law  do  j^ou  mean? 

A.  The  1933  law.  Mr.  Asch,  my  ])redecessor, 
was  the  one  that  instituted  that  or  suj)ervised  that 
act  w^hen  it  first  went  into  effect,  and  he  had  set- 
down  policies  which  were  as  I  understand  it,  prac- 
tically the  same  as  we  carried  through.  We  made 
no  material  change  in  the  policies  when  we  took  over 
the  reins,  as  our  construction  of  the  law  in  that  re- 
spect was  apparently  the  same  as  Mr.  Asch's  had 
been. 

Q.  Did  you  ever  run  across  any  instances  of 
loan  companies  stretching  their  loans  out  for  3 
years  or  more? 

A.  Yes,  I  believe  we  did  find  a  few  cases  where 
they  have  gone  in  excess  of  2  years. 

Q.     What  did  you  do  in  those  cases? 

A.  We  protested  to  them  that  we  thought  they 
were  too  long;  that  it  wasn't  the  intent  of  the  law 
to  permit  them  to  go  on  indefinitely^  but  there  was 
apparently  nothing  we  could  do  other  than  that  as 
the  law  was  silent  on  the  subject. 

Q.  In  other  words,  did  you  take  the  position 
that  a  long  loan  like  that  was  a  violation  of  this 
section  ? 

A.  No,  we  did  not,  we  thought  it  was  a  viola- 
tion of  the  intent  of  the  law,  but  we  could  get  no 
specific  construction  of  the  law  w^hich  would  say 
that  they  could  not  do  it,  so  we  could  not  stop  it, 
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but  we  did  ])rotest  the  loans  being  made  in  excess. 

Q.  You  say  you  protested,  you  would  have  to, 
as  an  administrative  officer,  to  quote  them  upon  the 
law?  A.     That  is  true. 

Mr.  Cades:     Object  to  that  as  argumentative. 

Q.  (By  Mr.  Richmond)  :  Then  I  take  it  your 
construction,  your  office's  construction  of  the  stat- 
ute is  that  there  was  no  regulation  as  to  the  length 
of  time  of  loans  ?  A.     That  is  true. 

Q.  You  testified,  Mr.  King,  that  it  was  the 
normal  practice  for  companies,  finance  companies 
in  applying  for  licenses,  to  make  a  statement  of  how 
they  were  going  to  charge  interest  on  loans'? 

A.     Under  the  1933  act  it  was  required. 

Q.     Was  required?  A.     Yes. 

Q.     Bylaw?  A.     That  is  true. 

Q.     But  wasn't  required  in  1937? 

A.     That's  true. 

Q.  You  say  it  was  the  general  practice  there 
both  times,  however,  for  the  companies  to  make 
statements  anyway,  is  that  correct? 

A.  You  mean  under  the  1933  act  and  the  1937 
act  they  made  statements  to  us? 

Q.  Under  the  1933,  you  testified  substantially 
all  of  the  companies  made  such  statements  on  their 
applications  ?  A.     Yes. 

Q.  Now  in  1937  it  was  not  required  by  law.  What 
hai^pened  then  if  anything  with  respect  to  that? 

A.  The  applications — with  respect  to  the  appli- 
cations, Mr.  Richmond? 
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Q.  Yes?  Did  the  companies  make  these  state- 
ments in  1937  with  respect  to  how  they  were  going 
to  charge  interest?  A.     They  did  not. 

Q.  Now,  Mr.  King,  on  Oct.  21,  1938,  the  Su- 
preme Court  handed  down  a  decision  in  a  case 
entitled  Helbush  v.  Mitchell.  A.     True. 

Q.     Are  you  familiar  with  that  case  ? 

A.  I  am  not  familiar,  I  read  the  decision,  I  am 
not  familiar  with  the  facts  in  the  case. 

Q.  Yes,  but  you  were  in  the  department  at  the 
time  that  decision  was  handed  down ;  you  were  then 
deputy  bank  examiner? 

A.  I  was  deputy  bank  examiner,  I  wasn't  in  the 
Territory  at  the  time,  however,  I  was  on  the  main- 
land. 

Q.     You  were  on  the  mainland? 

A.     That's  right. 

Q.  Do  you  know  of  your  own  knowledge  whether 
the  construction  of  these  statutes  was  changed  by 
your  department  following  that  decision? 

A.     The  construction  was  not  changed? 

Q.  In  other  words,  you  have  previously  testified 
on  direct-examination  that  your  department  had 
construed  section  7064  here  and  similar  provisions 
in  the  1937  act  to  mean  that  the  company  could  de- 
duct 1  percent  6  months  in  advance  and  then  require 
repayment  in  equay  monthly  instalments,  and  if  that 
were  done  that  would  not  be  a  violation  of  the  law? 

A.  Our  construction  under  the  1937  act  is  the 
same  as  under  the  1933  act. 
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Q.  Following  the  decision  in  Helbush  v.  Mitchell, 
did  your  department  change  its  construction? 

A.     It  did  not. 

Q.  In  other  words,  you  did  not  state  to  any  per- 
sons whose  acts  you  investigated  that  if  they  were 
charging  as  they  had  previously  done,  they  were 
now  violating  the  law?  A.     I  didn't. 

Q.  You  know  all  of  that  of  your  personal  knowl- 
edge? A.     That's  true,  yes,  sir. 

Q.  Was  there  any  consideration  given  by  your 
department  to  the  effect  of  that  decision,  do  you 
know  that? 

A.  I  read  the  decision  and  I  do  not  asrree  with 
the  method  of  computing  interest  in  the  decision. 

Q.     You  didn't  agree  with  the  Supreme  Court? 

A.  I  didn't  agree  with  the  Supreme  Court's 
method  of  computing  interest.  However,  I  am  not 
acquainted  with  the  facts  of  the  case  and  do  not 
know  on  what  basis  they  arrived  at  a  lot  of  thoir 
conclusions,  but  I  do  not  agree  with  the  method  of 
computing  interest. 

Q.  Did  you  understand  that  case  to  put  a  dif- 
ferent construction  on  these  statutes  than  your  de- 
partment had  previously  put? 

A.     Absolutely  not. 

Q.     You  understood  it  to  be  the  same? 

A.     Pardon  me? 

Q.  You  understood  the  construction  to  be  the 
same  by  the  Supreme  Court  that  you  had  previously 
adopted  in  your  administrative  jiractice? 

A.     No,  I  did  not. 
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Q.     You  felt  it  was  different? 

A.     Different,  absolutely. 

Q.     But  you  did  not  change  it? 

A.     I  did  not. 

Q.  To  just  recapitulate  on  one  point  here,  I  be- 
lieve you  testified  that  during  your  administration 
of  the  1933  and  1937  acts,  you  didn't  run  across  any 
violations  of  these  sections? 

A.  Violation  of  my  interpretation  of  the  sec- 
tions ? 

Q.     Yes? 

A.  I  don't  remember  testifying  to  that  effect  as 
definitely.   We  find  violations  all  the  time. 

Q.  In  other  words,  you  found  people  charging 
more  than — I  would  like  to  state  now  I  am  not  try- 
ing to  mislead  the  witness  here,  I  wasn't  just  sure 
on  that  point  as  to  what  you  testified — were  there 
any  cases  where  more  than  1  percent  a  month  was 
charged  ? 

A.     Not  to  my  knowledge. 

Q.     Not  to  your  knowledge?  A.     Yes. 

Q.  Then  your  construction  of  the  act  amounted 
to  stating  from  time  to  time  to  the  various  com- 
panies that  they  were  not  violating  your  construc- 
tion of  it  in  their  present  mode  of  business,  is  that 
correct  ? 

A.  Let  me  put  the  answer  this  way:  that  we 
make  reports,  written  reports  to  the  various  li- 
censees, calling  theiratatention  to  violations  of  law, 
but  not  saying  specifically  "You  have  complied  with 
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this  law  and  that  law."  Our  policy  is  to  call  atten- 
tion to  violations  and  not  to  comment  on  the  laws 
that  are  being  correctly  adherred  to. 

Q.  In  that  event,  when  were  there  to  be  occasions 
arise  for  you  to  make  known  your  construction  of 
the  act? 

A.  We  discussed  that  on  various  occasions  in 
connection  with  the  application  fees  and  investiga- 
tion fees  that  were  permitted.  We  felt  they  were 
being  injurious,  the  w^ay  they  were  being  handled 
was  injurious  to  the  people,  to  the  extent  excessive 
charges  were  being  made,  and  discussed  them  when 
we  were  discussing  a  loan 

Q.     Will  you  say  discussing  with  whom? 

A.  Various  licensees,  for  instance  I  might  men- 
tion J.  P.  Medeiros,  I  remember  distinctly  he  was 
quite  irate  on  this  investigation-fee  charge  and  he 
came  to  see  me  several  times  and  talked  on  the  ap- 
plicability of  the  law.  I  had  discussions  along  that 
time  with  several  of  the  licensees. 

Q.  Then  you  mean  when  you  were  discussing  the 
question — what  do  you  call  the  2-dollar  fee,  what  is 
your  name  for  it? 

A.     Investigation  fee. 

Q.  When  you  were  discussing  the  question  of  the 
investigation  fee  with  the  licensees,  you  incidentally 
told  them  what  your  construction  was  of  the  act? 

A.  Our  construction  would  come  into  the  discus- 
sion, and  again  when  we  had  occasion  to  consider 
balloon  p^ayments,  uniform  payments,  it  would  come 
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into  the  discussion  again.   However,  those  occasions 
were  not  many.  As  I  said  before,  the  policy  and  in- 
terpretation had  been  set  down  by  my  predecessor. 

Q.     In  what  form  did  he  set  it  down  *? 

A.  No  form  whatever;  he  made  examinations 
and  permitted  the  methods  which  all  of  the  com- 
panies used,  deducting  1  percent  in  adA-ance  to  con- 
tinue, with  no  record  in  the  files  that  their  pro- 
cedure was  not  correct. 

Q.  In  other  words,  you  mean  your  predecessor 
merely  did  nothing  about  the  existing  conditions,  is 
that  what  you  mean? 

A.     In  effect  that  would  be  it. 

Q.  And  in  following  his  lead  then  you  merely 
did  nothing  about  the  situation,  is  that  so? 

A.  I  don't  admit  that,  I  didn't  follow  his  lead, 
I  tried  to  follow  the  law,  and  when  I  first  went  into 
the  department  I  studied  very  thoroughly  the  laws 
we  had  to  supervise,  and  in  many  ways  our  interpre- 
tation of  the  statutes  are  apparently  different  from 
those  made  by  Mr.  Asch,  because  we  were  called  by 
various  institutions  on  our  interpretation,  and  were 
told  Mr.  Asch's  interpretations  were   otherwise. 

Q.  I  had  reference  to  your  statement  that  these 
policies  had  been  set  down  by  Mr.  Asch  and  that  you 
followed  them?  A.     No. 

Q.     You  wish  to  correct  that? 

Mr.  Cades :  I  object  to  the  form  of  that  question. 
I  think  the  question  presupposes  something  that  was 
not  in  the  evidence.  The  evidence  was  that  on  a 
particular  construction  of  the  statute  with  regard 
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to  charges  of  interest  deducted  in  advance  and  pe- 
riodic payments  the  construction  of  their  depart- 
ment was  consistent  and  uniform  and  had  been 
adopted  by  his  predecessor  and  had  not  been 
changed. 

He  said  in  other  particulars  points  came  up  from 
time  to  time  where  the  Asch  construction  was  dif- 
ferent from  their  construction,  and  it  has  no  bear- 
ing on  the  case  and  presupposes  something  that  has 
never  been  testified  to  and  is  objected  to  as  to  form. 

Mr.  Richmond:  The  witness  testified  on  direct 
examination  with  respect  to  the  publicity  and  of 
the  construction  made  by  his  department  of  the 
statute  and  with  respect  to  the  manner  in  which  it 
was  made  known  to  the  moneylending  fraternity 
and  to  the  manner  in  which  it  might  be  available  to 
the  public  at  large. 

Mr.  Cades:     Correct. 

Mr.  Richmond:  My  question  is  a  proper  ques- 
tion. 

Mr.  Cades :  No,  and  on  cross-examination  he  fur- 
ther testified  that  that  construction  had  been  al- 
ready established  by  his  x)redecessor.  He  has  men- 
tioned other  constructions  of  the  act  on  which  he 
has  not  been  specifically  questioned,  and  I  think  the 
present  question  is  unfair  to  the  witness.  However, 
that  may  be  decided  by  the  trial  judge. 

Mr.  Richmond:     I  will  reframe  the  question: 

Q.  I  am  now  referring  to  the  construction  of 
your  office  with  respect  to  the  propriety  under  sec- 
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tion  7064  and  the  similar  statute  in  1937,  the  pro- 
priety^ of  charging  1  percent  a  month  in  advance  and 
requiring  uniform  weekly  or  monthly  payments.  I 
am  not  referring  to  any  other  constructions  of  any 
other  part  of  this  act,  but  just  to  that  phraseology 
as  it  is  affected  here. 

Now  you  state  that  your  construction  or  rather 
that  that  construction  was  started  by  Mr.   Asch? 

A.     I  can't  say  that  construction  that  I  have 

Q.     Yes? 

A.     was  started  by  Mr.  Asch;  I  would  say 

that  it  appears  that  the  construction  we  have  was 
also  held  by  Mr.  Asch,  because  the  records  do  not 
indicate  that  exception  was  taken  to  the  licensees 
operating  in  that  manner,  and  they  were  all  doing  it. 

Q.  Now  referring  to  this  matter  of  construction 
alone,  you  know  which  part  of  the  statute  I  am  re- 
ferring to.  That  construction  then  was  made  known 
to  the  money  lending  fraternity  how? 

A.     By  my  lack  of  challenging  their  procedure. 

Q.     And  in  any  other  way? 

A.  From  time  to  time,  as  I  told  you  before,  in 
discussions  with  them  in  which  the  investigation  fee 
was  involved. 

Mr.  Richmond:     That  is  all. 

Redirect  Examination 
By  Mr,  Cades: 

Q.  Mr.  King,  you  were  asked  whether  it  has 
been  made  known  in  aiiv  other  wav.   Isn't  it  a  fact 
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that  while  you  were  in  the  bank  examiner's  office 
in  1937,  that  some  40  industrial-loan  and  business 
licenses  were  issued?  A.     That  is  true. 

Q.  And  at  the  time  these  licenses  were  issued, 
isn't  it  a  fact  that  your  department  was  fully  in- 
formed about  the  rates  they  were  charging'? 

A.  That  is  true,  by  our  investigations  of  their 
companies  we  knew  their  procedures. 

Q.  So  that  isn't  it  true  that  that  was  a  fairly 
forceful  way  of  making  it  known  to  them  that  your 
department  construed  the  statute  as  they  had  been 
issuing  licenses  to  them? 

Mr.  Richmond:     I  will  object  to  that  question. 

A.  I  will  answer  the  question  in  this  way:  that 
by  our  granting  a  license  we  approved  the  methods 
that  they  were  using  and  the  charges  that  they  were 
using. 

Q.  State  of  your  own  knowledge  whether  the  li- 
censees, both  under  the  1933  act  and  the  1937  act 
did  or  did  not  rely  on  these  licenses  for  their  ability 
to  make  the  charges?  A.     I  believe  they  did. 

Q.  State  whether  there  are  not  a  substantial 
number  of  persons  in  the  territory  of  Hawaii  not 
engaged  in  the  lending  business  that  do  make  iso- 
lated loans,  is  that  correct  or  incorrect?  * 

A.     Will  you  read  that  question,  please? 
(Last  question  read  as  above  recorded.) 

A.     According  to  information  and  reports  coming 
to  my  office  occasionally  I  believe  it  is  correct. 
Q.     The  persons  who  have  applied  for  and  re- 
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ceived   business   licenses   have   transacted    a   large 
number  of  loans,  is  that  correct? 

A.     Considerable  number  of  loans,  that  is  true. 

Q.  Have  you  any  idea  of  the  amount  of  money 
in  the  period  of  a  year  that  has  been  loaned  by 
finance  companies  in  reliance  on  licenses  granted 
under  the  1933  act  and  1937  act? 

A.  I  have  computations  in  my  office  under  the 
1937  act,  I  don't  believe  I  have  under  the  1933  act. 

Q.  Could  you  give  some  approximation  of  what 
they  were,  from  memory  ? 

A.  I  can  state  this:  according  to  the  annual  re- 
ports during  the  last  couple  of  years,  the  total 
assets,  the  very  largest  part  of  which  are  loans  and 
installment  contracts,  and  so  forth,  have  been  in  ex- 
cess of  6  millions  of  dollars. 

Q.  In  excess  of  6  millions  of  dollars,  and  you 
consider  and  can  say  that  of  your  knowledge  a  sub- 
stantial majority  of  those  loans  are  or  are  not  in 
excess  of  12  percent  computed  on  the  outstanding 
balances  ? 

A.     I  don't  understand  that  question. 

Mr.  Cades :  Would  you  mind  reading  it  to  see  if 
it  is  clear? 

(Last  question  read  as  above  recorded.) 

The  Witness :  I  am  still  confused  with  that  ques- 
tion. 

Mr.  Cades :     I  will  ref rame  the  question : 

Q.  Can  you  state  of  your  own  knowledge  whether 
or  not  a  substantial  majority  of  the  loans  bear  in- 
terest in  excess  of  1  percent  per  month  on  the  out- 
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standing   balances   due   from   the   borrower   to   the 
lender  ? 

A.  I  would  say  in  excess  of  90  percent  are  made 
on  that  basis. 

Q.  So  that  if  the  construction  of  3^our  depart- 
ment, contiiRied  over  a  period  of  some  6  years,  were 
to  be  determined  to  be  improper,  perhaps  90  percent 
of  the  loans  of  licensees  under  the  moneylenders 
act,  and  licensees  under  the  industrial-loan  and  in- 
vestment act,  would  be  usurious? 

A.     That  is  true. 
LCF-1940-314-46. 

/s/  WILFORD  W.  KING, 

Subscribed  and  sworn  to  before  me,  this  19  day 
of  June,  A.  D.  1940. 

/s/  M.  NORMAN  OLDS, 
Clerk,  Circuit  Court,  First  Judicial  Circuit,  Terri- 
tory of  Hawaii. 

I,  M.  N.  Olds,  one  of  the  Clerks  of  the  Circuit 
Court,  First  Judicial  Circuit,  Territory  of  Hawaii, 
residing  in  Honolulu,  do  hereby  certify  that  here- 
tofore, to  wit,  on  the  13th  day  of  June,  A.D.  1940, 
personally  appeared  before  me,  at  the  Judicial 
B1dg.,  in  the  City  of  Honolulu,  Tcrritoiy  of  Hawaii, 
Wilford  W.  King,  a  witness  produced  on  behalf  of 
plaintiff  in  a  certain  cause  now  pending  and  unde- 
termined in  the  Circuit  Court  of  the  Fourth  Judi- 
cial Circuit,  Territory  of  Hawaii,  wherein  Hilo  Fi- 
nance &  Thrift  Co.,  Ltd.,  is  plaintiff,  George  B. 
Carey,  is  defendant  and  Bank  of  Hawaii  and  Bishop 
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National   Bank   of   Hawaii   at   Honolulu   are   gar- 
nishees. 

I  Further  certify  that  the  said  witness,  Wilford 
W.  King,  was  by  me  first  duly  sworn  to  testify  the 
truth,  the  whole  truth  and  nothing  but  the  truth  in 
the  cause  aforesaid;  that  the  testimony  then  given 
by  him  was  in  my  presence  reduced  to  writing,  in 
the  presence  of  the  said  witness  by  means  of  short- 
hand and  afterwards  transcribed  upon  a  typewriter, 
and  the  foregoing  is  a  true  and  correct  transcript 
of  the  testimony  so  given  by  him  as  aforesaid. 

I  further  certify  that  after  said  testimony  had 
been  so  transcribed  it  was  read  over  by  the  said  wit- 
ness who  then  and  there  did  subscribe  and  again 
make  oath  to  the  same. 

I  further  certify  that  the  taking  of  this  deposi- 
tion was  in  pursuance  of  stipulation  hereto  at- 
tached ;  and  that  there  were  present  at  the  taking  of 
this  deposition  Mr.  J.  Russell  Cades  for  jilaintiff 
and  Mr.  James  M.  Richmond  for  defendant. 

I  further  certify  that  I  am  not  counsel  for  nor  in 
any  way  related  to  an)^  of  the  parties  to  this  suit 
nor  am  I  any  way  interested  in  the  outcome  thereof. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court,  this  19th 
day  of  June,  A.D.  1940. 

/s/  M.  NORMAN  OLDS, 
Clerk,  Circuit  Court,  First  Judicial  Circuit,  Terri- 
tory of  Hawaii. 

[Endorsed] :  Received  and  filed  in  the  Suiiremo 
Court  July  21,  1944.     Chas.  H.  K.  Holt,  clerk. 
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DECISION' 

Carkmitii  &  Cari^nitii.  Esqiiin?,  R.  Cavies,  Es~ 
quw.  Attorneys  ^r  I^aonufit. 

W.  C,  M«x>re,  Esquire,  Cas^  Jt  Sih-x?r,  Esquire, 
AttomeTs  for  De^^adant. 

On  June  3. 1939.  the  fidamtiff  aboTe  named,  insti- 
tuted an  aetkn  against  the  defendant  to  rei^orer 
tie  sum  of  Rre  Tbousand  Four  Hundred  and 
Sixty-eight  Dollars  and  Seventy-seven  cents 
^5.46S,77>,  together  with  interest,  e^^ts  and  attor- 
neys' fees. 

The  complaint  contained  eight  coimts  and  alleged 
that  the  defemftnt,  made,  executed  and  delivereii 
eight  promissory  notes  to  the  plaintiff,  each  in  the 
sum  of  twenty-three  hundred  and  thirty  v^^^^^^ 
Dollars  Copies  of  each  note  were  attached  to  the 
eom^aint  and  made  a  part  thereof.  The  complaint 
alleged  tiiat  various  sums  were  paid  on  account  of 
the  notes.  These  amounts  are  recorded  on  each  of 
the  attached  copies  of  the  notes.  The  amoimt  sought 
to  be  recovered  represents  the  total  impaid  balance 
on  each  note,  together  with  interest. 

On  June  24.  1939,  the  defendant  filed  a  general 
denial  to  plaintiff's  complaint  and  in  addition 
thereto  pleaded  a  set-off  and  counter-claim  con- 
taining thirty-eight  counts.  The  defendant's  set-off 
and  counter-claim  alleged  that  during  the  period 
from  April  10.  1934.  to  July  30.  1937.  the  defendant 
made,  executed  and  delivered  to  plaintiff  3S  promis- 
sory notes,  36  for  the  stmi  of  f2330.  and  the  remain- 
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On  June  22,  1943,  the  defendant  filed  a  demurrer 
to  the  amended"  complaint.  The  demurrer  was  over- 
ruled on  June  23,  1943. 

On  June  23,  1943,  the  defendant  filed  a  general 
denial  to  plaintiff's  complaint  and  set  up  a  counter- 
claim and  set-off  and  prayed  for  judgment  in  the 
sum  of  $7,188.28. 

On  June  23,  1943,  the  plaintiff  filed  a  demurrer 
to  defendant's  set-off  and  counter-claim.  The  de- 
murrer was  sustained  on  June  23,  1943. 

On  June  24,  1943,  the  defendant  filed  an 
amended  answer  of  general  denial  to  plaintiff's 
amended  declaration  and  pleaded  a  set-off  and 
counter-claim  and  in  support  thereof  alleged  that 
on  November  21, 1933,  defendant  entered  into  an  oral 
financing  agreement  with  plaintiff  whereby  plain- 
tiff agreed  to  loan  money  on  an  open  account  on 
certain  collateral  security  as  needed  by  the  defend- 
ant, the  loans,  as  made,  to  be  endorsed  by  promis- 
soiy  notes  in  the  form  attached  as  exhibits  to  the 
amended  declaration;  that  about  April  18,  1934, 
and  thereafter,  defendant  did  continuously  borrow 
and  replay  loans  to  plaintiff  upon  an  open  account 
and  executed  notes  for  said  sums  so  borrowed  to  a 
total  of  $104,850.00  face  value  of  notes  executed 
for  a  total  amount  of  cash  received  in  the  sum  of 
$17,973.32;  that  upon  all  loans  so  made  there  was 
charged  by  plaintiff  against  the  defendant  interest 
at  a  rate  greater  than  two  per  cent  per  month  which 
was   included   in   the   face  value   of   each  note   so 
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executed;  that  defendant  repaid  plaintiff  the  entire 
principal  sum  of  said  loans  on  or  before  December 
30,  1938,  by  paying  plaintiff  the  total  sum  of 
$23,161.94,  of  which  sum  $6,188.62  was  paid  on  the 
usurious  interest  charged. 

The  defendant  gave  notice  that  he  would  rely 
on  the  defenses  of  payment,  lack  of  consideration, 
usury,  illegality  and  fraud,  and  prayed  for  judg- 
ment of  the  sum  of  $6,188.62,  together  with  interest, 
costs  and  attorneys  fees. 

On  June  24,  1943,  the  plaintiff  tiled  a  demurrer 
to  defendant's  amended  answer  upon  the  grounds: 
(1)  That  all  sums  of  moneys  demanded  therein  have 
been  voluntarily  paid  by  the  defendant;  (2)  That 
a  portion  of  the  claim  therein  alleged  is  barred  by 
the  Statute  of  Limitations  and;  (3)  That  it  af- 
firmatively appears  from  the  amended  set-off  and 
counter-claim  that  if  defendant  had  any  claim 
against  the  plaintiff,  that  the  same  is  generally 
barred  and  is  uncollectible  under  the  Provisions  of 
Act  75  of  the  Session  Laws  of  1939. 

On  June  26,  1943,  the  plaintiff  filed  an  answer  to 
defendant's  set-off  and  counter-claim  denying  all 
the  allegations  therein  and  gave  notice  that  it  would 
rely  on  the  defense  of  illegality,  i3ayment,  statute  of 
limitations  and  the  provisions  of  Act  75  of  the 
Session  Laws  of  Hawaii  1939. 

The  plaintiff's  evidence  established  that  the  de- 
fendant executed  and  delivered  to  the  plaintiff  the 
promissory  notes  described  in  the  complaint.  The 
amount  remaining  unpaid  on  the  notes  is  undis- 
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piited.  It  is  also  admitted  that  the  sum  of  $330.00 
was  deducted  from  the  principal  of  each  note  on 
account  of  interest  at  the  time  the  loan  was  made. 

The  defendant  contends  that  under  the  terms  of 
the  notes  in  question,  the  parties  having  contracted 
for  a  greater  rate  of  interest  than  one  per  cent 
per  month,  the  notes  are  therefore  within  the  pro- 
hibition against  usuary  contained  in  Section  7055 
Revised  Laws  of  Hawaii  1935,  as  amended  by  Act 
222  of  the  Session  Laws  of  1937  and  therefore  void. 

In  the  case  of  Henry  W.  Helbush  v.  Mitchell,  Jr. 
et  al,  34  Hawaii  639,  our  Supreme  Court  held  that 
w^here  a  contract  requires  the  payment  of  an  indebt- 
edness with  interest  in  equal  periodic  installments, 
each  installment  in  the  absence  of  language  of  the 
contrary  is  applicable,  first  to  the  satisfaction  of 
all  interest  due,  and  if  a  surplus  exists  after  such 
principal  and  the  interest  for  the  succeeding  period 
is  computable  upon  the  balance  of  principal  re- 
maining after  the  aioplication  of  the  ]3receding  in- 
stallment. 

In  applying  the  foregoing  rule  to  the  notes  in  the 
case  at  bar,  the  effective  rate  of  interest  charged  is 
in  excess  of  two  percent  per  month.  This  result  is 
based  upon  the  following  figures: 

If  interest  has  been  charged  at  the  rate  of  one 
percent  per  month:  . 
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It  follows  that  in  accordance  with  the  rule  laid 
down  in  Helbush  v.  Mitchell  above,  the  effective 
rate  of  interest  charged  in  the  notes  under  con- 
sideration is  in  the  sum  of  24.75  per  cent  per 
annum. 

Subsequent  to  the  decision  in  Helbush  v.  Mitchell, 
Act  75  of  the  Session  Laws  of  Hawaii  1939,  known 
as  Industrial  Loan  Act,  became  law.  Under  this 
Act  interest  is  chargeable  and  deductible  from  prin- 
cipal and  calculated  on  the  principal  maximum  of 
one  per  cent  per  month  on  total  principal  disre- 
garding diminishing  balance.  It  would  be  lawful 
under  the  i^rovisions  of  this  act  to  charge  interest 
at  the  rate  of  $23.30  per  month  on  the  notes  in  the 
case  at  bar.  This  would  represent  interest  in  the 
sum  of  $349.50,  while  the  actual  charge  on  the 
notes  in  the  case  at  bar  is  $330.00.  If  calculated 
on  the  bases  of  the  Helbush  decision,  this  would 
amount  to   over  twenty-six  per   cent   per  annum. 

It  is  admitted  that  the  plaintiff  was  duly  licensed 
under  Act  154  of  the  Session  Laws  of  Hawaii  1933 
and  under  Act  231  Series  D-140  Session  Laws  of 
Hawaii,  1937,  at  the  time  the  notes  were  executed. 

The  Industrial  Loan  Act  in  addition  to  setting 
out  the  method  of  calculating  interest  by  licensees, 
repeals  the  defense  of  usury  provided  by  Chapter 
232  and  particularly  by  Section  7053  of  the  Revised 
Laws  of  Hawaii  1935. 

Section  2  of  Section  6782X  of  the  Industrial 
Loan  Act  provides  as  follows: 

"Section  2.     In  so  far  as,  and  to  the  extent 
that,  it  lies  within  the  power  of  the  legislature 
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so  to  enact,  it  is  hereby  provided  that  the  de- 
fense of  usury  jorovided  by  Chai)ter  232,  and 
particularly  by  section  7053,  of  the  Revised 
Laws  of  Hawaii  1935,  shall  not  ])e  available  to 
any  party  in  any  action  brought  upon  or  aris- 
ing out  of  any  note  or  other  contract  to  pay  or 
secure  the  payment  of  money  heretofore  made 
or  executed  to  any  person,  firm,  association  or 
corporation  as  the  payee  or  obligee  of  such  note 
or  contract,  w^hich  payee  or  obligee  was  duly 
licensed  under  Act  154  of  the  Session  Laws 
of  Hawaii  1933,  or  under  Act  231,  Series  D-140, 
of  the  Session  Laws  of  Hawaii  1937,  at  the  time 
of  the  making  of  such  note  or  other  contract, 
if  such  note  or  contract  provides  for,  and  there 
has  been  collected  thereon  by  such  payee  or 
obligee  or  the  holder  thereof  no  greater  rate  or 
amount  of  interest  or  other  charges  or  both, 
than  those  that  would  have  been  permitted 
under  this  Act  if  it  had  been  in  force  when 
such  note  or  contract  was  made." 

The  defendant  contends  that  the  Legislature  was 
without  authority  to  repeal  the  defense  of  usury 
which  existed  at  the  time  the  notes  in  the  case  at 
bar  were  executed.  This  contention  cannot  be  up- 
held. 

Clear  authority  holds  that  the  repeal  of  usury 
laws,  without  a  saving  clause  operates  retrospec- 
tively so  as  to  cut  off  the  defense  for  the  future, 
even  in   actions  upon   contracts  pi'eviously  made. 

In  6  R.  C.  L.  351,  the  following  appears: 
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^'It  is  now  generally  recognized  that  the 
Legislature  may  repeal  a  usnry  law,  and  that 
no  one  has  any  vested  right  to  take  advantage 
of  such  laws,  nor  does  their  repeal  operate  as 
an  impairment  of  the  obligation  of  contracts. 
Independent  of  the  nature  of  the  forfeiture  as 
a  penalty,  which  is  taken  away  by  a  repeal  of 
such  a  statute,  the  more  general  and  deeper 
principle  on  which  they  are  to  be  supported  is, 
that  the  right  of  a  defendant  to  avoid  his  con- 
tract is  given  to  him  by  statute,  for  the  purpose 
of  its  ov/n,  and  not  because  it  atfects  the  merits 
of  his  obligations;  and  that,  whatever  the 
statute  gives,  under  such  circumstances,  as  long 
as  it  remains  in  fieri,  and  not  realized,  by  hav- 
ing passed  into  a  completed  transaction,  may 
by  a  subsequent  statute  be  taken  away.  It  is 
a  privilege  that  belongs  to  the  remedy,  and 
forms  no  element  in  the  right  that  inhere  in 
the  contract." 

In  Patterson  v.  Berry,  125  Fed.,  p.  902,  at  p.  905, 
the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit, 
uses  the  following  language: 

"It  is  well  settled  that  the  defense  of  usury, 
either  to  the  principal  of  a  contract  debt  or  to 
the  interest  thereon,  is  in  the  nature  of  a 
penalty  or  forfeiture,  which  may  be  taken  away 
by  legislation,  both  as  respects  previous  as  well 
as  subsequent  contracts.  This  is  sufficiently 
shown  by  the  case  of  Ewell  v.  Daggs,  lOS,  IT.  S. 
143,  2  Sup.  Ct.  408,  27  L.  Ed.  682,  but  we  add 
other  references." 
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Ill  Coe  V.  Miiller,  77  So.  p.  88,  at  p.  90,  the 
Sui3reme  Court  of  Florida  said: 

"Usury  being  merely  a  statutory  defense, 
not  founded  upon  any  common-law  right,  either 
legal  or  equitable,  it  is  clearly  within  the  power 
of  the  Legislature  to  take  it  away." 

In  Curtis  v.  Leavitt,  15  N.  Y.  9  Text  229,  Mr. 
Justice  Page  said: 

"The  defense  of  usury  is  in  the  nature  of 
a  penalty  or  forfeiture  and  may  at  any  time  be 
taken  away  by  the  Legislature  in  respect  to 
previous  as  well  as  subsequent  contracts  with- 
out treading  upon  any  vested  right." 

In  Jefferson  Life  Insurance  Company,  et  al,  v. 
Dattel,  the  Circuit  Court  of  Appeals  of  the  Fifth 
Circuit  (1936)  said: 

"A  defense  of  or  a  forfeiture  because  of 
usury  is  not  a  vested  right  so  long  as  it  has  not 
been  established  by  judgment;  so  that  usury 
laws  can  constitutionally  be  altered  retroac- 
tively." 

In  Welch  v.  Wadsworth  (1861)  30  Conn.  149,  79 
Am.  Dec.  236,  the  Court  said: 

"Again,  the  Legislature  may  repeal  a  penal 
statute,  and  by  the  fact  of  repeal,  unless  there 
be  some  saving  clause,  all  penalties  fall,  even 
if  given  to  individuals,  and  suit  has  been 
brought  and  is  pending  for  them.  Butler  vs. 
Palmer  I.  Hill,  324,  Smith's  Commentaries  on 
Statutes  and  Constitutional  Law  892-896.  The 
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parties  to  iisurioiis  contracts  hold  any  right 
they  can  be  presumed  to  hold  to  the  penalties 
given  by  the  law,  subject  to  a  modifiication  or 
repeal  by  the  Legislature  which  may  destroy 
them  and  a  consequent  direct  or  indirect  vali- 
dation of  their  contracts." 

In  Ewell  V.  Daggs,  108,  U.  S.  p.  143,  at  p.  150, 
the  Supreme  Court  of  the  United  States  held  that 
a  contract  which  a  statute  in  Texas  made  void  for 
usury  is  voidable  only  and  a  repeal  of  the  statute 
that  made  contracts  void,  deprives  the  debtor  of 
the  statutory  defense  of  usury. 

The  Court  uses  the  following  language: 

'■'The  etfect  of  the  usury  statute  of  Texas 
was  to  enable  the  party  sued  to  resist  a  recovery 
against  him  of  the  interest  which  he  had  con- 
tracted to  pay,  and  it  was,  in  its  nature,  a  penal 
statute  inflicting  upon  the  lender  a  loss  and 
forfeiture  to  that  extent.  Such  has  been  the 
general,  if  not  uniform,  construction  ])laced 
upon  such  statutes.  And  it  has  been  quite  as 
generally  decided  that  the  repeal  of  such  laws, 
without  a  saving  clause,  operated  retrospec- 
tively, so  as  to  cut  otf  the  defense  for  the 
future,  even  in  actions  upon  contracts  previ- 
ously made.  And  such  laws,  operating  with  that 
effect,  have  been  upheld,  as  against  all  objec- 
tions on  the  ground  that  they  deprived  parties 
of  vested  rights,  or  impaired  the  obligation  of 
contracts.  The  very  point  was  so  decided  in  the 
following  cases:  Curtis  v.  Leavitt,  15  N.  Y.  9; 
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Savings  Bank  v.  Allen,  28  Conn.  97;  Welch  v. 
Wadsworth,  30  Conn.  149 ;  Andrews  v.  Enssell, 
7  Blackf.  474;  Wood  v.  Kennedy,  19  Ind.  68; 
Town  of  Danville  v.  Pace,  25  Grat.  1 ;  Parmelee 
V.  Lawrence,  48  111.  331 ;  Woodruff  v.  Scruggs, 
27  Ark.  26. 

And  these  decisions  rest  upon  solid  ground. 
Independent  of  the  nature  of  the  forfeiture  as 
a  penalty,  which  is  taken  away  by  a  repeal  of 
the  act,  the  more  general  and  deeper  principle 
on  which  they  are  to  be  supported  is,  that  the 
right  of  a  defendant  to  avoid  his  contract  is 
given  to  him  by  statute,  for  purposes  of  its 
own,  and  not  because  it  affects  the  merits  of 
his  obligation;  and  that  whatever  the  statute 
gives,  under  such  circumstances,  as  long  as  it 
remains  in  fieri,  and  not  realized  by  having 
passed  into  a  completed  transaction,  may,  by 
a  subsequent  statute,  be  taken  away.  It  is  a 
privilege  that  belong  to  the  remedy,  and  forms 
no  element  in  the  rights  that  inhere  in  the 
contract.  The  benefit  which  he  has  received  as 
the  consideration  of  the  contract,  which,  con- 
trary to  law,  he  actually  made,  is  just  ground 
for  im])osing  upon  him,  by  subsequent  legis- 
lation, the  liability  which  he  intended  to  incur. 
That  principle  has  been  repeatedly  announced 
and  acted  upon  by  this  court.  Read  v.  Platts- 
mouth,  107  U.  S.  568;  and  see  Lewis  v.  Mc- 
Elvain,  16  Ohio,  347;  Johnson  v.  Bentley,  lb. 
97;  Trustees  v.  McCaughy,  2  Ohio  State,  152; 


mio  Finance  <&  Th  rift  Co.,  Ltd,  291 

Satterlee  v.  Mathewson,  16  S.  &  R.  169;  S.  C. 
in  error;  2  Pet.  380;  Watson  v.  Mercer,  8 
Pet.  88. 

The  right  which  the  curative  or  repealing 
act  takes  away  in  such  a  case  is  the  right  in 
the  party  to  avoid  his  contract,  a  naked  legal 
right  which  it  is  usually  unjust  to  insist  upon, 
and  which  no  constitutional  provision  was  ever 
designed  to  protect.  Cooley  Constitutional 
Limitation,  378,  and  cases  cited." 

The  next  contention  of  the  defendant  is  that  he 
is  entitled  to  setoff  payments  made  to  the  plaintiff 
for  interest  above  the  legal  rates  upon  notes  that 
accrued  prior  to  those  in  the  case  at  bar. 

This  contention  cannot  be  sustained.  In  Carey  v. 
The  Discount  Corporation,  36  Haw.  107,  our  Su- 
preme Court  held  that  usurious  interest  voluntarily 
paid  constituted  a  waiver  of  the  defense  of  usury 
afforded  by  the  Statute. 

In  addition  to  the  foregoing  authority.  Section 
7053  of  the  Revised  Laws  of  Hawaii  1935,  which 
authorizes  the  defense  of  usury,  has  no  application 
to  a  licensee  under  the  Industrial  Loan  Act  passed 
by  Act  75  of  the  Session  Laws  of  1939. 

Counsel  for  the  defendant  also  rely  on  the  case 
of  Carey  v.  Discount  Corporation,  36  Haw.  p.  107. 
In  that  case  the  court  after  stating  that  the  Legis- 
lature made  it  clear  by  the  language  used  in  Section 
7053,  that  it  intended  to  save  a  contract  which 
provided  for  a  greater  rate  of  interest  than  one 
per   cent   per   month    from   being   subject   to   the 
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general  rule  that  a  contract  made  in  violation  of  a 
statute  is  void,  contains  the  following  dicta: 

^' Since  it  is  admitted  that  the  criminal  usury 
statute  has  no  application  to  the  facts  of  tliis 
case,  and  since  the  criminal  usury  statute  now 
prohibits  the  taking  of  more  than  one  per  cent 
per  month  for  the  loan  of  money  and  punishes 
the  taking  as  a  crime,  thereby  making  appli- 
cable Section  8,  Revised  Laws  of  Hawaii  IDof), 
which  provides  'Whatever  is  done  in  contra- 
vention of  a  prohibitory  law  is  void,  although 
the  nullity  be  not  formally  directed,  we  have 
deemed  it  at  least  prudent  to  state  that  the 
decision  in  this  case  has  no  application  to  cases 
involving  loan  contracts  which  come  within  the 
prohibition  of  the  criminal  statute  in  force  at 
the  time  the  usurious  interest  was  taken'." 

The  Supreme  Court  of  the  United  States,  in 
Ewell  V.  Daggs,  108,  U.  S.  143,  cited  on  page  8 
of  this  opinion,  had  occasion  to  consider  a  point 
analogous  to  this  under  investigation.  It  arose  in 
an  action  brought  on  a  promissory  note,  the  defense 
being  usury.  The  Texas  statute  in  force  when  the 
note  was  executed  made  all  contracts  in  writing 
stipulating  for  a  greater  rate  of  interest,  etc.  There- 
after all  usury  laws  were  abolished  by  the  Texas 
Constitution  and  the  Legislature  was  forbidden 
from  making  laws  limiting  the  parties  to  contract 
in  the  amount  of  interest  they  msiy  agree  upon 
for  loans  of  money  or  other  property.  It  was 
claimed  by  the  appellant  that,  notwithstanding  this 
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repeal  of  the  usury  laws,  the  rights  of  the  parties 
are  to  determine  according  to  the  law  in  force  at 
the  time  the  transaction  took  place.  The  argument 
advanced  was  that  the  contract  was  void  as  to  the 
entire  interest.  But  it  was  held  that  the  words  "void 
and  of  no  effect"  were  used  in  the  sense  of  voidable 
"merely,  that  is,  capable  of  being  avoided" — and 
that  they  did  not  mean  that  the  transaction  was  an 
absolute  nullity,  as  though  it  never  had  existed,  not 
capable  of  giving  rise  to  any  rights  or  obligations 
under  any  circumstances.  "All  that  can  be  meant 
by  the  term,"  Justice  Matthews  said,  "according 
to  any  legal  usage,  is  that  a  court  of  law  will  not 
lend  its  aid  to  enforce  the  performance  of  a  con- 
tract which  api3ears  to  have  been  entered  into  by 
both  the  contracting  parties  for  the  express  purpose 
of  carrying  into  effect  that  w^hich  is  prohibited  by 
the  law  of  the  land.  Broom's  Legal  Maxims,  732." 
The  court  also  recognized  the  distinction  between 
mala  in  se  and  mala  prohibita,  saying:  "A  distinc- 
tion is  made  between  acts  which  are  mala  in  se, 
which  are  generally  regarded  as  absolutely  void, 
in  the  sense  that  no  right  or  claim  can  be  derived 
from  them;  and  acts  which  are  mala  prohibita, 
which  are  void  or  voidable,  according  to  the  nature 
and  effect  of  the  act  prohibited.  Fletcher  v.  Stone, 
3  Pick.  250.  It  was  accordingly  held  in  Massa- 
chusetts that  a  mortgage  or  assurance  given  on  a 
usurious  consideration,  was  only  voidable,  notwith- 
standing the  strong  words  of  the  statute.  Green  v. 
Kemp,  13  Mass.  515.  And  in  such  cases,  the  advance 
of  the  money,  although  the  contract  is  illegal  for 
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usury,  is  a  meritorious  consideration,  sufficient  to 
support  a  subsequent  liability  or  promise,  when  the 
positive  bar  of  the  statute  has  been  removed."  The 
statute  was  looked  upon  as,  in  effect,  enabling  the 
party  sued  to  resist  a  recovery  against  him  of  the 
interest  which  he  had  agreed  to  pay;  the  court 
saying  that  the  statute  was  penal  in  its  nature, 
"inflicting  upon  the  lender  a  loss  and  forfeiture  to 
that  extent." 

The  Supreme  Court  of  Maine  in  Holmes  v.  French 
68  Me.  525,  has  carefully  pointed  out  the  distinction 
in  the  effect  of  a  statute  which  repeals  one  which 
declares  usurious  contracts  void,  and  one  which 
merely  penalizes  the  usurer  by  giving  the  borrower 
the  privilege  of  avoiding  it  by  proper  plea,  as 
follows : 

"Had  this  note  been  given  under  St.  1821,  c. 
19,  which  was  in  terms  prohibitory,  and  declar- 
ed that  all  contracts  made  in  violation  thereof 
'shall  be  void,'  there  would  be  much  force  in 
the  proposition,  and  reason  as  well  as  authority 
would  sustain  us  in  holding  that  the  note  would 
not  be  made  valid  by  the  mere  repeal  of  the 
statute,  the  violation  of  which  made  it  void. 
But  St.  1821,  c.  19,  was  very  materially  changed 
in  1834.  St.  1834,  c.  122.  Its  penal  provisions 
were  eliminated,  so  that  when  it  became  em- 
bodied in  the  revision  of  1841  (R.  S.  1841,  c. 
69,  in  force  when  the  note  in  suit  was  made)  it 
became  remedial  in  its  character.  Chapter  69 
fixed  the  legal  rate  of  interest  at  6  per  cent, 
and  provided  two  remedies  in  behalf  of  debtor 
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parties  to  contracts  in  wliich  was  reserved 
usurious  interest,  viz.:  (1)  In  actions  on  such 
contracts,  debtors  could  avoid  the  usurious  por- 
tion by  proving  the  usury  under  the  general 
issue,  and  recover  costs.  (2)  Whenever  they 
had  paid  usurious  interest,  recover  it  back  in 
an  action  commenced  within  one  year  after 
payment.  Tuxbury  v.  Abbot,  59  Me.  466,  471. 
With  the  latter  we  now  have  nothing  to  do.  The 
former  is  contingent  upon  the  commencement 
of  an  action  by  the  proper  party.  It  is  some- 
what penal  in  its  consequences;  but  the  debtor 
cannot  resort  to  it  until  he  is  put  upon  his 
defense  by  an  action  against  him.  So  long  as 
the  remedy  depends  upon  or  is  subject  to  this 
contingency,  the  right  to  resort  to  it  is  but 
inchoate  at  best.  It  is  not  founded  u|)on  the 
obligation  of  the  contract,  and  is  in  no  wise  a 
vested  right,  unassailable  under  the  Constitu- 
tion. It  is  simply  a  remedy  created  by  the 
statute,  based  upon  what  the  legislature  at  the 
time  considered  the  public  good  required;  and 
the  same  authority,  actuated  by  the  same  mo- 
tives, recognized  the  change  of  circumstances 
which  warranted  their  taking  away  what  they 
had  previously  given,  by  a  total  abrogation  of 
the  statute  which  gave  the  remedy.  This  they 
had  an  undoubted  right  to  do;  and  this  they 
have  done. — citing  Oriental  Bank  v.  Freeze,  18 
Me.  109,  36  Am.  Dec.  701." 
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There  seems  to  be  little,  if  any,  conflict  in  the 
authorities  on  the  doctrine  that  where  a  usury- 
statute  does  not  declare  the  contract  or  any  part 
of  it  void,  but  imposes  a  penalty  or  forfeiture  of 
the  whole  -or  any  part  of  the  interest  if  the  bor- 
rower sees  fit  to  avail  himself  of  the  defense  of 
usury,  its  repeal  without  a  savings  clause  operates 
retrospectively  so  as  to  cut  off  the  defense  of  usury 
for  the  future,  even  in  actions  upon  contracts  made 
while  the  law  was  in  operation. 

Our  statute,  Section  7055,  which  imposes  a  pen- 
alty for  charging  a  rate  of  interest  of  more  than 
one  percent  per  month  contains  the  language  "ex- 
cept as  otherwise  permitted  by  law"  any  person 
who  directly  or  indirectly  receives  any  interest, 
etc.,  at  a  greater  than  one  per  cent  per  month  shall 
be  guilty  of  usury,  etc.  thus  recognizing  that  some 
contracts  which  provide  interest  in  excess  of  one 
per  cent  per  month  are  not  affected  by  this 
statute. 

In  view  of  the  foregoing  authorities,  the  Court 
is  of  the  opinion  that  the  Loan  Act  of  1939  is  valid 
and  that  the  plaintiff  is  entitled  to  recover  judg- 
ment against  the  defendant,  for  the  sum  of  $4971.84, 
together  with  interest  and  costs. 

Dated  at  Hilo,  Hawaii,  this  12  day  of  January, 
A.  D.,  1944. 

[Seal]         /s/  RAY  J.  O'BRIEN, 
Judge. 

[Endorsed]:   Filed  Jan.   12,  1944. 
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[Title  of  Circuit  Court  aud  Cause.] 

JUDGMENT 

This  cause  coming  on  to  be  heard  on  the  motion 
of  the  Plaintiff  wherein  it  prays  that  judgment  he 
entered  herein  against  the  Defendant,  and  it  ap- 
pearing by  the  record  that  the  parties  were  at  issue 
and  came  to  trial  before  the  Court  without  a  jury, 
the  same  parties  having  waived  a  jury,  and  after 
said  parties  were  fully  heard  and  each  had  rested, 
thereafter,  to-wit,  on  January  12,  1944,  the  written 
findings  and  decision  of  the  Court  were  filed  in  said 
Court  and  cause,  and  the  parties  having  been  heard 
on  a  motion  of  judgment  and  for  attorneys  fees 
and  for  costs  of  Court,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  Plain- 
tiff have  and  recover  from  the  Defendant  the  prin- 
cipal sirni  of  $4971.85  together  with  interest  com- 
puted at  the  rate  of  6%  per  annum  from  the  date 
when  each  sum  became  due  to  the  date  hereof  in 
the  sum  of  $1540.03 ;  together  with  an  attorneys  fee 
of  10%  of  the  principal  and  interest  as  allowed  by 
the  promissory  notes,  in  the  sum  of  $651.19;  to- 
gether with  costs  of  Court  in  the  sum  of  $24.00,  or 
a  total  in  the  sum  of  $7187.07. 

Witness  the  Honorable  Ray  J.  O'Brien,  Judge 
of  the  said  Court,  on  this  19th  day  of  April,  A.  D. 
1944. 

[Seal]        /s/  A.  S.  CARVALHO, 

Clerk  of  the  Circuit  Court 
of  the  Third  Circuit. 

[Endorsed] :     Filed  April  19,  1944. 
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In  the  Supreme  Court  of  the  Territory  of  Hawaii 

October  Term  1946 

No.  2579 

HILO  FINANCE  &  THRIFT   CO.,  LTD. 

vs. 

GEORE  B.  CAREY 

EXCEPTIONS  FROM  CIRCUIT  COURT, 
THIRD  CIRCUIT,  HON.  R.  J.  O'BRIEN, 
JUDGE 

Argued  March  24,  1947.  Decided  April  11,  1947. 
Kemp,  C.  J.,  Peters  and  Le  Baron,  JJ. 

Promissory  notes;  licensed  money  lenders  or  in- 
dustrial loan  and  investment  companies;  principal 
amount  of  loan;  interest  thereon  deducted  in  ad- 
vance at  rate  of  one  per  cent  a  month  for  period 
of  note;  principal  required  to  be  paid  in  fifteen 
equal  monthly  installments;  authorized  by  statute. 

A  duly  licensed  money  lender  under  Act  154 
S.  L.  H.  1933  was,  or  a  duly  licensed  industrial 
loan  and  investment  company  under  Act  231  S. 
L.  H.  1937  and  under  it  as  amended  by  Act  75 
S.  L.  H.  1939  is,  empowered  and  authorized  by  the 
respective  Acts  to  deduct  interest  on  the  piincipal 
amount  of  a  promissory  note  in  advance  at  the  rate 
of  one  per  cent  a  month  for  the  period  of  the  note 
and  at  the  same  time  require  that  principal  be  paid 
in  fifteen  equal  monthly  installments. 


Hilo  Finance  d  Thrift  Co.,  Ltd.  299 

OPINION  OF  THE  COURT 
By  LE  BARON,  J. 

Upon  eight  separate  promissory  notes,  the  plain- 
tiff, as  payee,  after  default  of  certain  installments 
on  and  maturity  of  each  note,  brought  in  one  suit 
an  action  against  the  defendant,  as  payer,  to  re- 
cover the  aggregate  amount  on  principal  remain- 
ing unpaid.  The  terms  of  each  note  stipulate  not 
only  that  the  principal  be  paid  in  fifteen  equal 
monthly  installments,  but  that  default  of  any  in- 
stallment renders  the  unpaid  balance  of  principal 
due  and  payable.  To  this  claim  the  defendant  inter- 
posed the  defense  of  usury  and  prayed  for  costs. 
He  also  filed  a  counterclaim  for  the  total  of  the 
amounts  of  interest  paid  throughout  the  relation- 
ship of  lender  and  borrower  in  excess  of  the  total 
of  the  amounts  of  principal  borrowed  on  the  eight 
notes,  the  interest  having  been  deducted  in  advance 
with  respect  not  only  to  these  present  and  partially 
satisfied  notes  but  to  thirty-eight  prior  and  fully 
satisfied  ones.  The  grounds  of  the  counterclaim  are 
that  such  interest  on  all  forty-six  notes  is  usurious 
and  that  they  were  executed  on  an  open  account 
pursuant  to  a  corrupt  agreement  between  the  par- 
ties to  circumvent  the  law  pertaining  to  civil  and 
criminal  usury.  Issue  was  joined  and  the  causes 
were  tried  below  jury  waived.  The  trial  judge  by 
written  decision  allowed  plaintiff's  claim  and  dis- 
allowed defendant's  counterclaim.  Judgment  was 
entered  accordingly  in  favor  of  the  plaintiff  for  the 


300  George  B.  Carey  vs. 

unpaid  principal  together  with  costs  and  interest 
at  six  per  cent  on  each  installment  from  time  of 
default. 

The  defendant  excepted  to  the  decision  and  judg- 
ment upon  the  ground  that  they  are  ''contrary  to 
the  evidence  and  the  law,"  citing  twelve  particulars 
thereof  and  reasons  therefor.  No  useful  purpose 
would  be  served  here  to  set  them  forth.  Suffice  it 
to  say  that  they  are  premised  upon  the  assumption 
that  the  relationship  of  lender  and  borrower  exist- 
ing between  the  parties  was  a  corrupt  one  at  its 
inception  and  that  usury  tainted  the  loans  made. 
In  the  absence  of  any  dispute  relative  to  the  aggre- 
gate amount  claimed  to  be  unpaid  on  principal,  the 
paramount  question  presented  and  upon  which  the 
efficacy  of  the  appeal  depends  is  not  only  whether 
the  real  intent  of  the  parties  was  to  evade  the  civil 
and  criminal  statutes  on  usury,  but  whether  in 
making  loans  the  parties  actually  violated  any  of 
such  statutes,  usury  being  purely  a  matter  of  statute 
in  this  jurisdiction. 

Throughout  the  period  covered  by  the  claim  and 
counterclaim,  the  plaintiff  was  a  corporation  en- 
gaged in  the  business  of  lending  money  and  the 
defendant  an  individual  engaged  in  selling  sewing 
machines,  the  business  of  which  necessitated  the 
borrowing  of  money.  In  1934,  preliminary  to  entry 
into  the  relationship,  the  parties  had  an  oral  under- 
standing that  the  defendant  upon  estimate  of  his 
business  needs  for  money  would,  from  time  to  time, 
apply  for  a  loan  when  he  had  sufficient  sale  con- 
tracts of  his  customers  to  offer  as  collateral  secur- 
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ity;  that  the  plaintiff,  if  it  accepted  tlie  application, 
Avould  make  the  loan  deducting  interest  in  advance ; 
that  execution  of  contract  would  be  upon  plaintiff's 
printed  form  of  installment  promissory  note;  that 
plaintiff  to  accommodate  defendant  would  extend 
the  ordinary  period  of  one  year  to  that  of  fifteen 
months  and  agree  to  make  substantial  rebates  of 
interest  for  prompt  pajmient  of  the  monthly  prin- 
cipal installments.  This  understanding  did  not  look 
forward  to  a  single  loan  to  be  repaid  by  serial 
notes,  nor  did  it  regard  prospective  loans  as  one 
transaction  or  as  a  running  or  open  account,  but 
rather  as  distinct  undertakings  and  different  con- 
tracts to  be  settled  and  closed  separately,  each  be- 
ing one  into  which  both  parties  would  be  free  to 
enter.  Hence  it  was  not  in  the  nature  of  a  binding 
obligation,  but  merely  served  to  make  clear  the 
plaintiff's  usual  business  practice  and  clarify  the 
conditions  and  terms  upon  which  loans  would  be 
made  severally  or  respective  applications  as  ac- 
cepted. At  the  time  of  understanding  and  during 
the  period  in  which  the  first  thirty-eight  notes,  as 
distinguished  from  the  last  eight  of  the  forty-six, 
v/ere  executed,  the  plaintiff  was  a  ''money  lender" 
within  the  meaning  of  and  duly  licensed  under  Act 
154  of  Sessions  Laws  of  HaAvaii  1933.  (C.  233, 
§§  7060-7068  R.  L.  H.  1935,  repealed  by  §  2  of  Act 
231  S.  L.  H.  1937  which  amended  title  XXIV  of 
the  Revised  Laws  of  Hawaii  1935  by  adding  a  new 
chapter  thereto,  i.e.,  c.  223-A,  as  well  as  forty-two 
new  sections,  the  new  chapter  being  amended  by 
Act  75  S.  L.  H.  1939,  now  c.  170,  §§  8801-8827  R. 
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L.  H.  1945.)  Section  4(a)  of  Act  154,  supra 
(§7064(1)  R.  L.  H.  1935),  expressly  empowered 
such  money  lender  "To  loan  money  on  personal 
security,  or  otherwise,  and  to  deduct  interest  there- 
for in  advance  at  the  rate  of  one  per  cent  per 
month,  or  less  and,  in  addition,  may  receive  and 
require  uniform  *  *  *  monthly  installments."  This 
plain  and  unambiguous  grant  of  power  speaks  for 
itself  and  needs  no  judicial  construction.  The  un- 
disputed evidence  shows  that  the  oral  understand- 
ing was  in  accordance  with  future  exercise  of  that 
existing  statutory  power  and  constituted  one  ordi- 
narily expected  of  prudent  business  men  about  to 
deal  reciprocally.  There  is  not  a  scintilla  of  evi- 
dence in  the  record  tending  to  jorove  that  the  parties 
in  contemplating  loans  intended  to  evade  any  pro- 
visions of  the  Act  or  any  statute  on  usury.  Conse- 
quently those  particulars  and  reasons,  alleged  in 
support  of  the  exceptions  and  assigning  a  corrupt 
agreement  to  commit  usury,  are  untenable  and  with- 
out merit. 

The  next  question  is  whether  as  a  matter  of  law 
and  fact  any  of  the  forty-six  notes  involved  or  com- 
bination thereof  is  usurious  or  violative  of  the  stat- 
utes pertaining  to  usury.  To  determine  this  ques- 
tion it  is  first  necessary  to  ascertain  whether  at  the 
particular  times  of  execution  beginning  with  that 
of  April  10,  1934,  the  date  of  the  first  note,  and 
ending  with  that  of  March  8,  1938,  the  date  of  the 
last  and  forty-sixth  (the  others  having  been  exe- 
cuted between  those  dates  at  approximately  one 
month  intervals),  the  plaintiff  had  statutory  power 
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and  authority  to  deduct  interest  in  advance  and  re- 
fjuire  monthly  installments  of  principal.  As  already 
indicated,  when  the  first  and  fully  satisfied  thirty- 
eight  notes  were  executed  the  plaintiff  had  such 
poAver  and  authority  under  section  4(a)  of  Act  154 
of  Session  Laws  of  Hawaii  1933.  Thereafter  and 
before  the  last  and  partially  satisfied  eight  notes 
were  executed,  this  enactment  was  repealed  by  sec- 
tion 2  of  Act  231  of  Session  Laws  of  Hawaii  1937, 
effective  July  1,  1937.  However,  section  1  of  Act 
231,  supra,  adds  inter  alia  a  new  section  to  title 
XXIV  of  the  Revised  Laws  of  Hawaii  1935.  This 
new  section  is  numbered  6782-N  and  grants  to  duly 
licensed  industrial  loan  and  investment  companies 
the  identical  powder  which  section  5(a)  of  Act  154, 
supra,  granted  to  duly  licensed  money  lenders.  Thus 
in  effect  the  addition  of  section  6782-N  in  conjunc- 
tion with  the  passage  of  section  2  of  Act  231,  supra, 
operates  to  transfer  that  power  from  pre-existing 
licensed  lenders  to  existing  ones  but  does  not  change 
it.  Nor  was  the  transferred  power  subsequently  al- 
tered by  the  amendatory  enactment  of  Act  75  of 
Session  Laws  of  Hawaii  1939  (see  §  6782-L,  2(a)) 
in  so  far  as  it  applied  to  the  particular  period  and 
type  of  contracts  represented  by  the  last  eight 
promissory  notes  of  fifteen  equal  principal  install- 
ments upon  which  notes  the  plaintiff  brought  suit 
after  the  effective  date  of  such  amending  Act  of 
1939.  Section  6782-N  in  granting  this  power  speaks 
for  itself  with  a  for<?e  equal  to  the  prior  grant 
thereof  by  section  4(a),  supra,  and  likewise  re- 
quires no  judicial  construction.    In  plain  and  un- 
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ambigiions  language  it  reads:  "Interest  on  loans 
made  by  any  industrial  loan  and  investment  com- 
pany, subject  to  this  chapter,  may  be  deducted  in 
advance  at  the  rate  of  but  not  exceeding  one  per 
centum  (1%)  per  month,  and  in  addition,  the  com- 
pany may  require  and  receive  *  *  *  monthly  or 
other  periodical  installments  *  *  *."  Before  August 
31,  1937,  the  date  of  the  first  of  the  partially  satis- 
fied and  successively  dated  eight  notes,  and  at 
all  times  thereafter  the  plaintiff  had  and  was  quali- 
fied as  a  duly  licensed  "industrial  loan  and  invest- 
ment company"  and  operated  its  business  under 
Act  231,  supra.  Consequently  at  the  particular 
times  of  execution  relative  to  all  the  notes,  the 
plaintiff  had  full  statutory  power  and  continuing 
authority  to  deduct  interest  on  each  loan  in  advance 
and  at  the  same  time  require  monthly  installments 
of  principal. 

That  this  power  and  authority  were  properly 
exercised  in  making  loans  is  demonstrated  by  the 
face  of  the  notes  and  the  undisputed  evidence,  the 
parties  having  stipulated  to  the  following  facts: 
that  interest  for  each  loan  was  deducted  in  advance 
and  in  addition  the  principal  amount  of  each  loan 
was  required  to  be  paid  in  fifteen  equal  monthly  in- 
stallments, the  balance  of  loan  after  deduction  of 
interest  being  either  paid  to  the  defendant  or,  as 
done  in  most  instances,  applied  at  his  request  to 
installment  payments  due  on  pre-existing  notes; 
that  the  money  loaned  upon  execution  of  each  note 
was  either  in  the  principal  amount  of  $2330  or 
$1165,  the  deducted  interest  on  these  amounts  being 
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in  the  sum  of  $330  and  $165,  respectively.  From 
such  it  is  evident  that  the  loans  complied  with  the 
provisions  of  section  4(a)  of  Act  154,  supra,  and 
those  of  the  new  section  6782-N  added  by  Act  231, 
supra,  as  well  as  with  those  of  section  6782-L,  2(a), 
of  the  amendatory  Act  75  of  Session  Laws  of 
Hawaii  1939,  provided  that  the  deductions  of  in- 
terest did  not  exceed  the  limit  fixed  thereby,  which 
is  constant. 

Corroborative  of  the  undisputed  evidence  to  the 
same  effect,  it  is  a  mathematical  certainty  that  in- 
terest at  the  rate  of  one  per  cent  a  month  for  fifteen 
months  (the  period  of  each  note)  on  principal 
amounts  of  $2330  and  $1165  would  be  $349.50  and 
$174.75,  respectively.  The  interest  on  such  loans, 
which  in  this  case  was  actually  deducted  in  advance 
in  the  respective  amounts  of  $330  and  $165,  is  there- 
fore not  usurious,  it  not  being  at  a  rate  greater 
than  one  per  cent  per  month,  but  rather  at  a  lesser 
one.  Nor  do  the  nmnber  of  separate  and  distinct 
notes  executed,  and  the  application  at  the  defend- 
ant's request  of  part  or  most  of  the  money  loaned 
on  subsequent  notes  to  installments  due  upon  ante- 
cedent notes,  taint  the  aggregate  or  render  any 
usurious,  usury  not  depending  upon  the  mere  plur- 
ality of  successive  loans  to  a  borrower  or  the  use 
to  which  he  puts  his  borrowings.  Hence  as  a  matter 
of  law  and  fact  none  of  the  notes  or  combination 
thereof  is  infected  with  usury,  nor  is  any  violative 
of  either  the  criminal  or  civil  statutes  on  usury. 
Consequently  the  remaining  particulars  and  reasons 
supporting  the  exceptions  and  assigning  usury  are 
untenable  and  without  merit. 
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No  usury  having  been  proved,  neither  section 
7053  of  Revised  Laws  of  Hawaii  1935  providing 
]'emedies  to  a  borrower  upon  proof  of  usury  in  an 
action  by  the  lender  to  recover  on  a  usurious  con- 
tract, nor  respective  statutes  making  the  receipt  of 
usury  a  crime,  have  any  application.  A  fortiori 
sections  6782-W  (2)  and  6782-X  (2),  (3)  and  (4) 
of  Act  75  of  Session  Laws  of  Hawaii  1939  are  like- 
wise inapplicable  and  hence  the  constitutionality 
thereof  need  not  be  considered.  Such  inapplicability 
is  evidenced  by  subsection  (2)  of  section  6782-W 
in  relating  to  proof  that  a  greater  rate  of  interest 
v^^as  contracted  for  than  permitted  by  the  Act,  which 
in  this  case  would  be  the  same  as  authorized  by 
Acts  154  and  231,  both  supra;  by  subsections  (2) 
and  (3)  of  section  6782-X  in  making  unavailable 
^'the  defense  of  usury  provided  by  chapter  232  and 
particularly  section  7053  of  the  Revised  Laws  of 
Hawaii  1935"  to  a  borrower  in  an  action  on  a  note 
by  a  lender  duly  licensed  under  either  Act  154  or 
Act  231,  both  supra,  and  by  subsection  (4)  thereof 
in  providing  "that  no  action  to  recover  any  interest 
*  *  *  alleged  to  have  been  paid  *  *  *  by  any  obligor 
under  any  note  or  other  contract  made  on  or  after 
the  effective  date  of  Act  154  of  the  Session  Laws 
of  Hawaii  1933,  and  before  the  effective  date  of 
this  Act,  in  excess  of  the  interest  *  *  *  legally 
chargeable  or  collectible  under  the  law  then  in  effect 
and  applicable  to  the  lender,  shall  lie  or  be  insti- 
tuted *  *  *  against  any  person,  firm,  association  or 
corporation  which  was  duly  licensed  under  either 
said  Act  154,  or  Act  231,  Series  D-140  of  Session 
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Laws  of  Hawaii  1937,  at  the  time  such  note  or  con- 
tract was  made." 

In  the  absence  of  usury,  neither  the  case  of  Hel- 
bush  V.  Mitchell,  34  Haw.  639,  nor  that  of  Carey 
V.  Discount  Corporation,  36  Haw.  107,  has  any 
application.  This  is  apparent  from  the  authorita- 
tive holding  of  each.  In  the  former  it  is  to  the 
effect  that  usury  existed  upon  a  finding  by  the 
court  that  the  lender  as  a  matter  of  fact  did  not 
deduct  interest  in  advance,  but  on  the  contrary  re- 
quired the  indebtedness  with  interest  to  be  paid 
in  equal  periodic  installments,  such  facts  showing 
that  he  did  not  do  that  which  section  4(a)  of  Act 
154,  supra,  authorized,  which  obviously  rendered 
inapplicable  its  provisions  governing  computation 
of  interest  in  advance  on  principal  payable  by  in- 
stallments. The  holding  in  the  latter  is  to  the  effect 
that  usury  voluntarily  paid  cannot  be  recovered, 
the  question  having  been  presented  by  exceptions 
to  the  sustaining  below  of  demurrers  to  complaints 
which  alleged  payments  of  usurious  interest. 

For  the  reasons  assigned  herein  the  decision 
allowing  plaintiff's  claim  and  disallowing  defend- 
ant's counterclaim  and  the  judgment  in  favor  of 
plaintiff  are  not  contrary  to  either  the  law  or  the 
evidence. 

Exceptions  overruled. 

/s/  S.  B.  KEMP, 

/s/  LOUIS  LE  BARON. 

J.  R.  Cades  (Smith,  Wild,  Beebe  &  Cades  and 
Carlsmith  &  Carlsmith  on  the  brief)  for  plaintiff. 

P.  Cass  (Cass  &  Silver  on  the  briefs)  for  de- 
fendant. 
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CONCURRING  OPINION  OF  PETERS,  J. 

I  concur  in  the  result.  I  am  in  complete  accord 
with  the  conclusion  that  the  debtor-creditor  relation 
existing  between  the  parties  to  which  the  notes  in 
question  were  the  incidents  was  not  corrupt  or 
tained  with  usury.  But,  in  my  opinion,  the  provi- 
sions of  the  1933  and  1937  Acts  in  respect  to  the 
power  to  deduct  interest  in  advance  at  the  rate  of 
one  per  cent  per  month,  or  less,  and  in  addition 
to  receive  and  require  uniform  weekly  or  monthly 
installments  are  not  so  clear  and  unambiguous  as 
to  justify  jetsaming  the  immunizing  provisions  of 
the  1939  Act. 

It  is  true  that  the  Helbush  case  does  not  apply. 
We  there  expressly  held  that  interest  upon  the 
promissory  note  involved  had  not  been  deducted  in 
advance  and  in  the  absence  of  provisions  in  the 
1933  Act  fixing  the  legal  rate  of  interest  chargeable 
and  the  method  of  its  computation  the  provisions 
of  Revised  Laws  of  Hawaii  1935,  section  7053,  ap- 
plied to  the  former  and  the  principles  enunciated 
in  the  Nawahi  case  to  the  latter. 

The  mere  admission  of  the  parties  in  this  case, 
however,  that  interest  was  physically  deducted  in 
advance  at  the  respective  times  of  the  execution  of 
the  notes  in  question  is  not  sufficient  to  remove  the 
doubt  that  arises  in  my  mind  of  efficacy  of  the  lan- 
guage employed  in  both  the  1933  and  1937  Acts  in 
connection  with  the  deductions  of  interest  in  ad- 
vance to  admit  of  the  unqualified  conclusion  that 
the  interest  to  be  deducted  is  interest  at  the  rate  of 
one  per  cent  per  month  for  the  duration  of  the  loan 
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without  credit  for  periodic  installments  paid  by  the 
obligor  on  account  of  principal.  And  it  is  unneces- 
sary to  decide  that  question  for  the  reason  that  the 
immunizing  provisions  of  the  1939  Act,  under  the 
facts  of  this  case,  deprive  the  defendant  of  the  de- 
fense of  usury  and  foreclose  him  from  the  recovery 
of  the  alleged  usurious  payments  made  by  him  on 
account  of  the  notes  subject  to  the  counterclaim.  I 
am  content  to  rely  for  the  determination  of  the 
issue  in  the  instant  case  upon  the  provisions  of  the 
1939  Act  without  speculating  upon  the  legislative 
intention  evinced  by  the  language  of  the  1933  and 
1937  Acts  allowing  deductions  of  interest  in  ad- 
vance. 

/s/  E.  C.  PETERS. 
[Endorsed]:     Filed    April    11,    1947.     Leoti    V. 
Krone,  Clerk  Supreme  Court. 


[Title  of  Supreme  Court  and  Cause.] 

DECISION  ON  BILL  OF  EXCEPTIONS 

Pursuant  to  the  opinion  of  the  above  entitled 
Court,  rendered  and  filed  on  the  11th  day  of  April, 
1947,  in  the  above  entitled  cause,  Defendant- Appel- 
lant's exceptions  are  overruled  and  the  judgment  of 
the  Circuit  Court  of  the  Third  Judicial  Circuit  is 
affirmed. 

Dated  at  Honolulu,  T.  H.,  April  30,  1947. 

[Seal]         /s/  LOUIS  LE  BARON, 

Justice  of  the  Above  Entitled 
Court. 

[Endorsed] :     Filed  April  30,  1947. 
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[Title  of  Court  and  Cause  Omitted.] 

PETITION  FOR  REHEARING 

Comes  now  George  B.  Carey,  appellant  herein, 
and  petitions  this  Honorable  Court  for  a  rehearing 
of  the  decision  decided  on  April  11,  1947,  by  this 
Honorable  Court.  The  petition  for  rehearing  is  upon 
the  following  grounds: 

1.  That  the  Court  in  its  decision  does  not  decide 
the  constitutional  question  raised  by  the  aj)i3ellant 
herein  that  the  interest  charged  on  those  transac- 
tions was  admittedly  in  excess  of  one  per  cent  per 
month,  computed  upon  the  money  actually  received 
by  the  borrower  for  the  period  of  time  he  actually 
had  the  use  of  the  money,  that  such  excessive  in- 
terest was  a  criminal  offense,  both  under  the  general 
usury  law  and  under  the  statute  regulating  money 
lender,  that  Sec.  7  of  the  Revised  Laws  of  Hawaii, 
1945,  provides  that  transactions  in  contravention 
of  a  prohibitory  law  is  void  and  the  transaction 
being  within  that  class  is  void.  It  was  beyond  the 
constitutional  power  of  the  Legislature  to  create 
an  agreement  between  these  parties  so  declared  void 
by  subsequent  enactment  of  law  purporting  to  vali- 
date usurious  transaction. 

2.  That  this  Court  in  the  case  of  Helbush  vs. 
Mitchell,  cited  herein,  held  that  the  true  rule  of 
computing  interest  under  the  statute  of  1933  was 
that  interest  was  to  be  computed  upon  the  actual 
amount  of  money  received  by  the  borrower  and 
upon  the  unpaid  balances  as  they  become  due  and 
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not  upon  the  face  value  of  the  note  itself,  that  the 
Court  ignores  this  rule  as  set  uj)  in  the  Helbush 
vs.  Mitchell  case  as  establishing  a  rule  for  com- 
puting interest  and  declares  that  there  is  no  usury 
in  this  case  when  the  interest  was  computed  upon 
the  face  of  the  notes  and  not  upon  the  amount  of 
money  received  by  the  borrower,  and  it  was  de- 
ducted in  advance  upon  the  total  of  the  loan  and 
not  upon  descending  balances,  contrary  to  the  law 
as  expressed  in  Helbush  vs.  Mitchell  by  this  Court. 

3.  That  the  defense  in  this  action  as  to  the  prin- 
cipal was  a  defense  of  payment  in  full  of  said  prin- 
cipal by  the  debtor  to  the  creditor  and  that  the 
account  having  been  fully  paid  in  accordance  with 
the  statute  in  effect  at  the  time  of  the  conclusion 
of  the  period  of  payments,  the  Legislature  is  with- 
out power  now  or  in  1939  to  declare  that  transaction 
still  in  existence  merely  by  reason  of  the  existence 
of  the  notes  themselves  in  the  hands  of  the  creditor, 
the  notes  being  merely  "evidence"  of  a  debt  and 
not  the  debt  itself. 

Dated:  Honolulu,  T.  H.,  this  30th  day  of  April, 
1947. 

Respectfully  submitted, 
GEORGE  B.  CAREY. 

By  /s/  PHIL  CASS, 

His  Attorney. 

[Endorsed]:  Filed  April  30,  1947.  Leote  V. 
Krone,  Clerk,  Supreme  Court. 
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(Title  Court  and  Cause  Omitted.) 

DECISION  DENYING 
PETITION  FOR  REHEARING 

Filed  April  30,  1947.   Decided  May  1,  1947. 

Kemp,  C.  J.,  Peters  and  Le  Baron,  JJ. 

Per  Curiam.  The  defendant  petitions  for  a  re- 
hearing of  the  cause  decided  by  this  court  in  its 
opinion  recorded  on  page  503  ante. 

The  stated  grounds  of  his  petition  merely  pre- 
sent questions  which  were  fully  briefed  and  argued 
by  the  parties  and  carefully  considered  by  the  court 
in  its  recorded  opinion.  They  therefore  do  not  con- 
stitute a  sufficient  basis  upon  which  to  entertain  a 
rehearing. 

Upon  well -settled  principles  repeatedly  enunci- 
ated by  this  court,  the  petition  is  denied  without  ar- 
gument.  P.  Cass  for  the  petition. 

By  the  Court: 

/s/  GUS  K.  SPROAT, 

Clerk. 
Approved  : 

/s/  S.  B.  KEMP, 

Chief  Justice. 

/s/  E.  C.  PETERS, 

Associate  Justice. 

/s/  LOUIS  LE  BARON, 
Associate  Justice. 

[Endorsed] :  Filed  May  1,  1947.  Gus  K.  Sproat, 
Clerk,  Supreme  Court. 
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In  the  Supreme  Court  of  the 
Territory  of  Hawaii 

No.  2579 

GEORGE  B.  CAREY, 

Petitioner, 
vs. 

HILO  FINANCE  &  THRIFT  CO.,  LTD. 

Respondent. 

PETITION  FOR  APPEAL 

To  the  Honorable,  the  Chief  Justice  and  Associate 
Justices  of  the  Supreme  Court  of  the  Territory 
of  Hawaii: 

Comes  now  George  B.  Carey,  Petitioner,  by  Bra- 
han  Houston,  his  Attorney,  and  deeming  himself 
aggrieved  by  the  judgment  of  this  Court  made  and 
entered  in  the  above  entitled  cause  on  April  30, 
1947,  pursuant  to  the  Court's  ox)inion  filed  on  April 
11,  1947,  and  the  judgment  of  this  Court  entered 
May  1,  1947,  denying  his  petition  to  Re-hear,  prays 
that  an  appeal  may  be  allowed  from  said  judgments 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  under  and  according  to  the  laws 
of  the  United  States  in  that  behalf  made  and  pro- 
vided; that  an  order  be  made  fixing  the  amount  of 
cost  bond  that  said  Petitioner  shall  give  and  that 
the  Clerk  of  the  Supreme  Court  of  the  Territory  of 
Hawaii  be  directed  to  send  to  the  United  States  Cir- 
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cuit  Court  of  Appeals  for  the  Ninth  Circuit  a 
transcript  of  the  record,  proceedings,  documentary 
exhibits  and  papers  duly  authenticated. 

In  connection  with  this  petition  Petitioner  here- 
with presents  its  Assignment  of  Errors,  and  states 
that  said  judgments  were  rendered  in  an  action  in 
assumpsit  and  that  the  amount  involved,  exclusive 
of  interest  and  costs,  exceeds  $5,000.00. 

Dated  at  Honolulu,  T.  H.,  this  19th  day  of  June, 
1947. 

/s/  BRAHAN  HOUSTON, 

Attorney  for  Petitioner. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Brahan  Houston,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  attorney  for  George 
B.  Carey,  Petitioner  named  in  the  foregoing  peti- 
tion for  an  appeal  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit; 

That  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof  and  that  the  matters  and  things 
therein  set  forth  are  true  of  his  own  knowledge,  and 
that  the  value  in  controversy,  exclusive  of  interest 
and  cost,  exceeds  $5,000.00. 

/s/  BRAHAN  HOUSTON, 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  June,  1947. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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Service  of  a  copy  of  the  foregoing  petition  for  ap- 
peal is  hereby  admitted  this  19th  day  of  June,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES, 

By  /s/  J.  RUSSELL  CADES, 

Attorneys  for  Hilo  Finance 
&  Thrift  Co.,  Ltd. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court,  Territory 
of  Hawaii. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,    Supreme    Court 
of  Hawaii 

Dated  at  Honolulu,  T.  H.,  June  19,  A.D.  1947. 


[Title  of  Supreme  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Assignment  No.  1 

The  Supreme  Court  of  the  Territory  of  Hawaii 
hereinafter  referred  to  as  the  ''Court"  erred  in 
making  and  entering  its  judgments  on  the  30th  day 
of  April,  1947  and  on  the  1st  day  of  May,  1947  in 
the  above  entitled  court  and  cause. 

Assignment  No.  2 

The  Court  erred  in  holding  that  appellant's  con- 
tinuous borrowing  from  appellee  and  his  continuous 
paying  to  appellee  of  sums  borrowed  with  interest 
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from  April,  1934  to  April,  1938  did  not  constitute 
an  open  or  running  account  between  the  parties  or 
an  analogous  transaction  governed  by  the  law  ap- 
plicable to  open  or  running  accounts. 

Assignment  No.  3 

The  Court  erred  in  holding  that  the  46  notes  ex- 
ecuted by  the  appellant  between  April,  1934  and 
April,  1938  and  payable  to  appellee,  including  the 
eight  notes  sued  on,  did  not  evidence  and  constitute 
an  open  or  running  account  between  the  parties 
or  an  analogous  transaction  between  the  parties  gov- 
erned by  the  law  applicable  to  open  or  running 
accounts. 

Assignment  No.  4 

The  Court  erred  in  holding  that  the  transaction 
between  the  parties  as  evidenced  by  the  46  notes 
executed  by  appellant  between  April,  1934  and 
April,  1938,  and  payable  to  Appellee  and  as  further 
evidenced  by  the  method  of  paying  the  first  38  of 
said  notes  was  not  violative  of  the  statutes  per- 
taining to  usury. 

Assignment  No.  9 

The  court  erred  in  calculating  the  interest  paid 
by  appellant  on  sums  borrowed  from  appellee  prior 
to  the  execution  of  the  notes  sued  on  and  in  failing 
to  find  that  appellant  had  paid  interest  in  excess  of 
that  allowed  hy  law  and  in  failing  to  apply  said 
excess  to  the  notes  sued  on. 
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Assignment  No.  6 

The  court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws 
of  Hawaii,  1937,  so  as  to  authorize  appellee  to 
charge  interest  in  excess  of  15%  of  the  amount  ad- 
vanced to  appellant  for  15  months. 

Assignment  No.  7 

The  court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws  of 
Hawaii,  1937,  so  as  to  authorize  appellee  to  charge 
as  interest  15%  of  the  total  of  the  amount  actually 
advanced  to  appellant  for  15  months  plus  an  amount 
in  excess  of  15%  thereof  and  to  impose  on  appellant 
an  obligation  to  pay  the  amount  actually  advanced 
plus  15%  of  said  total  sum  and  to  deduct  in  ad- 
vance the  amount  over  and  above  the  amount  ac- 
tually advanced,  that  is  to  say,  the  Court  erred  in 
holding  that  appellee  was  authorized  to  charge  in- 
terest of  15%  of  the  total  of  $2000  plus  15%  of 
$2000,  i.  e.,  $300  plus  $30— a  total  of  $330,  the  al- 
lowable interest  as  computed  by  the  court  being 
$349.50. 

Assignment  No.  8 

The  court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws 
of  Hawaii,  1937,  so  as  to  authorize  money  lenders 
operating  thereunder  to  add  to  the  amount  actually 
advanced  to  the  borrower  for  fifteen  months  an 
additional  sum  not  in  excess  of  the  total  of  15% 
thereof  plus  15%  of  the  amount  advanced.  That  is 
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to  say,  the  Court  erred  in  construing  said  acts  so 
as  to  authorize  said  money  lenders  to  impose  an 
obligation  on  borrowers  in  the  case  of  a  $2000  ad- 
vance for  15  months  to  pay  $2000  plus  $352.94,  15% 
of  $2352.94,  being  $352.94  and  to  deduct  $352.94  in 
advance. 

Assignment  No.  9 

The  court  erred  in  holding  that  no  one  of  the  46 
notes  involved  and  no  combination  thereof  is  usuri- 
ous or  violative  of  the  statutes  pertaining  to  usury. 

Assignment  No.  10 

The  court  erred  in  holding  that  the  case  of  Hel- 
bush  V.  Mitchell,  34  Haw.  639  was  not  applicable  to 
the  instant  case. 

Assignment  No.  11 

The  court  erred  in  pretermitting  the  material 
constitutional  question  raised  by  the  appellant 
herein  that  the  interest  charged  on  the  transactions 
involved  was  in  excess  of  one  per  cent  per  month, 
computed  upon  the  money  actually  received  by  the 
borrower  for  the  whole  period  of  the  loan  or  for  the 
period  of  time  he  actually  had  the  use  of  the  money, 
that  the  taking  of  such  excessive  interest  was  a  crim- 
inal offense,  both  under  the  general  usury  law  and 
under  the  statute  regulating  money  lender,  that  Sec. 
7  of  the  Revised  Laws  of  Hawaii,  1945,  provides 
that  transactions  in  contravention  of  a  prohibitory 
law  are  void  and  the  transaction  ])eing  within  that 
class  is  void;  that  it  was  beyond  the  constitutional 
power  of  the  Legislature  to  create  an  agreement 
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between  these  parties  so  declared  void  by  subsequent 
enactment  of  law  purporting  to  validate  transaction. 

Assignment  No.  12 

The  court  erred  in  rendering  judgment  for  the 
appellee  on  its  amended  complaint  and  on  appel- 
lant's setoff  and  counterclaim. 

Wherefore  petitioner  George  B.  Carey  prays  that 
the  judgments  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii  entered  in  the  above  entitled  cause 
on  the  30th  day  of  April,  1947  and  the  1st  day  of 
May,  1947  be  reversed  and  for  such  other  and  fur- 
ther relief  as  may  be  proper. 

/s/  BRAHAN  HOUSTON, 

Attorney  for  Appellant. 

Service  of  a  copy  hereof  admitted  21  day  of 
Jmie,  1947. 

SMITH,  WILD,  BEEBE 
&  CADES, 

Attorneys  for  Appellee. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court,  Territory 
of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  June  19,  A.D.  1947. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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[Title  of  Supreme  Court  and  Cause.] 

COST  BOND 
Know  All  Men  By  These  Presents : 

That  George  B.  Carey  as  principal  and  W.  K. 
Richardson  and  Amy  W.  Richardson  as  sureties  are 
held  and  firmly  bound  unto  Hilo  Finance  and 
Thrift  Company,  Limited,  Respondent,  hereinafter 
called  the  appellee,  in  the  sum  of  $250.00  for  the 
payment  of  which  well  and  truly  to  be  made  we 
bind  ourselves  and  our  heirs  and  assigns  jointly  and 
severally  and  firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  that: 
Whereas  the  above  bounden  principal,  George  B. 
Carey  has  filed  his  petition  for  appeal  from  the 
Supreme  Court  of  the  Territory  of  Hawaii  to  the 
United  States  Circuit  Court  of  Appeal  for  the  9th 
Circuit  to  reverse  the  judgments  of  said  Supreme 
Court  entered  April  30,  1947  and  May  1,  1947. 

Now,  therefore  if  the  said  principal  shall  prose- 
cute his  appeal  with  effect  and  answer  all  cost,  if 
he  fails  to  sustain  said  appeal,  then  this  obligation 
shall  be  void,  otherwise  it  remains  in  full  force  and 
effect. 

Sealed  with  our  seals  and  dated,  at  Honolulu, 
T.  H.,  June  19th,  1947. 

/s/  GEORGE  B.  CAREY, 

Principal . 
/s/  W.  K.  RICHARDSON, 

Surety. 
/s/  AMY  W.  RICHARDSON, 
Surety. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

W.  K.  Richardson  and  Amy  W.  Richardson  being 
first  diily  sworn  depose  and  say  that  they  have 
executed  the  foregoing  cost  bond  in  the  sum  of 
$250.00;  that  they  have  property  situate  within  the 
Territory  of  Hawaii  subject  to  execution  and  that 
taken  together  they  are  worth  in  such  property  the 
amount  of  the  penalty  specified  in  said  bond,  that 
is,  $250.00  over  and  above  all  of  their  debts  and 
liabilities. 

Dated  at  Honolulu  this  19th  day  of  June,  1947. 
/s/  W.  K.  RICHARDSON, 
/s/  AMY  W.  RICHARDSON. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  June,  1947. 

PEARL  RICHARDSON, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  Commission  Expires  May  27,  1949. 

The  foregoing  bond  is  hereby  approved  as  to 
form,  amount,  and  sufficieny  of  sureties. 

[Seal]        /s/  SAMUEL  B.  KEMP, 

Chief  Justice,  Supreme  Court, 
Territory  of  Hawaii. 

Service  of  copy  of  foregoing  bond  on  appeal  is 
hereby  admitted. 

Dated  at  Honolulu,  this  21st  day  of  June,  1947. 
SMITH,  WILD,  BEEBE 
AND  CADES, 
Attorney  for  Appellee. 
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1  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court,  Territory 
of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  June  19,  A.D.  1947. 

[Seal]        /s/  LEOTI  Y.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 


[Title  of  Supreme  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL  AND 
FIXING  AMOUNT  OF  BOND 

Upon  reading  and  filing  in  open  court,  the  veri- 
fied Petition  of  George  B.  Carey,  Petitioner  above 
named,  in  which  he  prays  that  an  aj^peal  may  be 
allowed  him  from  the  judgments  of  this  Court  en- 
tered in  the  above  entitled  cause  on  April  30,  1947, 
and  May  1,  1947,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  upon  said 
Petitioner  filing  an  assignment  of  errors  together 
with  said  petition  for  appeal  together  with  a  lond 
for  costs  in  the  sum  of  $250.00, 

It  Is  Hereby  Ordered  that  said  Appeal  be  and  it 
is  hereby  allowed ;  that  the  bond  for  costs  in  the  sum 
of  $250.00  filed  by  said  George  B.  Carey,  be  and  it 
is  hereby  approved;  and  that  said  petition  for  aj)- 
peal,  assignment  of  errors  and  bond  for  costs  were 
filed  in  open  court  on  the  19th  day  of  June,  1947, 
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after  the  filing  of  said  judgments;  and  this  order 
is  now  made,  and  said  appeal  is  allowed,  all  in  open 
Court  in  the  Supreme  Court  of  the  Territory  of 
Hawaii. 

Dated  at  Honolulu,  T.  H.,  this  19th  day  of  June, 
1947. 

[Seal]        /s/  SAMUEL  B.  KEMP, 
Chief  Justice  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii. 

Service  of  a  copy  of  the  foregoing  Order  allowing 
appeal  and  fixing  cost  bond  is  hereby  admitted  this 
21st  day  of  June,  1947. 

SMITH,  WILD,  BEEBE 
&  CADES, 

Attorneys  for  Appellee. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court,  Territory 
of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  June  19,  A.D.  1947. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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[Title  of  Supreme  Court  and  Cause.] 

CITATION 

The  United  States  of  America — ss. 

The  President  of  the  United  States  of  America  to 
Hilo  Finance  and  Thrift  Company,  Ltd.,  and 
to  Its  Attorneys,  Smith,  Wild,  Beebe  and 
Cades : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  at  the  City  of  San 
Francisco,  State  of  California,  within  forty  (40) 
days  from  the  date  of  this  Citation  pursuant  to 
an  Appeal  duly  allowed  and  filed  in  open  court  by 
the  Supreme  Court  of  the  Territory  of  Hawaii  on 
the  19th  day  of  June,  1947,  in  the  above  entitled 
cause,  wherein  George  B.  Carey  is  Appellant,  and 
you,  Hilo  Finance  &  Thrift  Co.,  Ltd.,  are  Appellee, 
to  show  cause,  if  any,  why  the  final  judgments 
rendered  against  the  said  George  B.  Carey  on  April 
30,  1947,  and  May  1,  1947,  should  not  be  corrected 
and  why  speedly  justice  should  not  be  done  to  the 
parties  in  their  behalf. 

Witness  the  Honorable  Samuel  B,  Kemp,  Chief 
Justice  of  the  Supreme  Court  of  the  Territory  of 
Hawaii,  this  19th  day  of  June,  1947. 

[Seal]        /s/  SAMUEL  B.  KEMP, 
Chief  Justice, 

Supreme  Court  of  the 
Territory  of  Hawaii. 
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Attest : 

[Seal]  LEOTI  V.  KRONE, 

Clerk  Supreme  Court  of  the 
Territory  of  Hawaii. 

Service  of  a  copy  of  the  foregoing  Citation  is 
hereby  admitted  this  21st  day  of  June,  1947. 

HILO  FINANCE  &  THRIFT 
COMPANY,  LTD. 
By  SMITH,  WILD,  BEEBE 
AND  CADES, 
Its  Attorneys. 
By  /s/  J.  RUSSELL  CADES. 

I  do  hereb}'  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  June  19,  A.  D.  1947. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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f  Title  of  Supreme  Court  and  Cause.] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  will  please  prepare  and  certify  a  transcript 
of  the  record  of  the  above  entitled  cause  to  be  filed 
in  the  office  of  the  Clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  upon 
the  appeal  heretofore  allowed  herein  and  include 
in  said  transcript  the  following: 

1.  The  record  on  appeal  from  the  Third  Circuit 
Court,  Territory  of  Hawaii,  to  the  Supreme  Court 
of  the  Territory  of  Hawaii  except: 

a.  Appellant's  Exhibits  3  to  34,  inclusive; 

b.  Appellee's  Exhibits  A  to  H,  inclusive; 

c.  Words  and  figures  on  back  side  of  each  of 
the  eight  cards,  being  Appellee's  Exhibit  N; 

d.  Pages  1  to  18,  inclusive,  of  the  transcript  of 
evidence  and  the  first  eight  lines  of  page  19 
thereof ; 

e.  Bill  of  Exceptions; 

f.  Minutes  of  Clerk  of  Trial  Court. 

2.  Amended  Complaint. 

3.  Answer  to  Amended  Complaint,  Set-off  and 
Counter  Claim. 

4.  Answer  to  Set-off  and  Counter  Claim. 

5.  Decision  of  Trial   Court. 

6.  Judgment  of  Trial  Court. 

7.  Opening  and  Reply  Briefs  filed  by  Appellant 
in  the  Supreme  Court  of  the  Territory  of  Hawaii. 

8.  Opinion  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii. 
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9.  Decision  of  Supreme  Court  on  Bill  of  Ex- 
ception. 

10.  Appellant's  Petition  to  Re-hear. 

11.  Per  Curiam  of  Supreme  Court  of  Territory 
of  Hawaii  denying  Appellant's  Petition  to  Re-hear. 

12.  Petition  for  Appeal. 

13.  Order  allowing  Appeal. 

14.  Citation  on  Appeal. 

15.  Assignments  of  Error. 

16.  Bond  for  Costs  on  Appeal. 

17.  Clerk's  Certification  of  the  Transcript. 

18.  This  Praecipe. 

In  preparing  above  items  2  to  16,  inclusive,  Clerk 
will  omit  Title  of  Court  and  Cause. 

/s/  BRAHAN  HOUSTON, 

Attorney  for  Appellant. 

Received  a  copy  of  the  above  Praecipe  this  the 
25th  day  of  July,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES, 

Attorneys  for  Appellee. 
By  /s/  J.  RUSSELL  CADES. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  July  25,  A.  D.  1947. 
[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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[Title  of  Supreme  Court  and  Cause.] 

AMENDED  PRAECIPE  FOR  TRANSCRIPT 
OF  RECORD 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  will  please  prepare  and  certify  a  transcript 
of  the  following  exhibits  contained  in  the  record  of 
the  above  entitled  cause  in  addition  to  the  items 
called  for  by  the  Praecipe  heretofore  filed: 

1.  Appellee's  Exhibits  A  to  H,  inclusive. 

2.  Appellee's  Exhibits  I,  J,   K   and  L. 

The  following  exhibits  are  not  to  be  included  in 
the  transcript:  Appellant's  Exhibits  35,  39  and  40. 
/s/  BRAHAN  HOUSTON, 

Attorney  for  Appellant. 

Received  a  copy  of  the  above  Amended  Praecipe 
this  the  31st  day  of  July,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES, 

Attorneys  for  Appellee. 
By  /s/  J.  RUSSELL  CADES. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  Aug.  2,  A.  D.  1947. 
[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 


Hilo  Finance  d;  Thrift  Co.,  Ltd.  329 

[Title  of  Supreme  Court  and  Cause.] 

AMENDED  PRAECIPE  FOR  TRANSCRIPT 
OF  RECORD 

To  the  Clerk  of  the  Above  Entitled  Court: 

You  will  please  omit  item  No.  7,  i.e.,  Opening 
and  Reply  Briefs  filed  by  Appellant  in  the  Supreme 
Court  of  the  Territory  of  Hawaii,  called  for  in 
the  Praecipe  heretofore  filed  herein  from  your 
transcript  of  the  record  in  this  cause. 
/s/  BRAHAN  HOUSTON, 

Attorney   for   Appellant. 

Received  a  copy  of  the  above  Amended  Praecipe 
this  7th  day  of  August,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES. 

Attorneys  for  Appellee 
By  /s/  J.  RUSSELL  CADES. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  Aug.  7,  A.  D.  1947. 

[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 
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[Title  of  Supreme  Court  and  Cause.] 

ORDER  EXTENDING  TIME 

Upon  application  by  Petitioner,  George  B.  Carey, 
supported  by  Affidavit  hereto  annexed  and  good 
reasons  appearing: 

It  Is  Ordered  that  the  time  for  the  filing  of  the 
record  and  docketing  of  the  above  entitled  cause 
in  the  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  upon  said  Petitioner's  appeal  be  and  the 
same  is  hereby  extended  to  and  including  August 
16,  1947. 

Dated  at  Honolulu,  T.  H.,  this  25th  day  of  July, 
1947. 

[Seal]        /s/  SAMUEL  B.  KEMP, 
Chief  Justice. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  the 
office  of  the  Clerk  of  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

Dated  at  Honolulu,  T.  H.,  July  25,  A.  D.  1947. 
[Seal]        /s/  LEOTI  V.  KRONE, 

Clerk,  Supreme  Court, 
Territory  of  Hawaii. 

[Title  of  Supreme  Court  and  Cause.] 

AFFIDAVIT 

Brahan  Houston,  being  duly  sworn,  deposes  and 
says  that  he  is  counsel  of  record  for  George  B. 
Carey,  Petitioner  in  the  above  entitled  cause;  that 
the  said  George  B.  Carey  has  filed  a  Motion  to 
extend  time  within  which  to  certify  the  record  in 
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this  cause  to  the  U.  S.  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  on  Appeal  from  the  judgment 
of  the  above  entitled  court;  that  this  Affidavit  is 
filed  in  support  of  said  Motion;  that  Affiant  did 
not  represent  the  said  George  B.  Carey  in  the  Trial 
Court  nor  in  the  Supreme  Court;  that  he  accepted 
employment  after  the  judgment  and  the  decision 
in  the  Supreme  Court;  that  the  record  in  the  cause 
is  voluminous;  that  the  compilation  thereof  by 
affiant  for  purpose  of  appeal  required  much  time 
in  his  familiarizing  himself  therewith;  that  the 
copying  thereof  by  the  Clerk  required  much  time; 
that,  although  the  record  is  now  complete  with  the 
exception  of  an  extensive  Stipulation  proposed  to 
counsel  for  the  Defendant  for  the  purpose  of 
abridging  the  record  on  appeal,  counsel  for  Defend- 
ant will  require  time  for  the  purpose  of  considei- 
ing  the  same;  that  for  these  reasons  the  record  on 
appeal  cannot  and  will  not  be  completed  in  time 
to  file  in  the  U.  S.  Court  of  Appeals  for  the  Ninth 
Circuit  by  July  28,  1947,  which  is  the  last  day  for 
the  filing  of  the  record  in  said  Court;  that  an  ex- 
tension of  time  to  and  including  August  16,  1917, 
will  be  necessary  to  complete  the  record  on  appeal. 
Dated  at  Honolulu,  T.  H.,  this  25th  day  of  July, 
1947. 

BRAHAN  HOUSTON 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  July,  1947. 

/s/  FANNIE  DANG, 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii. 
My  commission  expires  April  3,  1948. 
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Dated    at    Honolulu,    T.    H.,    this    26th    day    of 
August,  1947. 

/s/  BRAHAN  HOUSTON, 

Attorney  for  Appellant. 

Service  of  a  copy  of  above  acknowledged  this  the 
26th  day  of  August,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES, 

Attorneys  for  Appellee. 
By  /s/  J.  RUSSELL  CADES. 

[Endorsed] :     Filed  Aug.  28,  1947. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  FOR  PRINTING 

The  appellant,  George  B.  Carey  through  Brahan 
Houston,  his  attorney,  designates  the  entire  tran- 
script of  the  record  in  this  cause  for  printing. 

Dated  at  Honolulu,  T.  H.,  this  26th  day  of 
Aug-ust,  1947. 

/s/  BRAHAN  HOUSTON, 

Attorney  for  Appellant. 

Service  of  a  copy  of  above  acknowledged  this 
26th  day  of  August,  1947. 

SMITH,  WILD,  BEEBE 
AND  CADES, 

Attorneys  for  Appellee. 
By  /s/  J.  RUSSELL  CADES. 

[Endorsed]:     Filed  Aug.  28,   1947. 
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No.  11,703 

nSTTHE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circnit 


George  B.  Carey, 

Appellant, 
vs. 

HiLO  Finance  &  Thrift  Co.,  Ltd., 

a  Corporation, 

Appellee. 


Upon  Appeal  from  the  Supreme  Court  of  the 
Territory  of  Hawaii. 


APPELLANT'S  OPENING  BRIEF. 


STATEMENT  OF  PLEADINGS. 

Plaintiff,  a  Hawaiian  Corporation,  sued  defendant 
on  eight  installment  promissory  notes,  the  first  being 
dated  August  31,  1937,  and  the  last  March  8,  1938,  for 
the  aggregate  installments  due  thereon  in  the  sum  of 
$4,971.84  and  for  interest  and  attorney's  fees,  exhibit- 
ing the  notes  to  its  declaration  (Tr.  2-42). 

Defendant  filed  a  general  denial  (Tr.  50)  and  a 
set  off  and  counterclaim  (Tr.  50-52). 

In  defendant's  set  off  and  counterclaim,  he  claimed 
that  on  or  about  November,  1933,  he  entered  into  a 
financing  agreement  with  plaintiff,  whereby  plaintiff 


agreed  to  lend  him  money  as  he  needed  it  on  open  ac- 
count on  certain  collateral,  that  thereafter  on  April 
18,  1934,  defendant  commenced  borrowing  money 
from  plaintiff  pursuant  to  said  agreement  and  con- 
tinued to  borrow  on  open  account  under  said  agree- 
ment until  he  had  borrowed  the  total  sum  of  $17,973.32 
for  which  he  executed  notes  like  those  exhibited  to 
plaintiff's  declaration  in  the  sum  of  $104,850.00;  that 
each  note  included  interest  at  a  rate  greater  than  2% 
per  month;  that  defendant  repaid  plaintiff  the  entire 
principal  sum  of  said  loans  on  or  before  December 
30,  1938,  by  paying  to  plaintiff  the  total  sum  of 
$23,161.94  of  which  sum  $6,188.62  was  paid  on  usuri- 
ous interest;  that  he  had  paid  all  money  borrowed 
from  plaintiff  under  the  loan  contract,  and  in  addi- 
tion, $6,188.62  in  usurious  interest.  Defendant  prayed 
judgment  for  $6,188.62. 

Plaintiff  filed  a  general  denial  to  defendant's  set 
off  and  counterclaim  and  gave  notice  that  it  would 
rely  on  the  defense  of  illegality,  payment,  and  statute 
of  limitations. 


FACTS  SHOWING  BASIS  OF  COURT  S  JURISDICTION  TO 
REVIEW  JUDGMENT  OF  SUPREME  COURT  OF  HAWAII 
AND  STATUTE  CONFERRING  JURISDICTION. 

The  judgment  for  the  plaintiff  sought  to  be  re- 
viewed in  the  sum  of  $7,187.07  is  final  and  exceeds  the 
siun  of  $5,000.00  exclusive  of  interest  and  costs. 

Defendant's  counterclaim  for  $6,188.62,  which  was 
disallowed,  constitutes  a  value  in  controversy  which, 
exclusive  of  interest  and  costs,  exceeds  $5,000.00. 


Defendant  contends  that  his  payment  to  plaintiff  of 
usurious  interest  operated  ipso  facto  under  applicable 
statutes  to  discharge  his  notes  to  which  plaintiff  ap- 
plied the  proceeds  of  the  notes  sued  on,  except  one 
(Tr.  31)  and  that  therefore,  the  notes  were  without 
consideration.  The  matter  is  thus  not  in  fieri,  but 
completed  and  executed.  Act  75,  Session  Laws  of 
Hawaii,  1939,  Section  2,  enacted  after  the  notes  in- 
volved were  executed,  is  therefore  unconstitutional  in 
operating  retroactively  so  as  to  deprive  defendant  of 
the  defense  of  the  effect  of  usury  in  discharging  his 
said  notes. 

Defendant  contends  that  plaintiff's  charge  and  col- 
lection of  usury  was  a  criminal  act  and  void  imder 
Section  7,  Revised  Laws  of  Hawaii,  1945,  and  that 
he  is  entitled,  for  this  reason,  to  set  off  such  usury 
against  plaintiff's  claim.  The  retroactive  application 
of  Act  75,  Session  Laws  of  Hawaii,  1939,  Section  2, 
to  defendant's  said  defense  and  the  retroactive  effect 
of  said  Act  to  deprive  defendant  thereof  is  imconsti- 
tutional. 

The  retroactive  effect  of  Act  75,  Session  Laws  of 
Hawaii,  1939,  Section  2,  in  depriving  defendant  of 
his  defense  of  usury  to  the  notes  sued  on  is  in  viola- 
tion of  the  Constitution. 

This  Court  therefore  has  jurisdiction  to  review  the 
judgment  appealed  from  by  virtue  of  Judicial  Code, 
Section  128,  amended.  Title  28,  U.S.C.A.,  Section  225. 


STATEMENT  OF  CASE. 

(The  parties  will  be  referred  to  as  in  the  trial 
Court,  that  is,  appellant,  George  B.  Carey,  as  defend- 
ant, and  appellee,  Hilo  Finance  &  Thrift  Co.,  Ltd.,  as 
plaintiff.) 

This  is  a  suit  on  eight  (8)  promissory  notes  for 
$2,300.00  each,  made  Exhibits  A-H  to  plaintiff's  decla- 
ration (Tr.  22-43),  dated  August  31,  September  28, 
October  29,  November  17,  November  30,  December  31, 
1937,  January  31,  and  February  28,  1938.  Other 
monthly  notes  executed  by  defendant  for  $2,300.00, 
beginning  in  March,  1938  and  continuing  the  series, 
are  the  basis  of  a  later  suit,  since  they  were  not  due 
when  the  instant  suit  was  commenced.  Other  monthly 
notes  executed  by  defendant  beginning  in  April,  1934 
continue  to  August  3,  1938  when  the  last  of  these  notes 
was  executed  before  August  31,  1937,  when  the  first 
and  oldest  note  sued  on  herein  was  executed  (Stipula- 
tion Tr.  195-6  and  Tr.  199-238). 

The  consideration  for  the  notes  sued  on,  except 
Exhibit  D  (Tr.  29-31)  was  the  discharge  pro  tanto 
of  preceding  monthly  notes  (Tr.  22,  25,  28,  34,  37,  40, 
43).  The  consideration  of  the  note  next  preceding 
the  first  note  sued  on  (Tr.  195-196)  was  also  the  dis- 
charge jpro  tanto  of  preceding  monthly  notes  (Tr. 
238).  In  fact,  all  or  a  part  of  the  proceeds  of  all 
notes  executed  prior  to  the  date  of  the  first  note  sued 
on,  except  those  dated  August  7,  1936  and  April  16, 
and  July  30,  1937  (Tr.  221,  225,  236)  were  applied  to 
prior  notes  (Tr.  199-238).  The  fact  that  all  these 
monthly  notes  are  in  series  together  with  the  method 
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of  discharging  prior  notes  by  subsequent  ones  show 
that  all  notes  are  connected  in  a  general  transaction 
in  the  nature  of  a  running  loan  account.  And  in 
order  to  determine  how  this  account  stands  between 
the  parties,  it  is  necessary  to  look  beyond  the  notes 
sued  on  and  to  ascertain  what  actually  was  the  prior 
indebtedness,  if  any,  to  which  subsequent  notes  were 
applied,  i.e.,  the  consideration  for  these  notes  may 
and  must  be  inquired  into. 

That  there  was  to  be  a  running  loan  accoimt  be- 
tween the  parties  under  a  general  loan  agreement  is 
made  clear  by  their  original  understanding.  Defend- 
ant who  was  in  the  retail  sewing  machine  business, 
selling  machines  on  conditional  sales  contracts,  made 
an  arrangement  with  plaintiff  for  advances  to  finance 
his  business,  whereby  he  was  to  assign  these  con- 
tracts to  plaintiff  in  amounts  two  and  one-half  times 
the  advances  as  security  therefor  (Tr.  117).  In  addi- 
tion to  this  security,  defendant  hypothecated  his  life 
insurance  in  the  sum  of  $10,000  (Tr.  118).  After  the 
parties  agreed  upon  the  security,  it  was  understood 
between  them  that  defendant  would  advance  funds  as 
defendant  needed  them  to  finance  his  business  (Tr. 
59)  as  long  as  defendant  supplied  the  agreed  security 
(Tr.  118-119)  and  this  the  plaintiff  did  over  a  period 
of  approximately  four  years. 

Plaintiff's  witness,  who  made  this  arrangement  be- 
tween the  parties  (Tr.  59)  testified  that  defendant 
was  to  borrow  money  as  needed  to  finance  his  busi- 
ness (Tr.  59).  This  witness  says,  ''There  were  to  be 
fifteen  installments  on  every  loan  *  *  *''   (Tr.  60) 
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and  he  admits,  though  haltingly,  that  he  testified  in 
a  former  proceeding  that  plaintiff  agreed  to  make 
advances  to  defendant  over  a  period  of  time  in  the 
total  sum  of  $67,000.00  (Tr.  75-76).  This  witness  re- 
minded defendant  in  a  letter  dated  December  26,  1935 
(Tr.  234,  5)  that  defendant  was  to  borrow  from  plain- 
tiff only  sufficient  funds  to  finance  Hilo  sales.  That 
it  was  defendant's  agreement  to  advance  funds  as 
needed  for  this  purpose  is  further  evidenced  by  plain- 
tiff's furnishing  defendant  with  pads  of  50  or  100 
notes  to  cover  future  loans  to  be  made  under  the 
agreement  (Tr.  120).  Performance  by  the  parties 
further  evidences  the  agreement. 

The  first  loan  under  the  agreement  between  the 
parties  was  to  be  about  $12,000.00  or  $15,000.00  in  12 
monthly  borrowings  (Plaintiff's  witness,  Tr.  72).  It 
was,  in  fact,  $13,885.00  in  13  borrowings  as  were  all 
subsequent  loans,  except  a  few  for  $6,942.52.  It  was 
the  practice  of  plaintiff  in  making  loans  to  defendant 
under  the  above-mentioned  lending  agreement  in  the 
case  of  a  loan  of  $13,885.00  spread  over  a  period  of 
13  months  and  advanced  in  diminishing  monthly  in- 
stallments beginning  with  $2,000.00  and  ending  the 
13th  month  with  $136.16  to  take  from  defendant  a 
series  of  15  notes  in  the  sum  of  $2,330.00  each,  pay- 
able in  monthly  installments  of  $155.32  each,  the  first 
installment  being  due  one  month  after  date,  each  of 
said  notes  exce^jt  the  first  being  dated  one  month 
after  the  note  preceding  it.  Under  this  arrangement, 
defendant  received  $2,000.00  the  first  month ;  $2,000.00 
less  $155.32  or  $1,844.68  the  second  month,  the  de- 


ducted  $155.32  being  applied  to  the  first  installment 
in  the  same  amoimt  due  on  the  first  note,  defendant 
received  $2,000.00  less  two  times  $155.32,  i.e.,  $310.64 
or  $1,689.36  the  third  month,  the  two  sums  of  $155.32 
deducted,  being  applied  to  the  second  monthly  install- 
ment of  $155.32,  due  on  the  first  note  and  the  first 
monthly  installment  of  $155.32  due  on  the  second  note, 
and  so  on  through  the  15th  note  when,  by  calculation 
(see  following  Table  A),  there  remained  unpaid 
$18,638.40  of  defendant's  note  indebtedness,  defend- 
ant having  received  the  aggregate  of  the  agreed  loan 
of  $13,885.00  on  the  date  of  the  13th  note  (See  follow- 
ing Table  B). 

Table  A 

Note  Note   Note  Note  Note   Note  Note  Note  Note  Note   Note  Note  Note   Note  Note 
1 2  3  4  5  6  7  8  9         10         11         12         13         14         15 


d.  Ii 
i.    ' 

1st.   1 
2 

0 
1 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

i.    ' 

3 

2 

1 

i.  ' 

4 

3 

2 

1 

a.  ' 

5 

4 

3 

2 

1 

d.  ' 

6 

5 

4 

3 

2 

1 

d.  ' 

7 

6 

5 

4 

3 

2 

1 

d.  ' 

8 

7 

6 

5 

4 

3 

2 

1 

d.  ' 

'     9 

8 

7 

6 

5 

4 

3 

2 

1 

a.  ' 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

d.  ' 

11 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

d.  ' 

12 

11 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

a.  ' 

13 

12 

11 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

0 

a.  ' 

14 

13 

12 

11 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1    0 

e  1         2         3         4         5         6         7         8         9       10       11       12       13       14       15 

One  hundred  twenty  installments  due  on  the  15  notes  after  execution  of  the  15th  note. 
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Table  B 

First  month  $  2,000.00 

Second  1,844.68 

Third  1,689.36 

Fourth  1,534.04 

Fifth  1,378.72 

Sixth  1,223.40 

Seventh  1,068.08 

Eighth  912.76 

Ninth  757.44 

Tenth  602.12 

Eleventh  446.80 

Twelfth  291.48 

Thirteenth  136.16 


$13,885.04 
The  difference  between  the  remaining  note  indebt- 
edness of  $18,638.40  after  the  15th  note  and  the  cash 
received  in  the  sum  of  $13,885.00  is  $4,753.40,  which 
represents  the  price  or  interest  charged  for  the  use  of 
said  sum  of  $13,885.00. 

This  practice  is  illustrated  by  Exhibit  1-A  (Tr.  191) 
relating  to  the  first  note  involved.  It  is  noted  that 
$77.66  of  the  proceeds  was  applied  to  defendant's  pre- 
existing indebtedness  to  plaintiff.  This  amount  is 
1/15  of  $1,165.00.  Notes  in  this  amoimt  due  in  15 
monthly  installments  were  sometimes  (Tr.  230-236) 
made  by  defendant  instead  of  notes  for  $2,330.00. 
Installments  on  such  a  note  were  due  when  the  first 
note  involved  was  executed  as  reflected  by  Exhibit 
1-A.  Another  installment  of  $77.66  was  paid  by  the 
second  note  (Tr.  194)  on  which  the  amount  credited  to 
defendant's  pre-existing  debt  to  plaintiff  was  $232.98 
comprising  $77.66  plus  $155.32,  the  first  installment 
due  on  the  first  note. 
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Defendant  had  the  use  of  $2,000.00  for  the  first 
month.  He  also  had  the  use  of  this  siun  the  second 
month  plus  the  use  of  $1,844.68,  the  amount  he  re- 
ceived for  the  second  note  or  the  use  of  $3,844.68  the 
second  month,  and  so  on  according  to  the  following 
table  C  (see  Table,  Tr.  44  for  loan  of  %  the  amount)  : 


Table  C 


First  month 

Second 

Third 

Fourth 

Fifth 

Sixth 

Seventh 

Eighth 

Ninth 

Tenth 

Eleventh 

Twelfth 

Thirteenth 

Total 


$ 


2,000.00 

3,844.68 

5,534.04 

7,068.08 

8,446.80 

9,670.20 

10,738.28 

11,651.04 

12,408.48 

13,010.60 

13,457.40 

13,748.88 

13,885.04 


for  one  month 


$125,463.52 


Total  interest  at  one  per  cent  per  month  on  the 
total  of  the  above  sums  is  $1,254.64  (See  Testimony, 
Plaintiff's  Witness  Tr.  93-96).  The  interest  charged 
of  $4,753.40,  as  shown  above  exceeds  the  maximum 
legal  interest  of  $1,254.64  by  $3,498.76.  Maximum 
legal  interest  will  be  conceded  to  be  one  per  cent  per 
month. 

In  anticipation  of  plaintiff's  exception  to  the  above 
Table  C,  on  the  groimd  that  the  figures  do  not  include 
interest  in  advance,  i.  e.,  because  the  first  figure  of 
$2,000.00,  the  actual  amount  advanced  to  defendant 


so 


the  first  month,  does  not  have  added  to  it  maximum 
interest  approved  by  the  Supreme  Court  (Tr.  305) 
and  as  computed  herein  post  page  36,  another  table 
is  given  below  with  such  interest  added  to  the  13  prin- 
cipals showing  total  interest  of  one  percent  on  the 
total  to  be  $1,475.93.  This  table  will  not  enter  into 
later  calculations,  since  it  is  believed  to  show  exces- 
sive interest.  In  any  event,  it  is  the  most  that  could 
be  charged  for  the  actual  loan  of  $13,885.04  and  is 
less  than  the  interest  actually  charged  of  $4,753.40. 


First  month 

$    2,354.00 

Second 

4,524.68 

Third 

6,512.04 

Fourth 

8,316.08 

Fifth 

9,937.80 

Sixth 

11,376.20 

Seventh 

12,632.28 

Eighth 

13,706.04 

Ninth 

14,596.48 

Tenth 

15,304.60 

Eleventh 

15,828.40 

Twelfth 

16,171.88 

Thirteenth 

16,332.04 

Total 

$147,593.52 

Plaintiff  through  its  treasurer  admitted  that  it  was 
charging  illegal  interest,  as  testified  by  defendant 
(Tr.  133).  The  treasurer  did  not  deny  the  admission. 

Prior  to  the  first  note  sued  on,  dated  August  31, 
1937  (Tr.  20),  defendant  had  executed  36  notes  for 
$2,330.00  each  (Tr.  191-238),  representing  two  series 
of  15  notes  each  or  two  loans  of  $13,885.00  each,  and 
in  addition,  six  additional  notes  for  $2,330.00  each, 
presumably  on  a  third  loan  as  well  as  two  notes  for 
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$1,165.00  each  (Tr.  230-236).  On  the  two  loans  repre- 
sented by  30  of  the  36  notes,  defendant  paid  the  sum 
of  $6,997.52,  in  excess  of  the  maximum  legal  interest 
less  rebates  of  $2,083.66  (Tr.  191-225)  or  $4,913.86. 

On  the  additional  six  notes  for  $2,330.00,  he  received 
$9,670.20  (See  Table  B,  supra),  on  which  the  maxi- 
mum legal  interest,  as  computed  in  the  foregoing 
Table  C  was  $365.64,  i.  e.,  interest  at  one  per  cent  per 
month  on  $36,563.80. 

Upon  execution  of  the  sixth  note,  there  remained 
impaid  10  installments  of  $155.32  each  on  the  first 
note,  11  on  the  second  note,  12  on  the  third  note,  13 
on  the  fourth  note,  14  on  the  fifth  note  and  15  on  the 
sixth  note,  or  75  installments  (See  Table  A,  supra)  of 
$155.32  each,  making  a  total  of  $11,649.00.  The  differ- 
ence between  the  cash  in  the  siun  of  $9,670.16  received 
by  defendant  on  the  six  notes  and  the  balance  remain- 
ing unpaid  thereon  of  $11,649.00  is  $1,978.84  which 
represents  interest  charged.  This  sum  exceeds  the 
maximum  legal  interest  of  $365.64  by  $1,613.22,  which 
added  to  the  above  excess  of  $4,913.86  makes  $6,527.08. 
There  were  no  rebates  on  these  six  notes. 

Or,  considering  each  of  the  series  of  15  notes,  inde- 
pendently, and  considering  the  actual  loan  on  each  to 
be  $2,000.00,  payable  with  interest  at  one  per  cent 
per  month  in  15  months,  the  first  installment  of  prin- 
cipal would  be  1/15  of  $2,000.00  or  $133.32,  and  the 
first  installment  of  interest  $20.00;  the  second  install- 
ment of  principal  would  be  $133.32  and  the  second  in- 
stallment of  interest  of  one  per  cent  of  the  principal 
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in  the  sum  of  $1,866.68,  as  reduced  by  payment  of  the 
first  installment  would  be  $18.67.  And  so  on,  according 
to  the  Table  (Tr.  283),  until  the  total  principal  of 
$2,000.00  was  paid  and  a  total  interest  of  $160.01. 
This  method  of  computing  interest  is  in  accordance 
with  Helhush  v.  Mitchell,  34  Haw.  639,  referred  to  in 
the  Argument,  post,  at  page  18.  The  interest  charge 
of  $330.00  exceeds  this  amount  by  $169.99.  On  36  notes, 
the  total  excess  would  be  $6,119.64,  less  the  above-men- 
tioned rebates  of  $2,083.66  or  $4,035.98. 


QUESTIONS  INVOLVED 

I.  Has  plaintiff  charged  usurious  interest  on  loans 
to  defendant  prior  to  August  31,  1937,  when  the  first 
note  on  which  plaintiff  sues  was  executed  ? 

II.  If  plaintiff  charged  usurious  interest,  did  the 
same  apply  ipso  facto  under  applicable  statutes  to 
discharge  defendant's  indebtedness  to  plaintiff  prior 
to  the  first  note  sued  on,  so  that  all  notes  sued  on, 
save  one  (Tr.  31),  were  without  consideration, 
there  being  no  pre-existing  notes  to  which  to  apply 
the  proceeds?  (See  application  of  notes'  proceeds, 
Tr.  22-43.) 

III.  If  plaintiff  charged  usurious  interest,  was  the 
interest  rate  in  excess  of  two  per  cent  per  month  on 
loans  prior  to  May  17,  1937,  and  in  excess  of  one  per 
cent  per  month  on  loans  thereafter,  and  thus  forbid- 
den by  respective  penal  statute  in  force  before  and 
after  said  date  ? 
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IV.  If  plaintiff  charged  interest  in  violation  of 
applicable  penal  statutes,  was  the  charge  void  under 
Section  7,  Revised  Laws  of  Hawaii,  1945,  so  as  to 
allow  defendant  on  that  ground  to  recover  interest 
and  principal  paid  under  the  charge  ? 

V.  If  plaintiff  charged  usurious  interest  in  vio- 
lation of  applicable  penal  statutes  and  the  contract 
to  collect  same  was  void  under  Section  7,  Revised  Laws 
of  Hawaii,  1945,  did  the  usurious  interest  so  paid  by 
defendant  apply  ipso  facto  to  discharge  defendant's 
indebtedness  to  plaintiff  so  that  there  was  no  pre- 
existing indebtedness  of  defendant  to  which  the  pro- 
ceeds of  the  notes  sued  on,  save  one  (Tr.  31),  could 
apply  with  the  result  that  the  notes  were  without  con- 
sideration ? 

VI.  If  plaintiff  charged  usurious  interest  in  excess 
of  interest  allowed  by  Act  75,  Session  Laws  of  Hawaii, 
1939,  or  in  excess  of  that  allowed  by  prior  applicable 
statutes,  was  the  account  between  the  parties  such  as 
to  allow  a  credit  to  the  extent  of  the  usury  on  the  bal- 
ance due  on  the  notes  on  which  plaintiff  sues,  and 
should  such  credit  be  allowed  ? 

VII.  Did  plaintiff  charge  interest  on  the  loans 
represented  by  the  notes  sued  on  in  excess  of  one  per 
cent  per  month,  the  maximum  allowed  by  penal  stat- 
ute. Act  222  (Chapter  232),  Session  Laws  of  Hawaii, 
1937,  and  in  excess  of  interest  allowed  by  Act  75, 
Session  Laws  of  Hawaii,  1939? 
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HOW  QUESTIONS  ARISE. 

Defendant  claims  that  he  paid  plaintiff  legal  in- 
terest prior  to  the  notes  sued  on.  He  further  claims 
that  this  illegal  interest  i^aid  by  him  exceeded  maxi- 
mum interest  allowed  by  Act  75  (Chapter  223-A), 
Session  Laws  of  Hawaii,  1939,  and  that  therefore,  he 
is  not  deprived  of  the  defense  of  usury  by  Section 
6782X  of  said  Act.  Hence  it  is  necessary,  at  the  out- 
set, to  determine  the  existence  of  usury  and  the  extent 
thereof. 

Upon  the  finding  that  defendant  paid  interest  in 
excess  of  that  allowed  by  Act  75,  supra,  the  effect  of 
such  payment  on  plaintiff's  claim  must  be  determined. 
This  determination  may  be  approached  in  two  ways : 
(1)  By  limiting  defendant's  liability  to  pay  prin- 
cipal without  interest  of  loans  made  before  first  note 
sued  on  and  regarding  the  principal  as  paid,  so  that 
in  the  case  of  all  the  notes  sued  on  (Tr.  22-43),  except 
one  (Tr.  31),  their  proceeds  were  applied  to  pre-exist- 
ing notes  which  had  been  paid  by  the  application 
thereto  of  said  excess  interest;  (2)  By  setting  off  the 
excess  interest  against  plaintiff's  claim. 

Defendant  further  claims  that  plaintiff's  contract 
for  usurious  interest  on  all  notes,  including  those  sued 
on,  was  in  violation  of  a  penal  statute  and  therefore 
void  under  Section  7,  Revised  Laws  of  Hawaii,  1945, 
and  that  for  this  reason,  he  may  recover  both  the 
principal  and  the  interest,  and  that  the  notes  sued  on 
are  void.  It  is  necessary,  therefore,  to  determine 
whether  interest  charged  by  plaintiff  was  such  as  was 
prohibited  by  penal  statute. 
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SPECIFICATION  OF  ERRORS. 
No.l. 

The  Supreme  Court  of  the  Territory  of  Hawaii, 
hereinafter  referred  to  as  the  "Court",  erred  in  mak- 
ing and  entering  its  judgments  on  the  30th  day  of 
April,  1947,  and  on  the  1st  day  of  May,  1947,  in  the 
above  entitled  Court  and  cause. 

No.  2. 

The  Court  erred  in  holding  that  appellant's  con- 
tinuous borrowing  from  appellee  and  his  continuous 
paying  to  appellee  of  sums  borowed  with  interest 
from  April,  1934  to  April,  1938  did  not  constitute  an 
open  or  running  account  between  the  parties  or  an 
analogous  transaction  governed  by  the  law  applicable 
to  open  or  running  accounts. 

No.  3. 

The  Court  erred  in  holding  that  the  46  notes  exe- 
cuted by  the  appellant  between  April,  1934  and  April, 
1938  and  payable  to  appellee,  including  the  eight  notes 
sued  on,  did  not  evidence  and  constitute  an  open  or 
running  account  between  the  parties  or  an  analogous 
transaction  between  the  parties  governed  by  the  law 
applicable  to  open  or  running  accounts. 

No.  4. 

The  Court  erred  in  holding  that  the  transaction  be- 
tween the  i^arties  as  evidenced  by  the  46  notes  exe- 
cuted by  appellant  between  April,  1934  and  April, 
1938,  and  payable  to  appellee  and  as  further  evidenced 
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by  the  method  of  paying  the  first  38  of  said  notes  was 
not  violative  of  the  statutes  pertaining  to  usury. 

No.  5. 

The  Court  erred  in  calculating  the  interest  paid  by 
appellant  on  siuns  borrowed  from  appellee  prior  to  the 
execution  of  the  notes  sued  on  and  in  failing  to  find 
that  appellant  had  paid  interest  in  excess  of  that  al- 
lowed by  law  and  in  failing  to  apply  said  excess  to  the 
notes  sued  on. 

No.  6. 

The  Court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws  of 
Hawaii,  1937,  so  as  to  authorize  appellee  to  charge  in- 
terest in  excess  of  15%  of  the  amount  advanced  to 
appellant  for  15  months. 

No.  7. 

The  Court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws  of 
Hawaii,  1937,  so  as  to  authorize  appellee  to  charge 
as  interest  15%  of  the  total  of  the  amount  actually  ad- 
vanced to  appellant  for  15  months  plus  an  amount  in 
excess  of  15%  thereof  and  to  impose  on  appellant  an 
obligation  to  pay  the  amount  actually  advanced  plus 
15%  of  said  total  siun  and  to  deduct  in  advance  the 
amount  over  and  above  the  amount  actually  advanced, 
that  is  to  say,  the  Court  erred  in  holding  that  appellee 
was  authorized  to  charge  interest  of  15%  of  the  total 
of  $2,000.00  plus  15%  of  $2,000.00,  i.  e.,  $300.00  plus 
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$30.00— a  total  of  $330.00,  the  allowable  interest  as 
computed  by  the  Court  being  $349.50. 

No.  8. 

The  Court  erred  in  construing  Act  154,  Session 
Laws  of  Hawaii,  1933,  and  Act  231,  Session  Laws  of 
Hawaii,  1937,  so  as  to  authorize  money  lenders  oper- 
ating thereunder  to  add  to  the  amount  actually  ad- 
vanced to  the  borrower  for  15  months  an  additional 
sum  not  in  excess  of  the  total  of  15%  thereof  plus 
15%  of  the  amount  advanced.  That  is  to  say,  the 
Court  erred  in  construing  said  acts  so  as  to  authorize 
said  money  lenders  to  impose  an  obligation  on  bor- 
rowers in  the  case  of  a  $2,000.00  advance  for  15 
months  to  pay  $2,000.00  plus  $352.94,  15%  of  $2,352.94, 
being  $352.94,  and  to  deduct  $352.94  in  advance. 

No.  9. 

The  Court  erred  in  holding  that  no  one  of  the  46 
notes  involved  and  no  combination  thereof  is  usurious 
or  violative  of  the  statutes  pei-taining  to  usury. 

No.  10. 

The  Court  erred  in  holding  that  the  case  of  Helhush 
V.  Mitchell,  34  Haw.  639,  was  not  applicable  to  the 
instant  case. 

No.  11. 

The  Court  erred  in  pretermitting  the  material  con- 
stitutional question  raised  by  the  appellant  herein 
that  the  interest  charged  on  the  transactions  involved 
was  in  excess  of  one  per  cent  per  month,  computed 
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upon  the  money  actually  received  by  the  borrower  for 
the  whole  period  of  the  loan  or  for  the  period  of  time 
he  actually  had  the  use  of  the  money,  that  the  taking 
of  such  excessive  interest  was  a  criminal  offense,  both 
under  the  general  usury  law  and  under  the  statute 
regulating  money  lender,  that  Section  7  of  the  Revised 
Laws  of  Hawaii,  1945,  provides  that  transactions  in 
contravention  of  a  prohibitory  law  are  void  and  the 
transaction  being  within  that  class  is  void ;  that  it  was 
beyond  the  constitutional  power  of  the  Legislature  to 
create  an  agreement  between  these  parties  so  declared 
void  by  subsequent  enactment  of  law  purporting  to 
validate  transaction. 

No.  12. 

The  Court  erred  in  rendering  judgment  for  the  ap- 
pellee on  its  amended  complaint  and  on  appellant's  set 
off  and  counterclaim. 


ARGUMENT. 

APPLICATION  OF  CASE  OF  HELBUSH  v.  MITCHELL 
TO  LOAN  ACCOUNT  INVOLVED. 

In  the  case  of  Hellmsh  v.  Mitchell,  34  Haw.  639,  a 
note  like  the  ones  involved  herein  and  the  law  ap- 
plicable thereto  were  considered.  In  this  case,  the 
action  was  to  recover  the  balance  due  on  an  install- 
ment promissory  note  in  the  amount  of  $2,350.00  pay- 
able in  40  semimonthly  installments  of  $58.75  each 
without  provision  for  interest  until  after  maturity. 
The  consideration  for  the  note  was  a  loan  of  $1,880.00. 
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The  balance  of  the  principal  of  note  represented  in- 
terest in  the  siun  of  $470.00. 

At  the  time  of  the  execution  of  this  note,  Section 
7064,  Revised  Laws  of  Hawaii,  1935,  was  in  force. 
This  section,  quoted  in  the  foot-note  to  the  opinion  in 
the  Helhush  case  at  page  641,  reads  as  follows : 

Every  person,  co-partnership  or  corporation 
under  the  provisions  of  this  Act  shall  have  power : 
(a)  To  loan  money  on  personal  security,  or  other- 
wise, and  to  deduct  interest  therefor  in  advance 
at  the  rate  of  one  percent  per  month,  or  less  and, 
in  addition,  may  receive  and  require  uniform 
weekly  or  monthly  installments. 

Also  in  force  at  the  time  of  the  execution  of  this 
note  was  Section  7053,  Revised  Laws  of  Hawaii,  1935, 
which  reads  as  follows : 

If  a  greater  rate  of  interest  than  one  per- 
centum  per  month  shall  be  contracted  for,  the  con- 
tract shall  not,  by  reason  thereof,  be  void.  But 
if  in  any  action  on  such  contract  proof  be  made 
that  a  greater  rate  of  interest  than  one  per  cen- 
tum per  month  has  been  directly  or  indirectly 
contracted  for,  the  plaintiff  shall  only  recover  the 
principal  and  the  defendant  shall  recover  costs. 
If  interest  shall  have  been  paid,  judgment  shall 
be  for  the  principal  less  the  amoimt  of  interest 
paid;  provided,  however,  that  this  section  shall 
not  be  held  to  apply  to  contracts  for  money  lent 
upon  bottomry  bonds  or  upon  other  maritime 
risks  nor  to  loans  made  under  the  provisions  of 
Chapter  170. 
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The  Court  held  that  Section  7064,  supra,  did  not 
apply  because  it  neither  prescribed  nor  limited  the  rate 
of  interest  except  where  interest  is  deducted  in  ad- 
vance and  because  interest  was  not  deducted  in  ad- 
vance but  was  computed  and  added  to  the  amount  of 
the  loan,  and  further,  that  Section  7053,  supra,  was 
applicable. 

The  Court  further  held  that  interest  could  be  com- 
puted only  upon  the  loan  in  the  amount  of  $1,880.00, 
that  is,  only  upon  the  actual  amoimt  due  for  the  actual 
period  during  which  interest  should  rim,  and  that  Sec- 
tion 7064,  supra,  even  if  applicable,  did  not  allow 
interest  on  installments. 

The  Court  applying  Section  7053,  supra,  computed 
interest  as  follows:  The  note,  in  the  amount  of 
$2,350.00  was  dated  May  18,  1935.  The  first  of  the  40 
installments  was  due  May  30.  The  actual  loan  was 
$1,880.00.  On  May  30,  1/40  of  the  principal  was  due, 
i.e.,  $47.00  plus  interest  at  one  per  cent  per  month  on 
$1,880.00  for  twelve  days,  i.e.,  $72,774.00.  On  June  15, 
1935,  the  due  date  of  the  second  installment,  the  sum 
of  $47.00  was  again  due,  plus  interest  of  one  per  cent 
per  month  on  the  principal  of  $1,880.00  less  the  paid 
first  installment  of  $47.00,  i.e.,  $9.46,  and  so  on  until 
the  total  principal  of  $1,880.00  is  paid,  plus  the  total 
interest  of  $189.39.  The  Court  accordingly  held  that 
the  interest  charged  of  $470.00  exceeded  the  maximum 
lawful  interest  by  $280.61;  that  imder  Section  7053, 
supra,  the  note  in  so  far  as  it  related  to  interest  was 
void,  and  that  all  interest  paid  thereon  was  to  be  ap- 
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plied  to  reduce  the  principal  of  $1,880.00.  It  follows 
that,  if  the  note  in  the  sum  of  $2,350.00  had  been  paid 
in  full,  the  payee  would  have  held  the  siun  of  $470.00 
for  the  use  and  benefit  of  the  maker,  since  this  sum 
would  have  been  paid  on  a  void  contract. 

Section  7064,  Revised  Laws  of  Hawaii,  1935,  which 
is  Act  154,  Session  Laws  of  Hawaii,  1933,  was  in 
force  when  the  first  38  of  the  notes  herein  involved 
were  executed.  The  section  was  not  materially 
amended  by  Act  231,  Session  Laws  of  Hawaii,  1937. 
(See  opinion  of  Supreme  Court  (Tr.  303),  Section 
7053,  Revised  Laws  of  Hawaii,  1935,  was  in  force 
when  all  the  notes  were  executed. 

It  has  been  demonstrated  that  defendant  received 
$13,885.04  for  his  original  15  notes  and  owed  the 
sum  $18,638.40  thereon  after  the  15th  note.  Interest 
therefore  was  $4,753.36,  and  in  excess  of  one  per  cent 
per  month  as  shown  above,  page  9.  If  the  loan  on  a 
series  of  15  notes  is  regarded  as  being  $13,885.00,  as 
defendant  contends,  it  will  be  conceded  that  all  such 
loans,  as  were  made,  were  paid.  Under  Section  7053, 
Revised  Laws  of  Hawaii,  1935,  as  applied  in  the  Hel- 
hush  case,  plaintiff  was  only  entitled  to  recover 
principal. 

The  proceeds  aggregating  $14,000.00  of  seven  of  the 
eight  notes  sued  on  were  applied  by  plaintiff  to  de- 
fendant's pre-existing  indebtedness  to  defendant. 
Action  thereon  is,  in  substance,  an  action  on  such  pre- 
existing indebtedness.  But  this  indebtedness,  consist- 
ing of  the  principal  of  the  loan  or  loans,  was  paid, 
and,  since  plaintiif  was  only  entitled  to  recover  prin- 
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cipal,  he  cannot  recover  on  the  seven  notes.  Plaintiff 
can  only  recover  the  balance  claimed  of  $621.48  on  the 
8th  note  (Tr.  31). 

An  alleged  indebtedness  or  liability  which  does 
not  in  fact  exist  or  which  is  not  a  Ibinding  and 
legally  enforceable  obligation  of  the  obligor  can- 
not ordinarily  constitute  a  consideration  for  a  bill 
or  not.  10  C  J.  S,  Bills  and  Notes,  Section  150. 


DEFENDANT  CLAIMS  REFUND  OF  EXCESS  INTEREST 
BECAUSE  CONTRACT  THEREFOR  VOID. 

Defendant's  claim  to  such  excess  interest  as  he  paid 
or  to  a  credit  therefor  is  not  a  claim  to  Irecover  usury 
or  in  the  nature  of  such  a  claim.  Plaintiff  contracted 
for  and  collected  $330.00  interest  on  a  loan  of  $2,000.00 
for  15  months,  which  was  reduced  monthly  by  pay- 
ments thereon  of  $133.32  and  on  which  interest  at  one 
per  cent  per  month  for  15  months  amounts  to  $160.01, 
as  calculated  above  according  to  the  case  of  Helbush 
V.  Mitchell,  supra.  Plaintiff's  charge  and  receipt  of 
$330.00  are  in  excess  of  two  per  cent  per  month,  which 
would  be  $320.02  and  are  a  violation  of  the  applicable 
criminal  usury  statute,  Act  72,  Sessions  Laws  of 
Hawaii,  1933,  fixing  the  maximum  interest  rate  of 
two  per  cent  per  month  and  Chapter  232,  Session 
Laws  of  Hawaii,  1937  (post)  fixing  the  maximum 
rate  at  one  per  cent  per  month.  Chapter  232,  supra, 
fixing  the  maximum  interest  rate  at  one  per  cent  per 
month  became  effective  May  17,  1937,  and  affects  all 
notes  beginning  with  the  note  of  May  28,  1937. 
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It  was  shown  above  that  plaintiff  charged  interest 
of  $4,753.40  on  an  instalhnent  loan  of  $13,885.04  less 
rebates  in  the  sum  of  $2,083.66  (Tr.  191-225)  or 
$2,669.74,  which  is  in  excess  of  twice  interest  at  one 
per  cent  per  month  computed  above,  page  9,  as 
$1,254.64  and  is  therefore  in  excess  of  two  per  cent 
per  month  and  violative  of  said  Act  72,  supra. 

At  the  time  of  these  interest  charges,  plaintiff  was 
qualified  as  a  money  lender  under  Act  154,  Session 
Laws  of  Hawaii,  1933,  which  prohibited  and  penalized 
the  charging  of  interest  by  licensees  in  excess  of  one 
per  cent  per  month. 

Plaintiff's  contract  being  for  interest  in  excess  of 
two  per  cent  per  month  and  prohibited  was  void  under 
Section  7,  Revised  Laws  of  Hawaii,  1945.  (iSee  66 
C.  J.,  Usury,  Section  180,  184,  232).  Defendant  is  en- 
titled to  recover  the  total  amount  in  the  sum  of  $26,- 
890.12  paid  on  all  the  notes  (Tr.  232)  or  is  entitled 
to  credit  therefor  as  for  money  had  and  received. 
Chapter  223- A,  Session  Laws  of  Hawaii,  1939,  Section 
6782X,  purporting  to  deprive  victims  of  usury  of  the 
defense  of  usury  is  inapplicable. 


LOAN  ACCOUNT  INVOLVED  WAS  RUNNING  MUTUAL  ACCOUNT 
GOVERNED  AS  TO  LIMITATION  OF  ACTION  BY  SECTION 
10422,  REVISED  LAWS  OF  HAWAII,  1945, 

All  pertinent  evidence  demonstrates,  as  shown  in 
the  statement  of  case,  that  the  parties  originally  en- 
tered into  a  lending  agreement  which  they  performed. 
There  is  no  evidence  tending  to  disprove  such  agree- 


24 


ment.  That  the  parties  contemplated  continuous  loans 
is  clear.  The  form  and  amount  of  security  therefor 
was  agreed  upon  (Tr.  117).  The  amount  of  the  loans 
was  to  be  determined  by  defendant's  requirements  for 
his  Hilo  Branch  (Tr.  59),  and  was  sufficiently  definite 
imder  the  circumstances.  Plaintiff's  witness  says  (Tr. 
59),  "The  arrangement  was  that  Mr.  Carey  (defend- 
ant) should  borrow  a  subsequent  sum  a  month  with 
interest  deducted  which  would  give  him  the  cash  that 
he  needed  to  finance  his  business  in  Hilo."  Plaintiff's 
witness,  who  made  the  arrangement  between  the 
parties,  iand  on  their  behalf,  was  auditor  for  both 
parties  (Tr.  59)  and  for  the  defendant  from  1932  to 
1939  (Tr.  56).  He  was  familiar  with  defendant's 
business  and  its  financial  requirements.  He  says  he 
was  familiar  with  the  details  of  the  agreement  (Tr. 
62).  He  prepared  a  financial  statement  of  defendant's 
business  (Tr.  73).  He  states  that  loans  for  the  Dis- 
count Corporation,  which  defendant  had  formerly 
patronized  were  only  small  accoimts  (Tr.  73).  He 
further  states  that  defendant  presented  a  budget  pro- 
viding for  so  much  per  month  (Tr.  76).  The  parties, 
therefore,  had  ascertained  with  sufficient  certainty 
the  amoimts  defendant  would  require  when  they  en- 
tered the  agreement.  In  any  case,  by  construction 
and  performance  of  the  agreement,  the  parties  ren- 
dered it  certain,  since  the  loans  were  continuous  and 
uniform  with  minor  exceptions  and  interest  was  the 
same  on  all  loans.  (See  17  C.  J.  S.  Contracts,  Section 
36-C,  page  367). 

The  transactions  between  the  parties  have  all  the 
ear  marks  of  an  open  running  mutual  account.   They 
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were  continuous,  consisting  of  reciprocal  dealings  be- 
tween the  parties.  Inspection  of  tables,  Exhibit  1-A 
to  38-A  (Tr.  191-238)  and  Al-Hl  (Tr.  22-43)  shows 
that  after  executing  the  first  note  on  April  10,  1934 
(Tr.  189),  defendant  was  never  out  of  debt  to  plain- 
tiff; that  he  never  received  the  principal  of  the  notes 
except  four  (Tr.  31,  221,  230,  236)  ;  that  the  proceeds 
of  all  notes  with  the  exceptions  noted  were  applied 
to  preceding  notes;  that  in  the  cases  of  the  excepted 
notes  on  which  defendant  received  the  principal,  there 
were  installments  on  preceding  notes  to  become  due 
after  date  of  said  notes.  The  notes  were  therefore 
component  and  connected  parts  of  one  continuing 
transaction. 

The  importance  of  an  original  lending  agreement 
between  the  parties  is  that  it  would  more  clearly 
characterize  the  continuous  loans  as  an  open  running 
mutual  account,  but  it  is  not  essential  to  such  an  ac- 
count (Trust  Company  v.  Doe,  146  P.  692,  26  Cal. 
App.  246). 

It  follows  therefore  under  the  applicable  Statute 
of  Limitation,  Section  10422,  Revised  Laws  of  Hawaii, 
1945,  that  the  limitation  began  to  run  on  defendant's 
set  off  and  counter-claim  for  money  had  and  received 
under  a  void  contract  on  the  date  of  defendant's  last 
payment  on  December  31,  1938  (Tr.  43).  The  set  off 
was  filed  in  June,  1944.  The  statutory  period  is  six 
years  (Section  10421,  Revised  Laws  of  Hawaii,  1945). 

The  Supreme  Court  commented  (Tr.  300-301)  that 
this  arrangement  between  the  parties  was  without 
legal  eft'ect,  but  its  comment  is  without  basis  in  the 


record  and  is  obiter.  The  Court  found  that  interest 
charges  on  notes  prior  to  the  ones  sued  on  were  un- 
lawful. Hence,  it  was  unnecessary  to  determine 
whether  the  nature  of  the  account  between  the  parties 
was  such  as  to  permit  the  setting  off  of  prior  excess 
interest  against  plaintiff's  claim. 

So  far  as  the  application  of  interest  to  the  prin- 
cipal as  a  defense  for  the  purpose  of  defeating  re- 
covery is  concerned,  the  Statute  of  Limitation  does 
not  apply  (66  C.  J.,  Usury,  Section  282). 


ACTUAL  TRANSACTION  BETWEEN  PARTIES. 

Plaintiff's  witness  testified,  as  pointed  out  above, 
that  the  ifirst  loan  in  April,  1934,  was  to  be  about 
$12,000.00  or  $15,000.00  in  12  monthly  borrowings 
(Tr.  72).  He  must  have  calculated  the  total  of  the 
amounts  actually  received  by  defendant  as  shown  by 
Table  B,  supra,  page  9,  i.e.,  $2,000.00,  the  first  month ; 
$1,844.68  the  second  month,  and  so  on  aggregating 
around  $14,000.00  Otherwise,  the  amount  and  num- 
ber of  borrowings  could  not  have  been  arrived  at.  The 
loan  was  in  fact  $13,885.04  in  13  borrowings  as  were 
all  the  other  loans  except  two  (Tr.  230-236). 

Plaintiff's  witness  testified  (Tr.  83-4)  that  in  the 
case  of  a  series  of  15  notes  for  $1,165.00  each,  defend- 
ant would  receive  $1,000.00  the  first  month;  $922.34  the 
second  month,  and  so  on  in  twice  the  sums  stated  in 
Table  B,  supra,  which  related  to  a  loan  of  twice 
$1,165.00  or  $2,330.00. 
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The  same  witness  points  out  (Tr.  93-94)  that  in  the 
case  of  a  series  of  15  notes  for  $1,165.00  each,  defend- 
ant had  the  equivalent  of  use  of  $62,731.76  for  one 
month.  (See  Table  C,  supra,  page  9). 

The  actual  transaction  between  the  parties  would 
not  have  been  different  if  defendant  had  proposed  to 
borrow  and  plaintiff  had  agreed  to  lend  the  sum  of 
$13,885.04  in  installments  as  it  was  actually  advanced 
at  maximiun  legal  interest.  It  may  be  assumed  that 
plaintiff  would  nevertheless  have  made  the  same  re- 
quirement of  15  monthly  notes  for  $2,330.00  each,  but 
the  requirement  in  such  a  case  would  be  more  clearly 
a  device  to  extort  usury. 

Suppose  the  first  note  was  not  due  in  installments 
and  that  defendant  had  not  chosen  to  pay  any  part 
of  it  and  had  chosen  to  borrow  only  the  sum  which 
he  actually  received,  that  is  $1,844.68,  and;  had  given 
his  note  for  this  sum  plus  interest.  Plaintiff  would 
have  the  first  note  for  $2,000.00  plus  interest  on  which 
he  advanced  $2,000.00  and  the  second  note  for 
$1,844.68  plus  interest  on  which  he  advanced  $1,844.68. 
And  suppose  defendant  exercised  the  same  choice  the 
third  month,  paid  nothing  on  the  first  or  second  notes, 
borrowed  only  what  he  actually  received,  that  is 
$1,689.36,  according  to  Table  B,  supra,  page  8,  and 
gave  his  note  for  this  sum  plus  interest,  and  so  on 
through  the  13th  month. 

Maximum  legal  interest  as  inferentially  approved 
by  the  Supreme  Court  would  be  $354.00  (see  post, 
page  36)  on  Ithe  first  loan  of  $2,000.00,  15  per  cent 
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of  $2,354.00  being  $354.00,  and  $325.53  on  the  second 
loan  of  $1,844.68,  and  so  on  according  to  the  following 
Table  ''D": 


$  2,000.00 

$  354.00 

1,844.68 

325.53 

1,689.36 

298.14 

1,534.04 

270.73 

1,378.72 

243.30 

1,223.40 

215.89 

1,068.08 

188.48 

912.76 

161.07 

757.44 

133.66 

602.12 

106.25 

446.80 

91.78 

291.48 

51.43 

136.16 

24.02 

$13,885.04  $2,464.28 

Maximum  interest  on  the  amount  actually  received 
is  $2,464.28,  which  is  also  the  maximum  interest 
allowed  by  Chapter  232,  Session  Laws  of  Hawaii, 
1939.  And  since  the  interest  charged  by  plaintiff  ex- 
ceeds this  maximum  said  Act  by  its  terms  (Section 
6782X)  does  not  deprive  defendant  of  his  defense 
of  usury.  The  amount  of  interest  actually  charged 
for  a  total  loan  of  $13,885.04  was  $4,753.40,  supra,  less 
rebates  of  $2,083.66  or  $2,669.74,  page  10,  which  ex- 
ceeds maximum  interest  of  $2,464.28  by  $205.46.  Plain- 
tiff, through  its  treasurer,  admitted  to  defendant  that 
plaintiff  was  charging  illegal  interest  (Tr.  133).  The 
treasurer  did  not  deny  the  admission. 
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The  device  of  the  15  monthly  notes  was  only  cal- 
culated to  increase  the  interest  on  the  loan.  Plaintiff's 
witness  says  (Tr.  180)  that  there  was  no  agreement 
for  defendant  to  borrow  every  month  and  that,  if  he 
chose  to  borrow,  he  could  apply  the  proceeds  as  he 
pleased,  meaning  that  defendant  chose  to  receive 
$1,844.68  on  the  second  note  and  to  let  plaintiff  apply 
the  remaining  $155.32  of  the  principal  to  the  first 
note.  But  the  plaintiff  laiew  or  soon  came  to  know 
that  defendant  would  borrow  every  month,  if  not  by 
compulsion  of  an  agreement  by  the  greater  com- 
pulsion of  necessity.  Defendant  needed  money 
monthly  to  operate  his  Hilo  business  (Tr.  118).  It 
was  plaintiff  who  was  under  an  agreement  to  lend 
monthly  upon  defendant's  furnishing  the  agreed  col- 
lateral (Tr.  118).  When  defendant  executed  the  10th 
note  of  a  series  of  15  notes,  9  installments  aggregat- 
ing $1,395.00  were  due  on  preceding  notes,  prior  in- 
stallments thereon  having  been  paid  by  credits. 
Defendant's  testimony  (Tr.  139)  is  undisputed  that 
he  was  imable  to  pay  sums  around  $2,000.00  a  month 
to  defendant;  that  if  he  had  had  collateral  contracts, 
he  would  never  have  stopped  borrowing  because  he  did 
not  have  finances  to  make  payments  instead  of  re- 
newing his  notes. 

After  repeated  transactions  of  the  same  kind  over 
a  period  of  four  years,  the  parties  knew  that  defend- 
ant would  receive  diminishing  balances  on  his  monthly 
loans  because  of  increasing  credits  to  prior  notes  and 
they  knew  the  amounts  of  these  balances.  They  knew 
also  that  defendant  could  not  pay  pre-existing  notes 
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in  cash  and  therefore  that  he  had  to  make  new  notes. 
The  aggregate  principal  of  the  46  notes  involved  is 
$90,000.00,  of  which  by  computation  $68,618.98  was 
applied  to  pre-existing  notes.  See  Appendix  I,  for  a 
picture  of  jjlaintiff's  web  in  which  defendant  became 
enmeshed. 

Defendant  was  caught  in  this  web  when  he  executed 
the  first  series  of  15  notes  and  became  obligated 
thereby  to  pay  $18,638.40  for  an  advance  of  $13,885.04 
(see  supra,  page  7).  It  was  the  application  of  the 
proceeds  of  the  first  series  of  notes  to  installments 
due  thereon  and  the  consequent  reduction  of  the 
amounts  received  thereon  by  defendant  which  was  the 
catalyst  of  the  excessive  interest.  Defendant  owed 
plaintiff  a  note  indebtedness  of  $18,638.40  after  the 
15th  note  for  cash  received  of  $13,885.04,  defendant's 
indebtedness  embracing  usurious  interest  (supra, 
page  9).  Subsequent  notes  to  pay,  defer  or  renew 
this  indebtedness  were  infected  with  usury  to  the 
same  extent  (66  C.  J.,  Usury,  Section  203).  Upon 
payment  of  this  indebtedness,  the  new  loan  or  loans 
paid,  as  was  the  first,  were  likewise  infected  with  the 
same  element  of  usury. 

The  Supreme  Court  failed  to  see  through  the  maze 
of  notes,  installments,  and  credits  to  the  real  trans- 
action between  the  parties.  In  this  connection,  the 
text  of  27  R.  C.  L.,  Usury,  at  page  211,  is  apposite. 
It  reads  as  follows : 

''Devices  to  Conceal  Usury — The  cupidity  of 
lenders,  and  the  willingness  of  borrowers  to  con- 
cede whatever  may  be  demanded  or  to  promise 
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whatever  may  be  exacted  in  order  to  obtain  tem- 
porary relief  from  financial  embarrassment,  as 
would  naturally  be  expected,  have  resulted  in  a 
great  variety  of  devices  to  evade  the  usury  laws; 
and  to  frustrate  such  evasions  the  courts  have 
been  compelled  to  look  beyond  the  form  of  a 
transaction  to  its  substance,  and  they  have  laid  it 
down  as  an  inflexible  rule  that  the  mere  form  is 
immaterial,  but  that  it  is  the  substance  which 
must  be  considered." 

Whatever  the  method  of  computing  interest  and 
whatever  the  rate,  the  basic  figure  is  the  amount  the 
borrower  had  the  use  of.  There  is  no  gainsaying  that 
in  the  case  of  a  transaction  between  the  parties  in- 
volving 15  notes  for  $2,330.00  each,  the  total  amoimt 
received  by  defendant  was  $13,885.04,  and  that  it  is 
only  on  this  amount  that  interest  may  be  computed. 


OPINION  OF  SUPREME  COURT. 

In  Helhush  v.  Mitchell,  supra,  the  Supreme  Court 
in  considering  the  applicability  of  Section  7064,  Re- 
vised Laws  of  Hawaii,  1935,  quoted  above  page  18 
to  the  note  therein  involved  held  that  the  lender  had 
not  deducted  interest  in  advance,  but  had  computed 
and  added  it  to  the  principal.  The  Court  held  there- 
fore that  the  provision  in  said  Act  for  interest  of  one 
per  cent  per  month  where  interest  is  deducted  in  ad- 
vance was  not  applicable  and  applied.  Section  7053, 
Revised  Laws  of  Hawaii,  1935,  quoted  above  at  page 
19.   The  note  was  for  $2,350.00  due  in  40  installments 
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of  $58.75  each,  principal  being  $1,880.00  and  interest 
$470.00. 

In  the  instant  ease,  the  notes  are  for  $2,330.00 
each,  due  in  installments  of  $155.32  each,  principal 
being  $2,000.00  and  interest  $330.00.  Interest  was  not 
deducted  in  advance  if  it  was  not  deducted  in  advance 
in  the  Helhush  case ;  it  was  computed  in  advance  and 
added  to  the  principal,  if  this  was  done  in  the  Helhush 
case.  For  in  both  cases,  interest  was  computed  and 
added  in  advance  or  deducted  in  advance  in  exactly 
the  same  way.  It  would  seem  therefore,  that  the  pro- 
vision for  interest  in  Section  7064  would  not  apply  in 
the  instant  case  and  that  Section  7053  would  apply  as 
in  the  Helbush  case. 

Th  Court  in  the  instant  case  says  correctly  that  the 
Court  in  the  Helbush  case  applied  Section  7053,  supra, 
and  found  the  charge  of  interest  to  be  usurious  be- 
cause the  Court  found  that  the  lender  did  not  deduct 
interest  in  advance,  but  required  the  indebtedness 
with  interest  to  be  paid  in  installments  exactly  as  in 
the  instant  case.  The  Court  in  the  instant  case  then 
distinguished  the  Helhush  case  because  in  that  case, 
interest  was  not  deducted  in  advance,  and  because  in 
the  instant  case,  interest  was  deducted  in  advance. 
The  Court's  ratiocination  is  difficult,  if  not  impos- 
sible, to  follow.  Presumably,  the  Court  would  have 
followed  the  Helhush  case,  if  it  had  found  that  in- 
terest on  the  notes  involved  was  not  deducted  in  ad- 
vance. 

The  Court  calls  attention  (Tr.  304)  to  the  stipula- 
tion of  the  parties  that  interest  was  '^deducted  in 
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advance."  But  the  employment  in  the  stipulation  of 
the  uncertain  expression,  "deducted  in  advance"  does 
not  determine  or  change  the  facts.  What  was  done  is 
clear.  If  the  stipulation  does  not  correctly  describe 
what  was  done,  the  facts  are  to  be  considered  not  what 
was  stipulated  for  the  facts.  The  actual  transaction 
with  respect  to  interest  is  easier  to  understand  than 
to  describe  in  a  word.  See  Chapter  223-A,  Session 
Laws  of  Hawaii,  1939,  Section  6782 A (9)  which  reads, 
"Where  interest  *  *  *  (is)  paid  in  advance,  deducted 
in  advance,  collected  in  advance,  received  in  advance, 
or  charged  in  advance  *  *  *".  These  several  descrip- 
tions do  not  mean  that  there  may  be  as  many  different 
interest  transactions,  but  simply  that  the  legislature 
was  making  sure  that  at  least  one  of  the  descriptions 
would  fit  the  actual  and  invariable  transaction. 

In  any  event,  the  Supreme  Court  does  not  overrule 
the  Helhush  case  and  distinguishes  it  only  from  the 
instant  case.  The  Helbush  case  continues,  therefore, 
to  be  determinative  of  defendant's  claim  that  all  notes 
prior  to  the  ones  sued  on  were  infected  with  usury 
as  heretofore  pointed  out,  and  that  under  the  Hel- 
hush case  and  its  construction  of  Section  7053,  Revised 
Laws  of  Hawaii,  1935,  the  usurious  interest  was  ap- 
plied to  cancel  the  balance  due  on  the  notes  sued  on. 

Under  the  Helhush  case,  interest  on  a  loan  of 
$2,000.00  payable  in  15  equal  installments  would  be 
calculated,  as  indicated  in  the  table  (Tr.  283),  that  is, 
the  principal  of  $2,000.00  would  be  payable  in  15  in- 
stallments of  $133.32  each,  and  the  interest  of  one  per 
cent  per  month  would  be  payable  on  diminishing  bal- 
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ances  of  principal  for  the  time  the  borrower  had 
the  use  of  such  balances.  The  Court  did  not  apply 
Section  7064,  Revised  Laws  of  Hawaii,  1935,  supra, 
page  19,  applying  instead  Section  7053,  Revised 
Laws  of  Hawaii,  1935,  sujjra,  page  19  under  the  gen- 
eral rule  that  interest  is  to  be  computed  on  the  actual 
amount  due  (Helhush  v.  Mitchell,  34  Haw.  639-45). 

The  Court  in  the  instant  case  applied  Section  7064, 
supra.  The  effect  of  this  statute  by  the  most  liberal 
construction  is  to  dispense  with  the  general  rule  in- 
voked in  the  Helhush  case  by  which  interest  is  com- 
puted on  the  amount  due  and  to  allow  money  lenders 
interest  in  advance  on  loans  payable  in  installments. 
In  this  way,  the  lender  receives  interest  as  if  the 
borrower  had  the  use  of  the  whole  principal  for  the 
period  of  the  installments,  although  the  borrower  re- 
duces the  principal  each  month.  ''Interest  therefor" 
in  the  statute  must  mean  interest  on  the  loan.  The 
loan  in  this  case  is  $2,000.00.  Interest  thereon  at  one 
per  cent  per  month  for  15  months  is  fifteen  per  cent  of 
$2,000.00  or  $300.00  for  the  use  of  the  principal  for 
the  period  of  15  months.  The  statute  could  hardly  be 
stretched  further  than  to  allow  this  interest  despite 
monthly  reductions  in  principal.  But  the  Court  in 
the  instant  case  says  (Tr.  302)  with  reference  to  the 
statute  "*  *  *  This  plain  and  unambiguous  grant  of 
power  speaks  for  itself  *  *  *"  and  says  in  effect  (Tr. 
304-305)  that  interest  is  not  to  be  figured  on  the  loan 
of  $2,000.00,  but  on  the  total  of  $2,000.00  plus  an  im- 
known  figure  which  can  be  arrived  at  only  through 
algebraic  process  and  that  if  fifteen  per  cent  of  this 
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total  does  not  exceed  the  figure  arrived  at,  the  figure 
is  interest  allowed  by  the  statute. 

In  the  instant  case,  the  sum  of  $330.00,  which  plain- 
tiff added  to  the  $2,000.00  loan,  was  picked  out  of  thin 
air.  It  does  not  purport  to  be  interest,  although  it 
serves  an  illegitimate  factor  in  the  computation  of 
interest,  i.e.,  fifteen  per  cent  of  $2,330.00  is  $349.00, 
which  the  Court  finds  to  be  maximum  legal  interest 
(Tr.  305)  where  the  factor  in  the  computation  is  said 
figure  of  $330.00.  A  different  factor  would,  of  course, 
make  a  different  amount  of  intei'est. 

The  Court's  approval  of  interest  of  $349.00  on  a 
$2,000.00  loan  due  in  15  installments  (Tr.  305)  because 
fifteen  per  cent  of  the  total  of  $2,000.00  plus  the  sum 
of  $330.00,  which  was  arbitrarily  adopted  and  added, 
is  $349.00,  is  no  less  arbitrary  than  the  addition  of 
the  sum  of  $330.00.  Certainly  Section  7064,  Revised 
Laws  of  Hawaii,  1933,  on  which  the  Court  relies,  does 
not  contemplate  the  calculation  of  interest  by  missing 
numbers. 

Suppose  a  borrower  attempted  to  figure  maximum 
interest  which  he  would  have  to  pay  for  a  loan  of 
$2,000.00  due  in  15  equal  monthly  installments  undei' 
Section  7064,  supra,  as  construed  and  applied  by  the 
Supreme  Court.  In  the  first  place,  he  would  have  to 
be  versed  in  algebra,  for  he  would  have  to  begin  with 
the  unknown  quantity  which  he  was  trying  to  ascer- 
tain. For  instance,  let  X  equal  the  interest  he  would 
have  to  pay.  Now  the  Supreme  Court  has  said  that 
interest  is  legal  under  the  statute  if  fifteen  per  cent 
of  the  total  of  the  interest  plus  the  principal  is  equal 
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to  the  interest.  Accordingly,  fifteen  per  cent  (2,000 
+  X)  equals  X,  i.e.,  300  +  15%  of  X  =  X.  The  bor- 
rower here  would  have  to  know  something  about  trans- 
posing. 85%  of  X  =  300.  Maybe,  he  could  figure  this 
out.  1%  of  X  =  3.53.  100%  of  X  =  $353.00  Q.E.D. 
Section  7064,  Revised  Laws  of  Hawaii,  1933,  does  not 
contemplate  such  calculation  of  interest. 

If  interest  is  to  be  computed  in  advance  on  the 
actual  loan  and  added  thereto  to  form  the  principal, 
and  interest  is  computed  on  this  principal,  it  would 
be  fifteen  per  cent  of  $2,000.00  plus  $300.00,  $2,300.00 
or  $345.00.  Interest  charged  in  advance  on  unearned 
interest  will  not  be  allowed  in  the  absence  of  the 
clearest  statutory  authorization.  But  without  such 
authorization,  the  Supreme  Court  would  allow  interest 
in  excess  of  $345.00,  i.e.,  $349.00,  which  shows  the 
Court's  confusion. 

The  provision  in  Section  7064,  Revised  I^aws  of 
Hawaii,  1935,  relating  to  interest  was  not  changed  by 
Chapter  223-A,  Session  Laws  of  Hawaii,  1937  (Opin- 
ion Tr.  303). 

This  Court  will  not  adopt  the  Supreme  Court's  con- 
struing of  a  local  statute  to  be  black,  if  the  statute  is 
white,  although  it  might  feel  constrained  to  adopt  a 
brown  construction  of  such  a  statute. 

The  Supreme  Court  construed  said  Section  7064  to 
provide  the  same  interest  as  is  expressly  provided 
by  Act  223-A,  Session  Laws  of  Hawaii  (1939),  en- 
acted six  years  later.  Act  223-A,  Section  6782A(9) 
6782A(A)  and  6782L(a)  provides  for  interest  on  the 
face  of  the  note.    What  relation,  if  any,  the  face  of 
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the  note  bears  to  the  amount  actually  received  by  the 
borrower  is  not  defined.  For  all  that  appears,  the  face 
of  the  note  may  be  thrice  the  amount  borrowed.  Under 
such  a  statute,  it  would  be  proper  to  allow  fifteen  per 
cent  interest  on  the  face  of  the  notes  involved  herein, 
i.e.,  $2,300.00  as  the  Su])reme  Court  did,  but  without 
the  authorization  of  said  (Act  '223- A,  or  of  any  other 
Act). 

The  trial  Court  said  (Tr.  285)  that  under  Act  75 
(Chapter  223- A)  Session  Laws  of  Hawaii,  1939,  it 
would  have  been  lawful  for  jjlaintiff  to  charge  interest 
in  the  sum  of  $349.50.  The  Supreme  Court  expressly 
approved  this  charge,  but  without  the  authorization 
of  said  Act  75,  which  became  law  after  the  notes  sued 
on  were  executed. 

The  Supreme  Court  holds  (Tr.  303)  that  Section 
7064,  Revised  Laws  of  Hawaii,  1935  (Act  54,  Session 
Laws  of  Hawaii,  1933)  was  not  changed  by  Act  75 
(Chapter  223-A)  Session  Laws  of  Hawaii,  1939. 
Nothing  comparable  to  Section  9  (a)  (b)  of  the  latter 
Act  appears  in  the  former.  This  section  expressly 
allows,  inter  alia,  interest  on  the  amount  actually 
received  by  the  borrower  to  be  added  to  such  amount 
to  make  the  principal  and  allows,  in  addition,  interest 
on  this  principal. 

The  section  cannot  be  construed  to  allow  the  lender 
to  charge  interest  on  the  loan,  add  it  to  the  loan  and 
charge  interest  on  the  total,  as  is  expressly  allowed 
by  Chapter  223-A,  Session  Laws  of  Hawaii,  1939, 
Section  6782A(9)(B)  enacted  after  the  last  note  in- 
volved was  executed.   The  section  cannot  be  construed 
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to  allow  the  lender  ar])iti'arily  to  add  an  amount  to 
the  loan,  as  plaintiff  herein  added  $330.00,  and  to 
charge  interest  on  the  total.  The  section  can  only  be 
construed  to  allow  interest  on  installment  loans  de- 
spite diminishing  balances. 


NOTES  SUED  ON  ARE  VOID. 

It  has  been  demonstrated  that  the  maximum  interest 
allowable  under  the  Supreme  Court's  construction  of 
Act  75,  Session  Laws  of  Hawaii,  1939,  on  the  original 
loan  to  defendant  of  $13,885.04  advanced  in  install- 
ments was  $2,464.28,  ante  page  28,  and  that  plaintiff 
charged  interest  on  said  loan  in  the  sum  of  $4,753.40, 
ante  page  10,  less  rebates  of  $2,083.66  (Tr.  191-225) 
or  $2,669.74,  which  exceeded  maximum  interest  by 
$205.46.  Notes  representing  the  loan  and  given  in 
payment  thereof  included  the  same  excessive  interest. 
The  proceeds  of  seven  of  the  notes,  on  which  plaintiff 
sues,  were  applied  to  pre-existing  notes  which  were 
infected  with  the  same  usury  as  the  loan  or  notes 
which  they  paid.  Therefore,  the  notes  sued  on  are 
infected  with  usury  to  the  same  extent  (66  C.J.,  Usury, 
Section  203).  The  making  of  the  loan  and  the  taking 
of  the  notes  therefor  by  the  plaintiff  prior  to  the  notes 
sued  on  was  an  illegal  and  prohibited  Act  imder  Acts 
72  and  154,  Session  Laws  of  Hawaii,  1933,  because 
of  the  usury.  The  notes  are  not  enforceable  for  this 
reason  and  for  the  further  reason  that  under  Section 
7,  Revised  Laws  of  Hawaii,  1945,  the  notes  are  void. 
They  cannot,  therefore,  constitute  consideration  for 
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seven  of  the  notes  sued  on  (10  C.J.S.,  Bills  and  Notes, 
Section  150).  These  latter  notes  are,  for  this  reason, 
not  collectible  and  for  the  further  reason  that  they, 
like  the  former  ones,  are  infected  with  usury  in  viola- 
tion of  the  aforesaid  Acts  and  are  not  enforceable 
and  void  imder  said  Section  7,  Revised  Laws  of 
Hawaii,  1945.  Plaintiff  would  accordingly  be  entitled 
to  recover  only  the  balance  of  $621.48  due  on  note 
made  Exhibit  to  the  declaration  (Tr.  31). 


PARTIAL  FAILURE  OF  CONSIDERATION  AND  INDEFINITENESS 
OF  CONSIDERATION  RENDER  SEVEN  OF  NOTES  SUED  ON 
UNENFORCEABLE. 

If  the  Court  holds  that  plaintiff  was  entitled  to 
charge  $300.00  interest,  i.e.,  interest  at  one  per  cent 
per  month  for  15  months  on  a  loan  of  $2,000.00,  and 
that  plaintiff's  charge  of  $330.00  was  $30.00  in  excess 
of  allowable  interest,  it  would  follow  that  plaintiff 
could  not  recover  the  total  of  these  $30.00  excesses 
on  each  note  accumulating  prior  to  the  notes  sued  on. 
It  appears  from  the  record  that  the  proceeds  in  the 
sum  of  $14,000.00  of  seven  of  the  notes  sued  on  were 
credited  to  defendant's  pre-existing  indebtedness,  that 
is,  the  consideration  of  these  notes  was  payment  of 
defendant's  said  indebtedness.  But  this  indebtedness 
was  less  than  plaintiff  took  it  to  be,  if  it  embraced 
excessive  and  micollectible  interest.  The  presumption 
of  consideration  for  said  note  is  thus  rebutted,  and 
the  burden  is  shifted  to  plaintiff  to  show  what  the 
consideration  was  11  C.J.S.,  Bills  and  Notes,  Section 
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155,  page  80.  It  is  impossible  to  demonstrate  from 
the  record  what  defendant's  actual  indebtedness  was 
prior  to  the  first  note  sued  on,  payment  of  which 
constituted  consideration  for  seven  of  the  notes  sued 
on.  Plaintiff,  therefore,  cannot  recover  on  said  notes 
and  may  recover  only  on  the  eighth  on  which  he  claims 
$621.48  (Tr.  31). 


CONCLUSION. 
1. 

Plaintiff  charged  interest  in  excess  of  that  allowed 
by  Act  75,  Session  Laws  of  Hawaii,  1939.  Accord- 
ingly, Section  6782X  of  this  Act  preserves  defendant's 
defense  of  usury  provided  by  Section  7053,  Revised 
Laws  of  Hawaii,  1935,  under  which  plaintiff  was 
entitled  to  recover  only  principal  of  loans  without 
interest.  Principals  were  paid  prior  to  the  notes  sued 
on.  Defendant  therefore  owed  no  pre-existing  indebt- 
edness, payment  of  which  constituted  consideration 
for  seven  of  the  notes  sued  'on. 

2. 

Defendant's  notes  prior  to  notes  sued  on  were  void 
by  the  combined  effect  of  penal  statutes  prohibiting 
the  usury  which  tainted  them  and  Section  7,  Revised 
Laws  of  Hawaii,  1945.  For  the  same  reason  the  notes 
sued  on  are  void  or,  in  any  case,  not  collectible  since 
their  consideration  was  payment  of  the  preceding  void 
notes. 
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3. 

Because  defendant  paid  principal  and  interest  on 
void  contracts,  he  is  entitled  to  recover  the  whole 
amount  paid. 

4. 

The  Supreme  Court's  allowance  of  interest  of 
$330.00  on  a  loan  of  $2,000.00  for  15  months  was 
palpable  error,  at  least,  to  the  extent  of  $30.00,  since 
maximiun  interest  would  be  $300.00.  Defendant's  ac- 
tual indebtedness,  if  any,  prior  to  execution  of  the 
notes  sued  on  was  less  than  that  to  which  plaintiif 
applied  the  proceeds  of  seven  of  the  notes  sued  on. 
The  consideration  for  said  notes,  therefore,  fails  in 
part  and  in  part  it  is  indefinite.  Since  upon  this  show- 
ing the  burden  is  on  plaintiff  to  show  the  amount  of 
defendant's  indebtedness  to  him  to  which  it  applied 
the  proceeds  of  said  notes,  plaintiff  cannot  recover  on 
said  notes. 

5. 

The  Supreme  Court  was  clearly  in  error  in  its  com- 
putation and  allowance  of  interest,  particularly  in 
construing  Act  154,  Session  Laws  of  Hawaii,  1933, 
as  allowing  the  same  extent  of  interest  as  Act  75, 
Session  Laws  of  Hawaii,  1939.  It  is,  therefore,  neces- 
sary to  reverse  the  case  for  a  determination,  among 
other  things,  of  the  effect  of  the  usury  collected  by 
plaintiff  on  defendant's  obligation  to  plaintiff.  De- 
fendant's obligation  is  less  than  claimed  by  plaintiif 
and  to  the  extent  that  it  is  less,  the  amount  of  recovery 
on  seven  notes  would  be  reduced,  since  the  proceeds 
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of  these  notes  were  applied  to  defendant's  said  obli- 
gation. 

It  is  felt  that  the  Court  will  wish  more  light  on  this 
case  than  is  afforded  by  the  foregoing  brief.  Accord- 
ingly, a  brief  on  behalf  of  defendant  prepared  by 
eminent  counsel  for  the  Supreme  Court  is  added  as 
Appendix  II. 

It  is  respectfully  submitted  that  plaintiff  cannot 
recover  (that  defendant  should  recover  on  his  counter- 
claim) all  principal  and  interest  paid  by  him  to  de- 
fendant. 

Dated,  Honolulu,  T.  H., 
March  20, 1948. 

•  Brahan  Houston, 

Attorney  for  Appellant, 


(Appendices  I  and  II  Follow.) 
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Appendix  II 

No.  2579 

In  the  Supreme  Court  of  the 
Territory  of  Hawaii 


Hilo  Finance  &  Thrift  Co.,  Ltd., 

Plaintiff- Appellee, 
vs. 

George  B.  Carey, 

Defendant-Appellant, 

Bank  of  Hawaii  and  Bishop 
National  Bank  of  Hawaii, 

Garnishees. 


APPELLANT'S  OPENING  BRIEF. 


This  is  an  action  at  law  in  assumpsit.  The  action 
was  commenced  in  the  Circuit  Court  of  the  Third 
Judicial  Circuit  on  June  3,  1939.  Jurisdiction  is 
based  upon  Section  81  of  the  Organic  Act,  Territory 
of  Hawaii;  Section  3643,  Revised  Laws  of  Hawaii, 
1935,  Par.  5,  confers  upon  the  Circuit  Court  Juris- 
diction to  hear  and  determine  all  civil  cases  at  law. 
Section  3593,  Revised  Laws  of  Hawaii,  1935,  confers 
jurisdiction  on  the  Supreme  Court  to  hear  and  deter- 
mine all  matters  brought  before  it  on  '^exceptions 
duly  perfected  from  any  other  Court".  Section  3530, 
Revised  Laws  of  Hawaii,  1935,  grants  the  right  to 
proceed  to  the  Supreme  Court  on  Bills  of  Exceptions. 


On  January  12,  1944,  following  a  trial,  the  Honor- 
able Ray  J.  O'Brien,  Judge  of  the  Third  Circuit, 
made  and  filed  his  Decision  in  writing  (Record  pp. 
51-64).  An  Exception  to  the  Decision  was  filed  Janu- 
ary 20,  1944  by  the  Defendant  (Record  pp.  65-73). 
Judgment  was  entered  April  19,  1944  (Record  pp. 
74-76.)  Exception  to  Judgment  was  entered  by 
the  Defendant  on  April  20,  1944  (Record  pp.  77-78). 
On  April  19,  1944,  Judge  O'Brien  signed  an  order 
allowing  the  Defendant  up  to  and  including  June  1, 
1944,  to  present  his  Bill  of  Exceptions.  Pursuant  to 
said  order  a  Bill  of  Exceptions  was  presented  to 
Judge  O'Brien  on  May  15,  1944,  which  Bill  of  Ex- 
ceptions was  duly  allowed  by  Judge  O'Brien  and  filed 
on  June  30,  1944.  Thereafter,  the  said  Defendant  de- 
posited with  the  Clerk  of  the  Supreme  Court  $25.00 
for  cost  to  accrue  in  the  Supreme  Court. 

The  jurisdictional  steps  set  forth  in  Section  3530 
and  3632,  Revised  Laws  of  Hawaii,  1935,  have  thus 
been  taken  and  this  Court  has  jurisdiction  to  review 
the  Decision  and  Judgment  of  the  lower  Court. 


B.     STATEMENT  OF  FACTS. 

Plaintiff  is  a  corporation  organized  under  the  laws 
of  the  Territory  of  Hawaii,  licensed  as  a  money- 
lender under  the  Act  154,  Session  Laws  of  Hawaii, 
1937  Industrial  Loan  Company  Act  (Stipulation  p.  19, 
Transcript).  The  Defendant  is  a  dealer  in  sewing 
machines,  selling  machines  all  over  the  Territory  of 


Hawaii  on  partial  payments  and  having  an  agency  of 
his  business  in  Hilo.  One,  Hugh  C.  fTennent,  a  Cer- 
tified Public  Accountant  and  Auditor,  was  the  auditor 
of  both  the  Plaintiff  and  the  Defendant  in  November 
of  1933  (Transcript  p.  20).  Tennent  acted  as  inter- 
mediary between  Plaintiff  and  Defendant  to  nego- 
tiate a  financing  contract  by  which  a  continuous  series 
of  loans  was  to  be  made  by  the  financing  corporation 
month  by  month  to  the  Defendant  (Transcript  p.  23). 
The  arrangement  was  that  the  Defendant  was  to  put 
up  as  a  security  for  his  loan  the  assigned  contracts  of 
sale  for  sewing  machines,  originating  in  the  Island 
of  Hawaii,  and  that,  as  these  contracts  were  put  up 
as  security  month  by  month,  the  monthly  loan  would 
be  acknowledged  by  a  promissory  note  payable  in  15 
equal  monthly  payments,  issued  under  the  terms  of 
the  general  contract  (Transcript  p.  23).  The  notes 
were  either  for  $1,000.00  or  $2,000.00  advanced  to  the 
Defendant.  To  this  amount  were  added  the  so-called 
*' interest  deducted  in  advance."  The  note  evidencing 
a  $1,000.00  advance  was  made  for  a  face  value  of 
$1,165.00  and  the  note  evidencing  a  $2,000.00  advance 
was  made  for  a  face  value  of  $2,330.00  (Transcript 
p.  24).  There  was  a  conditional  agreement  that  there 
should  be  a  rebate  of  interest  for  prompt  payment 
made  to  the  Defendant  if  all  the  terms  of  the  note 
were  met,  which  varied  as  to  amount  during  the  time 
this  agreement  was  in  effect.  (Transcript  p.  25).  It 
was  agreed  as  part  of  the  original  transaction  that  the 
financing  arrangement  between  the  parties  could  be 
terminated  by  the  Defendant  at  any  due  date  by  the 


payment  of  all  sums  then  due  (Transcript  pp.  128- 
129). 

Mr.  Tennent,  the  auditor  and  intermediary  in  this 
transaction,  was  called  as  a  witness  for  the  Plaintiff 
and  testified  in  minute  detail  as  to  the  contract  be- 
tween the  parties  and,  particularly,  to  a  long  hy- 
pothetical question  upon  the  effect  the  contract's  rate 
of  interest  upon  the  payment  of  a  hypothetical  thou- 
sand dollar  note.  The  hypothetical  question  or  situa- 
tion upon  which  Mr.  Tennent  testified  is  this : 

That  if  under  the  agreement  as  it  existed  between 
Plaintiff  and  Defendant,  to  \vit:  Defendant  received 
$2,000.00  on  a  $2,330.00  note  payable  in  15  equal  in- 
stallments on  the  first  of  the  month  and  thereafter  on 
the  1st  of  each  month  executed  a  new  similar  note 
for  which  he  received  $2,000.00  credit  on  the  install- 
ments then  due  on  preceding  notes  and  the  balance  in 
cash,  there  would  come  a  tim.e,  upon  the  execution 
of  the  14  notes  in  series,  when,  not  only  would  the 
installments  then  due  not  be  paid  by  the  execution  of 
a  new  note,  but  additional  cash  would  have  to  be  ad- 
vanced to  meet  the  amounts  due  on  the  foregoing 
notes. 

''Q.  He  has  figured  out  the  figures  here  that 
appear  that  on  the  first  month  the  Defendant 
would  get  $1,000,  second  month  he  would  get 
$922.34,  the  third  month  $844.68,  fourth  month 
$767.02,  fifth  month  $689.36,  sixth  month  $611.70, 
seventh  month  $534.04,  8th  month  $456.38,  9th 
month  $378.72,  tenth  month  $301.06,  11th  month 
$223.40,  Twelfth  month  $145.74,  13th  month 
$68.08,  nothing  the  14th  or  nothing  the  15th. 


A.  Except  the  15tli  he  gets  the  rebate  coming 
in. 

Q.  That  is  rebate  start  coming  in  on  the  first 
note? 

Mr.  Cades:  We  would  be  willing  to  stipulate 
that  that  is  mathematically  correct." 

Transcript  page  43. 

At  that  time  on  series  of  thousand  dollar  notes,  there 
would  have  been  advanced  to  the  borrower  in  actual 
cash  $6,942.52  (Transcript  pp.  47,  48).  Thereafter,  no 
cash  whatever  would  be  advanced  on  account  of  the 
series  of  notes,  but  each  month  a  new  note  would  have 
to  be  executed  to  care  for  the  installments  then  due 
and  on  the  15th  payment,  the  whole  amount  of  that 
installment  would  have  to  be  advanced  in  addition  to 
the  execution  of  a  new  note  plus  $77.66,  the  amount 
of  shortage  on  a  new  note  that  covered  the  obligation 
on  the  14th  note,  a  total  of  $242.66,  which  was  required 
to  maintain  the  balance  of  the  loan  in  status  quo. 

Mr.  Tennent  testified  and  it  was  never  disputed  that 
under  the  circumstances  related  on  the  hypothetical 
question,  that  is,  the  renewal  of  the  lump  sum  then 
due  by  the  execution  of  the  new  note  and  payment  of 
moneys  which  were  due  to  keep  the  account  in  status 
quo,  was  at  the  interest  rate  of  42%  per  annum.  Mr. 
Tennent  testified  that  the  actual  transaction  between 
Plaintiff  and  the  Defendant  resulted  in  a  situation 
that  was  exactly  like  the  hypothetical  question  in  that 
a  series  of  notes  were  given,  repaid,  as  the  installment 
became  due  by  the  issuance  of  succeeding  notes  and, 
finally  by  the  maintenance  of  a  status  quo  by  the  pay- 
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ment  of  Carey  of  the  42%  rate  of  interest  demanded 
for  the  continuance  of  the  loan  (Transcript  p.  126). 

Throughout  the  trial  testimony  was  offered  relative 
to  the  ''rebate"  offered  for  the  prompt  performance 
of  the  conditions  of  the  loan  by  Mr.  Carey.  As  to  the 
notes  upon  which  this  action  is  brought,  no  rebates 
were  allowed  whatever.  These  rebates  were  entirely 
conditional  upon  prompt  payment  of  the  installment 
then  due  on  each  note  and  were  never  paid  except  in 
strict  accordance  with  that  agreement  (Transcript  pp. 
30  and  31).  And  as  the  due  date  of  installment  on  each 
note  varied  in  accordance  with  the  execution  of  the 
date  of  the  note  itself,  the  payments  of  credits  secured 
by  new  note  would  be  in  accordance  with  the  terms  of 
some  notes  and  not  in  accordance  with  the  terms  of 
others.  A  charge  was  made  of  one  per  cent  per  month 
for  the  deficiency  for  the  period  of  delinquency.  In 
1938,  Supreme  Court  decided  the  case  of  Helhush  v. 
Mitchell,  and,  upon  reading  of  that  decision  Mr.  Carey, 
Defendant,  decided  that  he  was  being  robbed  by  usuri- 
ous interest  and  refused  to  pay  anything  more  on  ac- 
count of  this  contract  and  no  rebate  were  offered 
or  extended  on  any  of  the  note  subsequent  at  that  time. 
The  present  action  is  based  upon  the  face  of  the  notes. 

During  the  course  of  these  transactions,  Defendant 
received  from  Plaintiff  $17,973.32.  Up  to  December  30, 
1938,  when  the  last  payment  was  made  by  the  Defend- 
ant, he  had  paid  in  to  the  Plaintiff  $26,890.12  (Exhibit 
lA-40).  These  payments  were  all  prior  to  December 
30,  1938.  Under  the  laws  that  existed  at  that  time  De- 


fendant  was  entitled  to  credit  for  his  loan  in  full  pay- 
ment of  the  principal  of  the  loans  made  to  him  and 
the  del)t  was  entirely  satisfied. 

A  talnilation  of  the  exhibits  in  this  case  shows  that 
the  relations  between  the  Plaintiif  and  the  Defendant 
proceeded  as  follows: 

The  first  series  of  notes  continued  to  February  19, 
1935.  The  date  of  execution  of  note  5840;  at  which 
time  the  Defendant  received  $58.40  in  cash  and  was 
credited  on  back  payments  on  the  prior  notes  $1,941- 
.60.  Pie  had  at  this  time  run  out  of  the  series  of  notes 
by  which  he  could  obtain  any  money  whatsoever. 
Thereafter,  he  paid  to  the  Plaintiff  on  March  21, 
$1,000.00;  March  27,  $1,019.26;  April  23,  $1,397.88; 
April  30,  $543.72;  May  21,  $1,000.00;  May  27,  $863.94, 
maintaining  the  status  quo  of  his  loans  in  accordance 
with  the  schedules  set  forth  by  Mr.  Tennent  for  four 
months  by  payment  of  cash  and  at  the  same  time  pay- 
ing off  the  installments  on  four  notes  which  accrued 
during  those  months  and  leaving  him  with  11  notes 
on  which  there  were  unpaid  installments  and  placing 
him  in  a  position  where  on  June  12  he  could  again  put 
in  a  note  to  cover  all  of  his  installments  and  receive 
money.  He  then  ran  another  series  of  notes  until  the 
end  of  the  year  and  again  he  ran  out  of  credit  and 
paid  $1,864.04  on  December  31  to  maintain  his  posi- 
tion and  pay  one  installment  on  the  notes  then  due. 
In  August  of  1936,  he  again  ran  out  of  credit,  starting 
September  29,  1936  he  executed  notes  each  month  until 
June  of  1937.  On  each  of  the  months  that  he  executed 
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notes  in  1937,  he  paid  an  additional  $330.00  cash  to 
maintain  his  balance  with  the  company.  In  June  of 
1937,  his  accumulated  notes  caught  up  with  him  again 
and  he  began  executing  notes  twice  each  month  from 
then  on  and  in  addition  to  the  notes  he  executed  pay- 
ing in  sums  of  approximately  $640.00  a  month  to  July 
13,  1938  when  the  last  note  was  executed.  It  is  thus 
apparent,  that  the  simis  paid  in  to  the  Plaintiff  each 
month  during  this  whole  period  of  nearly  three  years, 
represented  merely  an  extension  of  the  total  debt  over 
each  month.  The  paper  transaction  of  executing  a 
note  upon  which  were  credited  the  balances  then  due 
had  merely  the  effect  of  extending  the  due  date  for 
30  days,  and  the  profit  to  the  lender  for  the  use  of  the 
balance  that  was  then  payable  for  the  30  days  was  the 
total  of  the  cash  paid  in  computable  in  the  manner 
designated  by  Mr.  Temient  at  42%  plus  per  annum 
or  approximately  three  and  one-half  percent  per 
month. 


C.     QUESTIONS  INVOLVED. 

1.  Where  parties  enter  into  a  financing  contract, 
whereby  money  is  to  be  advanced  over  a  period  of 
time,  each  advance  evidenced  by  a  promissory  note, 
but  the  aggregate  of  the  loan  is  treated  as  one  account 
and  is  repayable  at  any  time  by  the  borrower  and  the 
sum  of  money  is  required  l^y  the  lender  and  paid  by 
the  ])orrower  for  the  extension  of  this  lump  sima  in 
excess  of  42%  per  year,  is  the  contract  for  the  pay- 


ment  of  interest  void,  under  sections  7,  8736  and  8734 
Revised  Laws  of  Hawaii  1945  ? 

2.  Where  notes  on  their  face  call  for  the  maximum 
rate  of  legal  interest,  with  interest  deducted  in  ad- 
vance to  maturity,  and  the  notes  contain  an  accelera- 
tion clause  automatically  enforcing  the  penalty  with- 
out return  of  the  interest  deducted  in  advance,  which 
may  cause  the  entire  deducted  interest  to  be  applied 
for  the  use  of  the  borrower's  money  for  a  minor  frac- 
tion of  the  maturity  date,  is  the  contract  prima  facie 
usurious  ? 

3.  Where  notes  in  accordance  with  their  terms  are 
accelerated  instantly  upon  default  without  the  option 
of  the  holder  and,  in  1938,  the  payee  of  the  note 
refuses  all  further  payment  and  claims  the  application 
of  usurious  interest  to  the  extinguishment  of  all  bal- 
ances then  outstanding  on  the  notes  or  loan,  are  the 
notes  and  the  loan  so  extinguished  as  of  that  date 
that  the  legislature  of  1939  could  not  revive  a  debt 
between  the  loaner  and  the  borrower? 

4.  Where  a  blanket  financing  contract  is  entered 
into  between  the  parties  whereby  sums  are  to  be  ad- 
vanced luider  that  contract  and  notes  are  to  be  issued 
evidencing  such  advances,  and  the  lump  sum  which  is 
due  at  any  one  particular  time  may  be  paid  off  by  the 
borrower;  as  a  condition  of  extension  of  said  lump 
sum  for  a  period  of  thirty  days  (30),  lender  makes  a 
demand  for  and  receives  interest  payments  or  pay- 
ments for  forbearance,  at  a  rate  of  24%  per  annum  or 
more  on  the  sums  then  due  and  the  lender  is  licensed 
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under  the  Industrial  Loan  and  Investment  Law,  Chap- 
ter 170,  Revised  Laws  of  Hawaii  1945  and  the  Licens- 
ing Laws  which  preceded  that  act,  is  the  lender  under 
the  protection  of  the  saving  clause  of  the  Industrial 
Loan  and  Investment  Law  contained  in  Sections  6782- 
W  and  6782-X  of  Act  75„  Session  Laws  of  1939  as 
shoVvTi  on  page  262  of  the  Session  Law  ? 

5.  Does  the  legislature  of  Hawaii  have  the  power 
to  revive  a  contract  for  the  payment  of  money  which 
by  the  terms  of  preceding  laws  had  been  fully  satisfied 
and  extinguished  between  the  parties  by  the  applica- 
tion of  usurious  interest  under  the  terms  of  Section 
7053  Revised  Laws  of  Hawaii  1935  and  Section  8816 
Revised  Laws  of  Hawaii  1945  ^ 


D.     HOW  THE  QUESTIONS  ARE  RAISED. 

All  these  questions  Jire  concerned  mth  the  defense 
of  pajnnent  raised  by  the  Answer  and  by  tlie  e^ddence. 
They  are  also  raised  hy  the  Exceptions  to  the  Decision 
and  the  Exceptions  to  the  Judgment. 


E.     SPECIFICATION  OF  ERRORS. 

1.  It  was  error  for  the  trial  judge  to  fail  to  apply 
all  of  the  payments  in  this  transaction  to  the  satisfac- 
tion of  these  notes. 

2.  It  was  error  for  the  trial  judge  to  fail  to  con- 
sider the  transaction  as  a  whole  and  to  compute  the 
rate  of  interest  which  was  charged  on  the  ])aKis  of  the 
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individual  notes  vatlier  than  the  profits  received  from 
the  whole  transaction. 

3.  It  was  error  for  the  trial  judge  not  to  hold  that 
the  transaction  was  attainted  with  usury  from  its 
inception  and  that  the  whole  of  the  notes  had  been 
satisfied  by  the  application  of  the  payments  including 
usurious  interest  under  the  terms  of  Section  7053  of 
the  Revised  Laws  of  Hawaii  1935. 

4.  It  was  error  for  the  trial  judge  to  rule  that  the 
amendment  to  the  Industrial  Loan  Act  of  1939  revived 
a  right  of  action  which  imder  the  preceding  law  had 
been  fully  satisfied  and  cancelled  by  the  exercise  of 
Defendant's  right  to  apply  all  the  preceding  payments 
to  the  satisfaction  of  these  notes  in  1938,  when  Carey 
ceased  to  pay  anything  on  these  notes  and  refused  to 
pay  further  under  the  Decision  in  the  Helbush  case. 

5.  It  was  error  for  the  trial  judge  to  hold  that  the 
1939  amendment  to  the  Industrial  Loan  Act  applied 
to  the  facts  in  this  case,  in  that,  it  was  shown  that  by 
the  terms  of  the  contract  under  which  these  notes 
were  issued,  the  actual  profit  to  the  lender  exceeded 
one  per  cent  per  month  as  a  straight  interest  on  the 
balance  owing  at  the  time  of  the  collection  of  this 
profit. 

6.  It  was  error  for  the  trial  judge  to  hold  that  the 
contract  for  the  payment  of  the  interest,  which  was 
in  violation  of  criminal  statutes,  w^as  not  void  but 
merely  voidable,  and  that  the  right  of  the  maker  of 
these  notes  to  plead  usury  in  defense  of  a  transaction 
fully  paid  and  satisfied  in  1938  under  the  then  statute, 
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could  be  revived  hy  the  legislature  to  create  a  new 
and  valid  contract  for  the  payment  of  money. 

7.  It  was  error  for  tlie  trial  judge  to  fail  to  give 
judgment  for  the  Defendant  on  his  cross-complaint 
for  the  excess  monies  paid  hy  the  ])orrower  to  the 
lender  under  a  void  contract. 

8.  It  was  error  for  the  trial  judge  to  rule  in  the 
manner  set  forth  in  the  Bill  of  Exceptions  on  the  ques- 
tions raised  by  that  Bill. 


F.     ARGUMENT. 

1.  WHERE  PARTIES  ENTER  INTO  A  FINANCING  CONTRACT, 
WHEREBY  MONEY  IS  TO  BE  ADVANCED  OVER  A  PERIOD  OF 
TIME,  EACH  ADVANCE  EVIDENCED  BY  A  PROMISSORY  NOTE, 
BUT  THE  AGGREGATE  OF  THE  LOAN  IS  TREATED  AS  ONE  AC- 
COUNT AND  IS  REPAYi^LE  AT  ANY  TIME  BY  THE  BORROWER 
AND  THE  SUM  OF  MONEY  IS  REQUIRED  BY  THE  LENDER  AND 
PAID  BY  THE  BORROWER  FOR  THE  EXTENSION  OF  THIS 
LUMP  SUM  IN  EXCESS  OF  42%  PER  YEAR,  IS  THE  CONTRACT 
FOR  THE  PAYMENT  OF  INTEREST  VOID  UNDER  SECTIONS  7, 
8736  AND  8734,  REVISED  LAWS  OF  HAWAII  1945? 

At  all  times  covered  ]>y  the  transactions  set  forth 
in  this  action,  Plaintiff:  has  been  a  licensed  money- 
lender under  the  provisions  of  the  Laws  of  Hawaii; 
first,  as  a  licensed  money-lender;  then,  the  licensee 
under  the  Industrial  Loan  Act  and  now  under  the  law 
of  1939.  Uniformly,  all  of  the  licensing  Acts  called  for 
a  one  per  cent  per  month  limitation  on  the  interest 
which  might  be  charged  by  a  licensee,  and  provided 
criminal  penalties  for  the  licensee  who  exceed  the  rate 
provided.  In  1937,  the  general  usury  statute  making 
criminal  the  charging  of  excess  interest  (Section  7055 
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Revised  Laws  of  Hawaii  1935)  was  amended  to  reduce 
the  legal  rate  of  interest  that  could  be  charged  in  the 
Territory  to  one  per  cent,  under  criminal  penalties. 
''Since    1905,    when    the   first   criminal    usury 
statute  w^as  enacted,  the  taking  of  interest  at  a 
rate  greater  than  two  per  cent  per  month   has 
been  prohil^ited  and  is  ])unishable  hy  fine  and  im- 
prisonment. (§7055.)  By  Act  222  (D-150),  effec- 
tive May  15,  1937,  amending  Section  7055,  the 
two  per  cent  maximum  was  changed  to  one  per 
cent. ' ' 
36  Hawaii  108. 

'^Devices  to  Conceal  Usury — The  cupidity  of 
lenders,  and  the  willingness  of  borrowers  to  con- 
cede whatever  may  be  demanded  or  to  promise 
whatever  may  be  exacted  in  order  to  obtain  tem- 
porary relief  from  financial  embarrassment,  as 
would  naturally  be  expected,  have  resulted  in  a 
great  variety  of  devices  to  evade  the  usury  laws ; 
and  to  frustrate  such  evasions  the  courts  have 
been  compelled  to  look  beyond  the  form  of  a 
transaction  to  its  substance,  and  they  have  laid  it 
down  as  an  inflexi])le  rule  that  the  mere  form  is 
immaterial,  but  that  it  is  the  substance  which 
must  be  considered.  No  case  is  to  be  judged  by 
what  the  parties  appear  to  be  or  rej^resent  them- 
selves to  be  doing,  ]3ut  by  the  transaction  as  dis- 
closed by  the  whole  evidence,  and  if  from  that  it 
is  in  substance  a  receiving  or  contracting  for  the 
receiving  of  usurious  interest  for  a  loan  or  for- 
bearance of  money,  the  parties  are  subject  to  the 
statutory  consequences,  no  matter  what  device 
they  may  have  employed  to  conceal  the  true  char- 
acter of  their  dealings.  Every  species  of  contri- 
vance in  the  modification  of  any  loan  or  contract, 
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for  the  i)urpoHe  of  evading  the  statute,  l)eiiig'  case^ 
within  the  mischief,  are  also  within  the  I'emed^y. 
Usury  is  a  moral  taint  wherever  it  exists,  and  no 
subterfuge  shall  ])e  permitted  to  conceal  it  from 
the  eye  of  the  law;  this  is  the  sn]:)stance  of  all  the 
cases,  and  they  only  vary  as  they  follow  the  de- 
tours through  which  they  have  had  to  pursue  the 
money  lender.  Though  the  principle  stated  above 
may  be  extracted  from  all  the  cases,  yet  as  each 
depends  on  its  own  circumstances,  and  those  cir- 
cumstances are  almost  infinitely  varied,  it  is  not 
surprising  if  there  should  be  some  seeming  con- 
flict in  the  application  of  the  rule  by  different 
judges.  Different  minds  allow  a  different  degree 
of  weight  to  the  same  circumstances.  A  distinc- 
tion has  been  drawn  between  cases  wherein  a 
transaction  is  given  a  certain  form  to  cover  usury 
and  wherein  it  is  given  that  form  to  escape  usury. 
In  the  latter  instance,  it  is  insisted,  the  trans- 
action is  not  usurious,  as  j^arties  have  a  perfect 
right  to  deal  with  each  other  with  the  usury  laws 
before  their  eyes,  and  so  to  shape  the  transaction 
as  to  avoid  the  condemnation  of  those  laws." 
27  U.C.L.  p.  211,  par.  12. 

^^ Continuous  dealing  as  single  transaction.  A 
contract  for  continuous  dealing  consisting  of  ad- 
vancements made  on  such  security  as  is  offered 
from  time  to  time  is  one  continuous  transaction 
of  lending  or  advancing  money  secured  by  succes- 
sive pledges  of  assigned  paper  and  not  a  separate 
transaction  as  to  each  note,  even  though  the 
pledgor  has  the  right  to  take  up  or  rej^lace  any 
note  separately." 

66  C.  J.  173,  par.  61. 

^'Contracts  Shoton  to  Be  Usurious  Construed 
Strongly  Against  Lender.   Since  the  penalties  of 
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the  usury  laws  are  all  directed  against  the  lender, 
and  intended  for  the  protection  of  the  horrower, 
contracts    shown   to   be    usurious   are    construed 
strongly  against  the  lender." 
66  C.  J.  173,  par.  62. 

The  arrangement  for  financing  Mr.  Carey's  l)usi- 
ness  was  made  by  one,  Hugh  Copper  Teiment,  who,  at 
the  time,  was  the  auditor  for  Mr.  Carey's  business 
and  also  the  auditor  of  the  business  of  the  Plaintiff 
herein.  (See  page  20  of  the  Transcript.) 

'^Q.     Have  you  acted  as,  all  during  the  course 
of  this  account  as  auditor  for  both  companies? 

A.     Right  up  to  1939  I  have  acted  as  auditor 
for  both  parties. 

Q.     Will  you  state  to  the  court  what  the  ar- 
rangement was  for  the  lending  of  money  ? 

A.     The    arrangement    was    that    Mr.    Carey 
should  borrow  a  subsequent  sum  a  month  mth 
interest  deducted  which  would  give  him  the  cash 
that  he  needed  to  finance  his  business  in  Hilo." 
Transcript  page  23. 

By  this  contract,  as  sho^vn  by  the  testimony,  col- 
lateral in  the  form  of  partial  payment  sewing  machine 
contracts,  was  deposited  as  a  mass  security  for  all  the 
transactions.  As  these  sewing  machine  contracts  were 
paid  off,  substitution  was  made  by  other  contracts. 
All  of  the  collateral  being  equal  security  for  any  part 
of  the  whole  loan  or  transaction.  There  can  be  no 
question  that  this  is  a  loan  transaction,  as  distin- 
guished from  the  case  of  Commercial  Security  Com- 
])any  v.  Holcombe,  262  Federal  Reporter  657,  in  Avhich 
case  the  transactions,  varying  a  little  from  the  present, 
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were  held  to  be  loans,  and  it  was  held  that  the  entire 
transaction  was  a  single  contract,  to  be  considered  as 
a  whole  in  dealing  with  the  question  of  usury,  262 
Federal  Reporter  6(33.    The  same  ({uestion  arises  in 
Dorothy    v.    Commonwealth    Commercial    Company, 
L.  R.  A.,  1917-E  in  which  the  defense  of  usury  is  ap- 
plied to  a  series  of  transactions,  all  interconnected  by 
one  agreement  to  finance,  in  which  the  Court  says: 
''In  Cobe  v.  Guyer,  237  111.  568,  86  N.  E.  1088, 
we  said:  'So  long  as  any  part  of  the  original  debt 
remains  unpaid  the  debtor  may  insist  upon  the 
deduction  of  the  usury  (Payne  v.  Newcomb,  100 
111.  611,  39  Am.  Rep.  69 ;  Jenkins  v.  International 
Bank,  97  Ilk  568;  House  v.  Davis,  60  111.  367); 
and  only  the  balance  of  the  principal  remaining 
after  the  apx)lication  on  the  principal  of  all  pay- 
ments, whether  of  principal  or  interest,  can  be 
recovered   (Harris  v.   Dressier,   119  111.   467,  10 
N.  E.  188).    No  form  which  can  be  given  to  a 
contract,  no  device  by  which  a  new  form  is  given 
to  an  old  transaction  tainted  with  usury,  and  no 
mere  substitution  of  securities,  mil  avail  to  cut 
off  the  defense  of  usury.    Hunter  v.   Hatch,  45 
111.  178;  Mckerson  v.  Babcock,  23  111.  561.'  " 
L.  R.  A.,  1917-E,  page  1121. 

As  the  present  transaction  was  conducted  the  in- 
stallments due  were  not  by  the  execution  of  new  notes, 
which,  when  the  series  reached  a  total  of  13  notes, 
brought  nothing  to  the  maker,  and  with  the  14th  and 
15th  note  required  the  payment  of  additional  cash  to 
extend  the  loan  an  additional  30  days.  This  additional 
cash  for  the  30  days  extension  of  the  loan  was  the 
jn'ofit  of  the  lender  on  the  amount  then  due.  If  the 
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interest  charged  was  usurious,  the  amount  due  at  any 
time,  under  the  law,  was  the  base  cash  total  received 
by  the  borrower,  and  the  percentage  of  profit  on  the 
transaction  is  the  ratio  of  the  charge  for  extension  to 
the  amount  wliich  would  legally  satisfy  the  obligation. 

"Q'.  The  next  question  and  answer:  'The  Hilo 
Finance  &  Thrift  Company  agreed  to  lend  $67,000 
over  a  period  of  time  against  contracts  which  were 
contracted  for  on  the  Island  of  Hawaii.'  Now  did 
you  make  that  statement  or  not? 

A.  It  is  in  the  transcript.  I  imagine  that  is 
what  I  said. 

Q.     And  wasn't  that  the  agreement? 

A.  The  agreement  was  to  borrow  monthly  cer- 
tain sums.  The  limit  of  the  outstanding  balances 
was  determined  by  the  first  agreement.  Now,  if 
they  reached  ...  I  can't  put  my  hand  on  .  .  . 

Q.  Well,  you  stated  here  they  agreed  to  lend 
this  amount,  is  that  true  or  is  it? 

A.  They  agreed  to  lend  $1165  a  month  pro- 
viding he  put  up  sufficient  collateral  for  recovery. 

Q.  Was  there  any  agreement  by  the  Hilo  Fi- 
nance &  Thrift  Company  to  lend  $67,000  over  a 
period  of  time  against  contracts  which  were  con- 
tracted on  the  Island  of  Hawaii  ? 

A.  I  think  that  is  putting  a  wrong  connection 
on  it.  These  loans  went  on  for  month  after  month 
amounting  to  $67,000.  I  assume  ...  I  haven't  the 
figures  before  me  but  that  looks  like  the  right 
figure. 

Q.  Well,  you  certainly  wouldn't  state  under 
oath,  Mr.  Tennent,  that  they  agreed  to  loan  this 
sum  if  that  wasn't  true  ? 

Mr.  Cades:  I  oljject,  he  can  correct  it,  ask  him 
and  he  can  answer  it. 
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The  Court:  Yes,  that  is  right. 

Q.     Well,  did  you  make  this  statement? 

A.     I  assume  if  the  statement  is  there. 

Q.  Lets  read  it  then  right  there.  (Giving  the 
witness  the  transcript.) 

A.  Mr.  Carey  presented  a  budget  which  pro- 
vided for  borrowing  so  much  every  month  and 
provided  for  repayment.  Now,  the  total  amount 
of  the  borrowings  that  appeared  on  the  budget 
would  not  be  that  amoimt.  That  is,  he  would  bor- 
row monthly  that  amount  or  approximate.  That 
is  a  round  figure  and  not  that  I  had  any  figures 
in  front  of  me  to  state.  The  figure  may  be  over 
$10,000  and  so  on.  The  arrangement  was  to  bor- 
row so  much  a  month  and  to  pay  so  much  a  month 
but  when  I  stated  here  that  the  amount  under  the 
first  arrangement  was  that  he  wouldn't  be  in- 
debted to  that  company  in  any  month  over  a  cer- 
tain amount  which  Mr.  Carey  had  collateral  put 
up." 

Transcript  pages  36-37. 

*'Q.  Would  a  series  of  computations  on  a  note 
for  $1165  in  which  the  payments  run  out  in  13 
payments,  on  the  14th  note? 

A.     On  the  14th  note. 

Q.  Thereafter  the  man  got  no  more  money 
for  any  extensions  that  he  borrowed? 

A.     Yes,  he  continued  therein  on  that  basis. 

Q.  Now,  in  the  actual  transaction  with  Mr. 
Carey,  was  there  a  time  in  this  general  loan 
agreement  when  that  situation  in  fact  existed  that 
he  had  borrowed  so  much  money  on  notes  that  he 
could  no  longer  borrow  on  the  same  kind  of  notes 
without  putting  in  additional  money  or  repay- 
ing some  of  those  notes  ? 
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A.  I  tliink  you  will  find  that  once  or  twice 
that  condition  went  along. 

Q.     For  several  months  or  year  or  more? 

A.     Q^hree  or  fours  months  I  imagine. 

Q.  And  that  at  the  end  of  that  ]:)eriod  or  at 
the  time  when  this  last  note  was  due  and  Mr. 
Carey  had  to  borrow  this  money,  as  you  say  he 
did,  he  could  have  wiped  out  the  entire  borrowing 
by  paying  oft'  all  installments  that  were  then  due 
or  that  were  represented  on  the  note,  could 
he  not? 

A.  I  don't  quite  understand  the  question.  You 
mean  he  could  have  wiped  out  the  $6942. 

Q.  If  he  brought  that  into  the  office  yes,  plus 
the  interest  that  had  been  charged  on  the  note 
into  the  office,  he  could  have  wiped  out  the  entire 
account,  could  he  not? 

A.  Yes,  of  course  if  he  brought  the  money  in, 
sufficient  money  in  to  pay  it." 

Transcript  i)ages  126-127. 

Now  as  to  the  manner  that  this  agreement  was  car- 
ried out,  testimony  of  Mr.  Tennent  beginning  on  page 
38  which  reads  as  follows: 

''Q.  And  you  know,  do  you  not  that  in  the 
commencement  of  the  borrowing  from  the  Hilo 
Finance  &  Thrift  Company  that  a  note  for  $2330 
was  executed  of  which  $2000  was  turned  over  to 
Mr.  Carey,  $330  was  retained  as  pre-paid  interest. 
You  know  that,  do  you  not? 

A.     As  interest  deductible  in  advance  on  $2330. 
Q.     Call  it  what  you  will.    And  then  the  suc- 
ceeding notes  were  used,  were  they  not,  first  they 
deducted  the  interest  in  advance,   second,   they 
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paid  the  first  installment  due  on  the  first  note, 

that  is  the  second  note." 
******* 

**Q.  And  then  the  third  note,  the  same  deduc- 
tion of  interest  was  made  and  there  was  another 
deduction  of  two  installments  that  is  one  of  them 
due  on  the  first  note  and  then  one  due  on  the 
second  note.  They  were  applied  to  those  two 
notes,  is  that  correct? 

A.  That  was  not  the  universal  case  but  that 
is  the  frequent  case. 

Q.  And  you  say  that  is  not  universal.  That 
is,  there  was  notes  was  there  not  thereafter  which 
the  whole  amount  of  cash  was  turned  over  to 
Carey  ? 

A.    Yes. 

Q.     That  is  what  you  mean  by  the  exceptions? 

A.  Mr.  Carey  wanted  additional  money  he 
asked  for  all  the  cash.  On  occasion  when  Mr. 
Carey  had  funds  he  paid  the  notes  that  were  due. 

Q.  And  now,  Mr.  Tennent,  there  was  a  period 
where  there  were  fifteen  of  these  $2330  notes  out- 
standing ? 

A.    Yes. 

Q.  Where  a  new  note  would  be  executed  and 
the  entire  amount  of  that  note  plus  $330  in  cash 
which  was  paid  by  Mr.  Carey  to  the  Plainti:ff 
which  were  used  to  meet  the  installments  due  on 
the  15  i^rior  notes? 

A.  On  the  level  $2330  which  is  usually  the 
note  after  deducting  interest,  the  balance  in  many 
cases  was  applied  on  other  notes. 

Q.  And  if  there  was  15  notes  outstanding 
would  payment  on  each  note,  each  month  w^as 
$155.32  and  15  times  that  equals  $2330? 
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A.    Yes,  with  a  few  cents  difference. 

Q.  So  that  when  15  notes  were  outstanding 
and  monthly  installments  were  due,  the  execution 
of  a  new  note  of  like  amount  because  of  the  de- 
duction of  $330  interest  paid  in  advance  was  $330 
short  of  the  amount  needed  to  meet  those  in- 
stallments ? 

A.     Yes." 
******* 

''Q.  He  has  figured  out  the  figures  here  that 
appear,  that  on  the  first  month  the  defendant 
would  get  $1000,  second  month  he  would  get 
$922.34,  the  third  month  $844.68,  fourth  month 
$767.02,  fifth  month  $689.36,  sixth  month  $611.70, 
seventh  month  $534.04,  8th  month  $456.38,  9th 
month  $378.72,  tenth  month  $301.06;  11th  month 
$223.40,  twelfth  month  $145.74,  13th  month 
$68.08,  nothing  the  14th  or  nothing  the  '15th. 

A.  Except  the  15th  he  gets  the  rebate  com- 
ing in. 

Q.  That  is  rebate  start  coming  in  on  the  first 
note? 

Mr.  Cades.  We  would  be  willing  to  stipulate 
that  that  is  mathematically  correct. 

Q.  All  right,  now  if  he  doesn't  pay  these  notes 
on  their  due  date  then  he  isn't  entitled  to  the 
rebate,  is  he  ? 

A.  According  to  the  practice  done  here  in 
Hilo,  which  is  not  too  strictly  interpreted  but 
under  the  contract  he  was  not  entitled." 

Transcript  pages  38-39-34. 
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Thereafter,  Mr.  Tennent  computed  in  Court: 

"Q.     Showing   a   total   of   the   amount   which 

would  be  received  under  a  series  of  notes  like 

this  one  would  be  $6,942.52? 
A.    Yes,  sir." 
Transcript  page  44. 

Mr.  Tennent  testified  that  the  comi)laint  on 
the  question  of  interest  and  how  interest  could  be 
computed;  he  testified  that  at  the  end  of  13  months 
on  a  series  of  notes,  where  each  note  was  used  to  pay 
the  installments  due  on  preceding  notes,  and  the 
amount  of  interest  was  that  charged  in  the  notes  now 
in  question,  the  borrower  would  receive  nothing. 
Thereafter,  if  he  wished  to  keep  his  account  fresh 
he  would  have  to  renew  by  putting  in  another  note 
and  paying  the 'installment  on  the  note  then  due,  that 
on  the  13th  note  the  borrower  would  receive  $68.08. 
It  is  easily  understandable  when  we  say  that  $165.00 
of  prepaid  interest  covers  two  installments  in  the 
notes  so  that  when  all  but  two  of  the  notes  had  been 
paid,  there  was  one-half  of  the  prepaid  interest  to 
be  paid  to  renew  the  14th  note  and  when  the  15th 
note  became  due  there  were  two  installments  to  be 
paid,  and  thereafter,  each  month  to  renew  and  keep 
the  obligation  stable  the  whole  of  the  prepaid  interest 
for  the  14th  and  15th  months  installments  had  to  be 
paid  in  cash  in  addition  to  the  execution  of  a  similar 
note.  On  page  64,  Mr.  Tennent  shows  how  when  this 
situation  arrives  the  borrower  will  have  the  use  of 
the  principal  sum  of  money  advanced  to  him,  and,  for 
the  time  that  he  had  the  use  of  that  money,  he  would 
have  paid  41%,  which  arrives  within  a  fraction  of  a 
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per  cent  of  the  figure  by  computing  the  whole  amount 
borrowed  and  received  by  the  ])orrower,  $6,942.52  and 
determining  the  amount  then  necessary  to  carry  that 
amount  forward  one  month;  which  figures  out  ap- 
proximately 42%.  Approaching  the  same  problem  by 
methods  of  his  own,  Mr.  Tennent  arrived  at  a  result 
of  34%  (page  53  of  the  trans.),  (34%  on  page  51  of  the 
trans.),  28.5%  on  page  45  of  the  trans.),  which  is  the 
lowest  figure  that  Mr.  Tennent  could  supply  in  any 
way  that  these  loans  were  ])eing  paid  for.  Previous 
to  that,  without  any  figures,  he  testified  that  the  rate 
was  less  than  24%  slightly.  Thereafter,  he  told  Mr. 
Carey,  when  he  was  acting  as  Mr.  Carey's  auditor, 
that  he  was  paying  16%  for  his  loan  if  Mr.  Carey 
took  advantage  of  the  entire  discounts  or  rebates  to 
be  allowed  him. 

At  no  time  in  his  testimony  (and  I  might  say,  the 
entire  case  of  the  Plaintiff  rests  on  Mr.  Tennent)  was 
there  any  pretense  that  at  any  time  that  it  was  the 
intention  of  the  lender  to  abide  by  the  one  per  cent 
rate  provided  by  law.  The  Trial  Judge  found  that 
the  rate  computed  strictly  on  the  notes  themselves 
was  slightly  over  24%. 

This  case  differs  from  Carey  v.  Discount  Corpora- 
tion, 36  Hawaii  107,  in  that  the  usury  law  violation 
by  the  lender  in  this  case  was  in  violation  of  the 
criminal  statute  from  the  start.  There  never  was  a 
time  when  the  Plaintiff  in  this  case,  as  a  licensed 
money  lender,  was  authorized  by  law  to  charge  more 
than  one  per  cent  a  month.  When  he  was  licensed 
he  put  himself  under  the  provisions  of  the  Money- 
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lender's  Act  which  provided  criminal  i^enalties  for 
charging  in  excess  of  that  amount.  Plaintiff  in  this 
case  does  not  contend  for  a  moment  that  the  interest 
rate  charged  on  his  loan  had  been  less  than  23% ; 
Mr.  Tennent  said  that  it  is  slightly  below  24%.  He 
told  Carey  that  when  Carey  got  that  third  discoimt 
on  his  interest,  his  effective  rate  was  17%  which 
makes  24%  plus  the  actual  rate  charged  when  the 
computation  was  made  on  the  face  of  the  note  and 
not  made  upon  the  basis  of  jjayments  for  monthly 
renewal. 

It  is  obvious  that  the  difference  in  the  rate  of  in- 
terest consists  in  the  fact  that  the  monthly  renewal 
not  only  prepaid  a  new  note  at  the  rate  of  24%  but 
also  compounded  the  interest  on  the  other  notes 
which  accounts'  for  the  rate  of  41  to  42  per  cent  at 
which  the  charge  actually  figures  out. 

Section  7  of  the  Revised  Laws  of  Hawaii,  says  that 
which  is  prohibited  is  void.  In  adjudicating  the  Carey 
V.  Discount  case,  in  36  Hawaii  at  page  126,  the  Court 
distinguishes  that  case  from  cases  in  which  the  criminal 
usury  statute  or  a  criminal  statute  is  plead  as  a  reason 
for  declaring  the  pajnnent  on  the  contract  for  the 
payment  of  interest  void. 

The  contract  which  in  inception  is  void,  illegal  and 
contrary  to  public  policy  is  distinguishable  from  the 
contract  on  which  the  borrower  has  a  defense  of  usury 
which  defense  could  be  taken  from  him.  If  the  con- 
tract to  pay  interest  was  void,  there  can  be  no  power 
in  the  legislature  which  could  at  any  time  thereafter 
give  it  validity. 
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2.  WHERE  NOTES  ON  THEIR  FACE  CALL  FOR  THE  MAXIMUM 
RATE  OF  LEGAL  INTEREST,  WITH  INTEREST  DEDUCTED  IN 
ADVANCE  TO  MATURITY,  AND  THE  NOTES  CONTAIN  AN 
ACCELERATION  CLAUSE  AUTOMATICALLY  ENFORCING  THE 
PENALTY  WITHOUT  RETURN  OF  THE  INTEREST  DEDUCTED 
IN  ADVANCE,  WHICH  r.IAY  CAUSE  THE  ENTIRE  DEDUCTED 
INTERTEST  TO  BE  APPLIED  FOR  THE  USE  OF  THE  BOR- 
ROWER'S MONEY  FOR  A  MINOR  FRACTION  OF  THE  MATURITY 
DATE,  IS  THE  CONTRACT  PRIMA  FACIE  USURIOUS? 

The  contracts  shown  to  l)e  usurious  are  construed 
most  strongly  against  the  lender. 

''Contracts  Shown  to  Be  Usurious  Construed 
Strongly  Against  Lender.  Since  the  penalties  of 
the  usury  laws  are  all  directed  against  the  lender, 
and  intended  for  the  protection  of  the  borrower, 
contracts  shown  to  be  usurious  are  construed 
strongly  against  the  lender. 

As  of  What  Time  Character  of  Cofitract  Deter- 
mined. The  character  of  a  contract  with  respect 
to  usury  is  determined  as  of  the  time  it  is  made. 
To  be  usurious  the  contract  must  be  so  in  the  be- 
ginning; if  it  is  then  legal  it  cannot  be  rendered 
usurious  by  subsequent  transactions.  This  rule  of 
construction  finds  its  most  frequent  application 
in  those  numerous  cases  in  which  it  is  held  that, 
when  a  person  agrees  to  pay  a  sum  of  money  by 
a  certain  date,  and  thereafter  more  than  the  legal 
rate  of  interest  if  the  debt  })e  not  punctually 
paid,  such  an  agreement  is  not  usurious,  even 
though  excessive  payments  actually  made  under 
the  agreement  may  be  usurious." 

66  t'.  J.,  pages  173-174,  paragraphs  62  and  63. 

In  Helhush  v.  Mitchell,  34  Hawaii  at  page  643,  the 
Court   said   ''Statutory   licensees   possess    only   such 
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powers  as  are  expressly  conferred  or  necessarily  im- 
plied." 

The  notes  in  this  case  are  peculiar;  tl^e  accelera- 
tion clause  is  not  at  the  option  of  the  holder,  but  the 
note  becomes  absolutely  due  and  payable  upon  de- 
fault of  any  of  the  payments  without  the  exercise  of 
any  discretion  at  all  upon  the  part  of  any  person 
involved. 

^^ Necessity;  General  Rules  for  Determination. 
— ^To  constitute  usury,  it  is  of  course  essential 
that  an  excess  of  the  legal  maximum  be  exacted 
in  consideration  of  the  loan  or  forbearance.  By 
this  is  meant  an  excess  of  the  maximum  pre- 
scribed by  statute.  IThough  there  is  authority  to 
the  contrary,  it  does  not  seem  requisite  that  an 
excess  be  payable  in  any  event.  On  the  contrary 
a  contract  is  usurious  when  there  is  any  con- 
tingency by  which  the  lender  may  get  more  than 
the  lawful  rate  of  interest,  whether  it  is  so  ap- 
parent that  it  becomes  the  duty  of  the  Court  so 
to  declare,  or  whether  it  is  a  case  in  which  it  is 
necessary  that  the  jury  should  find  the  facts. 
Usury,  it  is  considered,  does  not  dej^end  on  the 
question  whether  the  lender  actually  gets  more 
than  the  legal  rate  of  interest  or  not;  but  on 
whether  there  was  a  purpose  in  his  mind  to  make 
more  than  legal  interest  for  the  use  of  money, 
and  whether,  hj  the  terms  of  the  transaction, 
and  the  means  used  to  effect  the  loan,  he  may 
by  its  enforcement  be  enal^led  to  get  more  than 
the  legal  rate.  Consonant  with  this  doctrine  it 
has  been  held  that  a  contract  for  the  loan  of 
money  at  the  legal  rate  of  interest,  but  in  case 
the  debtor's  business  succeeds  the  rate  to  be  paid 
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by  him  to  l)e  much  in  excess  of  that  rate,  is  a 
usurious  contract.  Usury  may  exist  even  though 
interest  is  paid  not  in  money  but  by  services  or 
in  commodities.  So  where  a  slave  was  pledged  as 
security  for  a  loan,  tlie  lender  to  have  the  use 
of  the  slave  for  interest,  the  contract  was  held 
usurious,  the  value  of  the  slave's  services  being 
in  excess  of  legal  interest  on  the  sum  advanced. 
The  extent  of  the  advantage,  or  the  amount  of  the 
surplus  in  excess  of  legal  interest  is  wholly  in- 
consequential on  the  question  of  usury.  Further- 
more, to  constitute  usury  it  is  not  necessary  that 
the  maximum  laid  down  in  the  general  statute 
against  usury  be  exceeded.  It  suffices  if  more 
than  the  maximum  allowable  under  a  special 
statute  applicable  to  the  case  be  exacted.  When 
a  bank  reserves  greater  interest  than  its  charter 
allows,  the  usury  laws  apply  to  the  contract,  al- 
though the  rate  does  not  exceed  the  rate  pre- 
scribed thereby." 
27  R.C.L.  page  223,  Paragraph  24. 

The  notes  themselves  include  the  interest  for  the 
full  term  deducted  in  advance  and  the  claim  in  this 
action  is  for  the  whole  of  the  balance  due  upon  the 
face  value  of  the  note  with  the  claim  that  they  were 
defaulted  some  time  prior  to  the  due  date.  In  other 
words,  the  default  was  charged  in  1938,  at  which  time 
a  certain  amount  of  the  interest  which  had  been  de- 
ducted in  advance,  if  it  were  legal,  had  been  earned. 
The  claim  of  the  whole  ]:)alance  as  existed  at  the  time 
of  the  default  is  the  claim  for  not  only  the  earned 
interest  which  was  the  actual  extreme  legal  limit 
under  the  law,  but  also  was  the  claim  for  the  unearned 
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interest  which  makes  the  profit  to  the  lender  very 
much  in  excess  of  the  legal  profit  which  might  be 
exacted  by  a  licensed  money  lender. 

That  this  effect  was  anticipated  by  the  lender  can- 
not be  doubted.  This  is  especially  true  because  the 
property  pledged  for  the  whole  series  of  notes  or  the 
lending  contract  secured  each  of  the  notes,  so  that, 
if  a  default  on  the  last  payment  of  one  of  these  notes 
was  entered,  the  lender  was  authorized  to  sell  out 
the  whole  of  the  security  of  all  the  notes,  thus  de- 
faulting the  rest  of  the  notes  and  causing  the  matur- 
ity date  to  be  accelerated. 

These  notes  must  be  distinguished  from  those  in 
which  the  power  to  declare  a  forfeiture  is  optional 
with  the  holder.  When  that  is  the  case,  the  enforce- 
ment of  the  penalty  is  optional  with  the  holder.  At 
the  inception  it  may  be  said  the  holder  had  no  in- 
tention of  enforcing  a  harsh  penalty,  and  the  harsh 
penalty  was  not  absolutely  provided  in  the  note  hence 
the  notes  were  not  usurious.  Here,  however,  is  just 
the  reverses  of  that  case.  These  notes  became  due 
without  any  option  on  the  part  of  anybody  on  the 
default  of  the  slightest  of  the  requirements  of  the 
instrument  itself. 

The  intention  of  the  legislature  that  a  loan  com- 
pany should  not  be  allowed  to  profit  to  the  extent  of 
usury  by  an  acceleration  of  the  loan  is  shown  in  the 
Industrial  Loan  and  Investment  Law,  Session  Laws 
of  Hawaii  1939,  i^age  258,  Section  6,  which  reads  as 
follows : 
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"On  a  contract  whicli  has  been  discounted  or 
on  which  interest  has  been  collected  in  advance, 
and  which  is  then  paid  or  refinanced  or  on  which 
judgment  is  then  obtained  before  maturity,  the 
industrial  loan  company  involved  shall  refund  to 
the  borrower  on  account  of  unearned  discount  or 
interest  an  amount  computed,  on  that  portion  of 
the  principal  amount  which  has  not  yet  matured, 
at  the  same  rate  of  discount  or  interest  as  was 
charged,  at  the  time  the  contract  was  made,  for 
the  term  of  such  contract  remaining  after  the 
date  of  such  payment  or  after  the  date  of  such 
judgment;  provided,  that  no  refund  less  than  25 
cents  need  be  made.  Each  company  shall  permit 
any  borrower  from  it  to  pay  partially  or  wholly 
any  contract  or  installment  on  a  contract  prior 
to  the  due  date,  if  such  contract  has  been  in 
effect  for  a  period  of  at  least  three  months." 

Session  Laws  of  Hawaii,  1939,  Section  6,  p.  258. 

It  is  thus  evident  that  on  all  of  these  notes  which 
became  due  by  acceleration  on  the  day  which  the  com- 
plaint says  there  was  a  failure  to  pay  an  installment, 
it  was  the  duty  of  the  loan  company  to  refund  or  to 
give  credit  for  the  unused  portion  of  the  interest.  To 
claim  the  whole  unearned  prepaid  interest  and  to 
begin  an  action  based  upon  that  claim,  constitutes 
usury,  putting  the  loan  company  wholly  v^thout  the 
benefit  of  any  protection  that  the  amendment  of  1939 
might  have  given  them,  and  this  result  is  obvious 
from  the  note  itself  and  the  peculiar  wording  of  the 
acceleration  clause. 

When  there  is  a  series  of  15  notes,  payable  in  15 
equal  installments,  one-half  of  the  installments  have 
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been  paid  and  one-half  remains  unpaid.  This  situa- 
tion remains  as  long  as  the  oldest  note  is  renewed 
by  the  execution  of  a  new  note.  It  is  obvious  that  the 
acceleration  of  due  date  in  that  condition  finds  one- 
half  of  the  interest  deducted  in  advance  unearned. 
When  an  attempt  is  made  to  collect  the  face  of  the 
note  at  that  time  the  rate  of  interest  for  the  period 
of  use  of  the  money  is  doubled.  If  these  notes  require 
a  normal  24%  interest  if  paid  at  maturity,  the  rate 
is  48%  at  the  acceleration  date.  'The  attempt  to  collect 
this  unearned  interest  is  in  disregard  of  all  usury  laws 
and  in  violation  of  the  amendment  of  1939  to  the  In- 
dustrial Loan  Act. 


WHERE  NOTES  IN  ACCORDANCE  WITH  THEIR  TERMS  ARE 
ACCELERATED  INSTANTLY  UPON  DEFAULT  WITHOUT  THE 
OPTION  OF  THE  HOLDER  AND,  IN  1938,  THE  PAYEE  OF  THE 
NOTE  REFUSES  ALL  FURTHER  PAYMENT  AND  CLAIMS  THE 
APPLICATION  OF  USURIOUS  INTEREST  TO  THE  EXTINGUISH- 
MENT OF  ALL  BALANCES  THEN  OUTSTANDING  ON  THE 
NOTES  OR  LOAN,  ARE  THE  NOTES  AND  THE  LOAN  SO  EXTIN- 
GUISHED AS  OF  THAT  DATE  THAT  THE  LEGISLATURE  OF 
1939  COULD  NOT  REVIVE  A  DEBT  BETWEEN  THE  LOANER 
AND  THE  BORROWER? 

''A  vested  right  may  also  be  defined  as  the 
power  to  perform  certain  actions  or  possess  cer- 
tain things  lawfully  and  is  sul)stantially  a  prop- 
erty right.  When  a  right  has  arisen  upon  a  con- 
tract or  transaction  in  the  nature  of  a  contract, 
authorized  by  statute,  and  has  been  so  far  per- 
fected that  nothing  remains  to  be  done  hy  the 
party  asserting  it,  it  has  become  vested  and  the 
repeal  of  the  statute  does  not  affect  it  or  an 
action  for  its  enforcement." 
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''The  repeal  of  a  law  which  is,  in  its  nature, 
a  contract,  cannot  divest  vested  rights  which 
have  been  established  under  that  statute.  Poin- 
dexter  v.  Greenhow,  114  U.  S.  270,  29  L.  ed.  185, 
5  S.  Ct.  903,  962." 

11  American  Jurisprudence,  page  1199. 

a*  *  *  ^  repeal  or  amendment  of  a  statute, 
however,  cannot  have  the  effect  of  extinguishing 
vested  rights  which  have  been  acquired  under  the 
former  law." 

11  Am.  Jur.,  page  1201. 

u*  *  *  Illustrations  abound  of  defenses  which 
are  clearly  substantial  and  of  which  a  party  can- 
not be  deprived.  A  man  who  has  a  demand  which 
has  been  actually  satisfied  clearly  cannot  be  re- 
quired to  meet  it  again  by  having  it  revived 
against  him  *  *  *" 

11  Am.  Jur.,  page  1207. 


This  case  is  to  be  distinguished  from  cases  in  which 
there  is  an  existing  obligation  to  which  a  defense  of 
usury  might  be  heard.  Section  7053  provided  that  the 
right  of  action  might  be  extinguished  by  the  applica- 
tion of  usurious  interest  to  the  principal,  where  it 
has  been  paid.  The  mere  existence  of  the  notes,  which 
are  evidences  of  this  debt  and  not  the  contract  debt 
itself,  does  not  keep  alive  a  cause  of  action  which  once 
has  been  extinguished.  It  must  be  remembered  that 
the  Defendant  in  this  action  exercised  his  right  to 
extinguish  these  obligations  by  his  affirmative  action 
in  refusing  to  pay  further  after  having  paid  in  suf- 
ficient to  clear  the  money  advanced  by  the  applica- 
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tion  of  his  payments.  The  plea  iii  defense  is  a  plea 
of  payment,  not  a  plea  of  usury  in  bar  of  collection. 
Hence,  the  satisfaction  of  this  obligation  by  the  ap- 
plication of  the  payments  was  sufficient  to  give  Carey 
a  vested  right  to  the  satisfaction  of  his  obhgation. 

The  right  of  the  legislature  to  repeal  or  change 
the  statute  in  regard  to  usury  is  similar  to  the  right 
of  the  legislature  to  change  or  extend  the  statute  of 
limitations.  There  is  no  question  but  that  the  statute 
of  limitations  may  be  extended  as  to  an  existing  ob- 
ligation so  also  the  statute  might  be  extended  or 
changed  as  to  the  defense  of  usury,  limited,  however, 
to  those  cases  where  there  was  a  subsisting  obligation. 
Where  the  effect  of  the  legislation  is  to  create  out  of 
the  blue  sky  an  obligation  which  did  not  exist  or 
which  has  been  fully  satisfied,  the  power  does  not 
exist  in  the  legislature. 

"When  the  period  prescribed  by  the  statute 
of  limitations  has  once  run,  so  as  to  cut  off  the 
remedy  which  one  might  have  had  for  the  recov- 
ery of  property  in  the  possession  of  another,  the 
title  to  the  property,  irrespective  of  the  original 
right,  is  regarded  in  law  as  vested  in  the  possessor, 
who  is  entitled  to  the  same  protection  in  respect 
to  it  which  the  owner  is  entitled  to  in  other  cases. 
A  subsequent  rejjeal  of  the  limitation  law  could 
not  be  given  a  retroactive  effect,  so  as  to  disturb 
this  title.  It  is  vested  as  completely  and  per- 
fectly and  is  as  safe  from  legislative  interference 
as  it  would  have  been  if  it  had  been  perfected  in 
the  owner  by  grant  or  any  species  of  assurance. 
Cooley,  Const.  Lim.  365." 
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'' Retroactive  declaratory  statutes  will  not  be 
allowed  to  affect  vested  rights.  Lam])ertson  v. 
Hogan,  2  Pa.  22;  Haley  v.  Philadelphia,  68  Pa. 
45;  8  Am.  Rep.  153;  McLeod  v.  Burroughs,  9  Ga. 
213. 

A  statute  which,  operating  upon  facts  existing 
at  the  time  of  its  passage,  attempts  to  impose 
upon  one  person  a  debt  or  duty  to  another,  where 
there  was  no  right  and  no  ol)ligation  in  existence 
before  the  passage  of  the  act,  is  in  violation  of 
the  constitutional  prohibitions.  Ryan  v.  State, 
Eller,  5  Neb.  276;  Towle  v.  Eastern  Railroad,  18 
N.  H.  547,  47  Am.  Dec.  153." 

United  States  Supreme  Court  Reports,  Law 
Ed.,  14-42,  ip.  96. 

"  It  is  well  settled  by  the  decisions  of  this  Court 
that  '  The  remedy  subsisting  in  a  State,  when  and 
where  the  contract  is  made  and  is  to  be  performed, 
is  a  part  of  its  obligation,  and  any  subsequent 
law  of  the  State  which  so  affects  that  remedy  as 
substantially  to  impair  and  lessen  the  value  of 
the  contract  is  forbidden  by  the  Constitution,  ajid 
is  therefore  void.'  Edwards  v.  Kearzey,  96  U.  S. 
595,  607   (24:793,  798). 

It  had  been  previously  said  upon  a  review  of 
the  decisions  of  the  court,  in  Von  Hoffman  v. 
Qiiincy,  71  U.  S.  4  Wall.  535,  553  (18:403,  409)  : 
'It  is  competent  for  the  States  to  change  the  form 
of  the  remedy,  or  to  modify  it  otherwise  as  they 
may  see  fit,  provided  no  substantial  right  secured 
by  the  contract  is  thereby  impaired.  No  attempt 
has  been  made  to  fix  definitely  the  line  between 
alterations  of  the  remedy  which  are  to  be  deemed 
legitimate  and  those  which,  under  the  form  of 
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modifying  the  remedy,  impair  sii])stantial  rights. 
Every  case  must  be  determined  upon  its  o\mi  cir- 
cumstances. Whenever  the  result  last  mentioned 
is  produced  the  Act  is  within  the  prohibition  of 
the  Constitution,  and  to  that  extent  void'. 

In  Bronson  v.  Kinzie,  42  U.  8.  1  How.  311  (11: 
143),  Chief  Justice  Taney  said:  'It  is  difficult, 
perhaps,  to  draw  a  line  that  would  be  applicable 
in  all  cases  between  legitimate  alterations  of  the 
remedy  and  provisions  which,  in  the  form  of 
remedy,  impair  the  right.  But  it  is  manifest  that 
the  obligation  of  the  contract,  and  the  rights  of 
a  party  under  it,  may,  in  effect,  be  destroyed 
by  denying  a  remedy  altogether;  or  may  be  seri- 
ously impaired  by  burdening  the  proceedings  with 
new  conditions  and  restrictions,  so  as  to  make 
the  remedy  hardly  worth  pursuing.' 

In  Louisiana  v.  New  Orleans,  492  U.  S,  203, 
206  (26:132,  133),  Mr.  Justice  Field,  in  the  opin- 
ion of  the  court  said:  'The  obligation  of  a  con- 
tract, in  the  constitutional  sense,  is  the  means  pro- 
vided by  law  by  which  it  can  be  enforced — hj 
which  the  parties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessens  the  efficacy  of  these 
means  impairs  the  obligation.  If  it  tend  to  post- 
pone or  retard  the  enforcement  of  the  contract, 
the  obligation  of  the  latter  is  to  that  extent  weak- 
ened.' " 

United  States  Supreme  Court  Reports,  Law  Ed. 
29-30,  p.  1165. 
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4.  WHERE  A  BLANKET  FINANCING  CONTRACT  IS  ENTERED  INTO 
BETWEEN  THE  PARTIES  WHEREBY  SUMS  ARE  TO  BE  AD- 
VANCED UNDER  THAT  CONTRACT  AND  NOTES  ARE  TO  BE 
ISSUED  EVIDENCING  SUCH  ADVANCES,  AND  THE  LUMP  SUM 
WHICH  IS  DUE  AT  ANY  ONE  PARTICULAR  TIME  MAY  BE 
PAID  OFF  BY  THE  BORROWER;  AS  A  CONDITION  OF  EXTEN- 
SION OF  SAID  LUMP  SUM  FOR  A  PERIOD  OF  THIRTY  (30) 
DAYS,  LENDER  MAKES  A  DEMAND  FOR  AND  RECEIVES  IN- 
TEREST PAYMENTS  OR  PAYMENTS  FOR  FORBEARANCE,  AT 
A  RATE  OF  42%  PER  ANNUM  OR  MORE  ON  THE  SUMS  THEN 
DUE  AND  THE  LENDER  IS  LICENSED  UNDER  THE  INDUS- 
TRIAL LOAN  AND  INVESTMENT  LAW,  CHAPTER  170,  REVISED 
LAWS  OF  HAWAII  1945  AND  THE  LICENSING  LAWS  WHICH 
PRECEDED  THAT  ACT,  IS  THE  LENDER  UNDER  THE  PROTEC- 
TION OF  THE  SAVING  CLAUSE  OF  THE  INDUSTRIAL  LOAN 
AND  INVESTMENT  LAW  CONTAINED  IN  SECTIONS  6782-W  AND 
6782-X  OF  ACT  75,  SESSION  LAWS  OF  1939  AS  SHOWN  ON  PAGE 
262  OF   THE   SESSION  LAW? 

The  situation  in  this  action  is  that  contemplated  in 
Section  7  of  Section  6782-L,  Session  Laws  of  1939  as 
shown  on  page  258.  In  extending  a  loan  the  interest 
referred  to  is  one  per  cent  deductible  in  advance  for 
the  period  of  the  extension,  that  is  slightly  in  excess 
of  one  per  cent  a  month. 

"On  a  contract  which  has  been  discounted  or 
on  which  interest  has  been  collected  in  advance, 
and  which  is  then  paid  or  refinanced  or  on  which 
judgment  is  then  obtained  before  maturity,  the 
industrial  loan  company  involved  shall  refund  to 
the  borrower  on  account  of  unearned  discount  or 
interest  an  amount  computed,  on  that  portion  of 
the  principal  amount  which  has  not  yet  matured, 
at  the  same  rate  of  discount  or  interest  as  was 
charged,  at  the  time  the  contract  was  made,  for 
the  term  of  such  contract  remaining  after  the 
date  of  such  payment  or  after  the  date  of  such 
judgment;  provided,  that  no  refund  less  than  25 
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cents  need  be  made.  Each  company  shall  permit 
any  borrower  from  it  to  pay  partially  or  wholly 
any  contract  or  installment  on  a  contract  prior 
to  the  due  date,  if  such  contract  has  been  in  effect 
for  a  period  of  at  least  three  months." 

Section  7,  Session  Laws  of  1939,  page  258. 

'' Insofar  as,  and  to  the  extent  that,  it  lies 
within  the  power  of  the  legislature  so  to  enact, 
it  is  hereby  provided  that  the  defense  of  usury 
provided  l^y  Chai^ter  232,  and  particularly  by  sec- 
tion 7053,  of  the  Re^dsed  Laws  of  Hawaii  1935, 
shall  not  be  available  to  any  party  in  aiiy  action 
brought  upon  or  arising  out  of  any  note  or  other 
contract  to  pay  or  secure  the  payment  of  money 
heretofore  made  or  executed  to  any  person,  firm, 
association  or  corporation  as  the  payee  or  obligee 
of  such  note  or  contract,  which  payee  or  obligee 
was  duly  licensed  under  Act  154  of  the  Session 
Laws  of  Hawaii  1933,  or  under  Act  231,  Series 
D-140,  of  the  Session  Laws  of  Hawaii  1937,  at 
the  time  of  the  making  of  such  note  or  other  con- 
tract, if  such  note  or  contract  provides  for,  and 
there  has  been  collected  thereon  by  such  payee 
or  obligee  or  the  holder  thereof,  no  greater  rate 
of  amount  of  interest  or  other  charges  or  l)oth, 
than  those  that  would  have  been  permitted  under 
this  Act  if  it  had  been  in  force  when  such  note 
or  contract  was  made. ' ' 

Section  2  of  6782-X  p.  262,  Session  Laws  of 

Hawaii,  1939. 

• 

It  is  apparent  that  the  protection  given  by  the  Ses- 
sion Laws  of  1939,  if  any  protection  was  given  at  all 
by  the  legislature,  does  not  extend  to  anyone  who, 
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ill  the  course  of  his  ])usiness,  exacted  more  than  one 
per  cent  per  month  for  the  extension  of  the  loan, 
regardless  of  the  means  of  evasion  of  the  law  at- 
tempted by  the  lender.  All  of  these  notes  are  exten- 
sion notes,  extending  the  loan  in  due  process  by  the 
payments  of  the  reserved  interest  for  the  period  of 
a  month  for  which  the  extension  should  apply.  Ac- 
cording to  Tennent,  the  cheapest  rate  which  can  be 
figured  on  these  loans  was  14.1%.  That  is  the  rate 
which  he  estimates  Carey  could  have  this  loan,  if  all 
of  the  rebates  were  allowed  and  there  had  been  prompt 
performance  by  Carey.  He  told  Carey  under  the  same 
circumstances  the  interest  rate  was  16% ;  either  14 
or  16  per  cent  is  more  than  the  one  per  cent  allowed 
by  the  statute,  even  deductible  in  advance,  and  without 
these  so-called  rebates  Tennent  said  that  the  rate  was 
just  below  24%.  The  Court  finds  that  the  rate  was 
just  above  24%  in  accordance  with  the  terms  of  the 
note.  In  accordance  mth  the  process  of  renewal, 
Tennent  says,  the  interest  rate  is  28%,  34%  or  42%, 
and  in  consideration  of  the  fact  that  the  notes  were 
defaulted  with  50%  of  the  interest  unearned  Tennent 's 
rate  becomes  48%,  68%,  and  94%.  Session  Laws  of 
Hawaii  1939  provides  a  saving  clause  which  permits 
people  who  loaned  money  under  rates  which  are  now 
permissible  to  purge  their  loan  of  usury.  Under  these 
circumstances,  where  there  was  no  attempt  at  all  to 
stay  within  the  usury  limits,  and  where  the  actual 
charge  was  way  in  excess  of  any  rate  permitted  hy 
the  Sessions  Laws  of  1939,  it  is  far  beyond  the  in- 
tention of  the  legislature  to  provide  relief. 
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The  power  of  the  legislature  in  changing  the  usury 
law,  and  in  extending  the  period  of  the  statute  of 
limitations,  is  always  and  in  all  decisions  qualified  to 
the  application  of  the  amendment  to  existing  contract. 
' '  Independent  of  the  nature  of  the  forfeiture  as 
a  penalty,  which  is  taken  away  hy  a  repeal  of 
such  a  statute,  the  more  general  and  deeper  prin- 
ciple on  which  they  are  to  be  supported  is,  that 
the  right  of  a  defendant  to  avoid  his  contract  is 
given  to  him  by  statute,  for  purposes  of  its  own, 
and  not  because  it  affects  the  merits  of  his  ob- 
ligation;  and   that,   whatever   the   statute   gives, 
under  such  circumstances,  as  long  as  it  remains 
in  fieri,  and  not  realized,  hy  having  passed  into 
a  completed   transaction,  may  by   a   subsequent 
statute  be  taken  away.  It  is  a  privilege  that  be- 
longs to  the  remedy,  and  forms  no   element  in 
the  rights  that  inhere  in  the  contract." 
6  R.C.L.  351. 

The  contract  in  this  case  was  the  general  contract 
to  loan  money,  that  contract  has  been  fully  satisfied 
under  the  terms  of  the  existing  law.  It  is  to  be  dis- 
tinguished from  the  '^evidence''  of  the  contract  which 
still  is  in  existence,  that  "evidence"  of  the  contract 
will  exist  as  long  as  ink  can  be  read  on  paper  and  the 
papers  themselves  are  in  existence.  A  promissory  note 
for  a  preexisting  debt  is  mere  evidence  of  that  debt. 
It  neither  extinguishes  the  pre-existing  debt,  nor  does 
it  add  to  its  binding  effect.  The  existence  of  these 
pieces  of  paper  does  not  make  this  an  existing  con- 
tract. The  contract  itself  was  extinguished  in  1938 
when  Carey  acting  upon  the  ruUng  of  this  Honorable 
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Court  ill  the  case  of  Helbush  v.  Mitchell,  determined 
that  he  would  no  longer  pay,  and  refused  to  regard 
himself  as  the  debtor  of  the  Plaintiff  in  this  case.  As 
a  matter  no  longer  in  existence  as  a  contract  or  ob- 
ligation, the  constitutionality  of  the  1939  Session  Laws 
regarding  "existing"  contracts  is  not  in  question. 
In  the  case  before  the  Court,  the  whole  question  is, 
whether  or  not  contracts  which  have  been  wholly  ex- 
tinguished under  the  provisions  of  the  law  as  it  ex- 
isted prior  to  1939  may  be  reimposed  by  the  Ter- 
ritorial Legislature  upon  the  debtors. 


5.  DOSS  THE  LEGISLATURE  OF  HAWAII  HAVE  THE  POWER  TO 
REVIVE  A  CONTRACT  FOR  THE  PAYMENT  OF  MONEY  WHICH 
BY  THE  TERMS  OF  PRECEDING  LAWS  HAD  BEEN  FULLY 
SATISFIED  AND  EXTINGUISHED  BETWEEN  THE  PARTIES  BY 
THE  APPLICATION  OF  USURIOUS  INTEREST  UNDER  THE 
TERMS  OF  SECTION  7053,  REVISED  LAWS  OF  HAWAII  1935, 
AND  SECTION  8816,  REVISED  LAWS  OF  HAWAII  1945? 

The  principles  involved  in  this  question  have  all 
been  discussed  in  the  discussion  of  preceding  ques- 
tions of  law,  and  the  argument  on  this  question  is 
based  upon  the  argument  set  forth  above  without 
repetition. 


G.     CONCLUSION. 

We  have  here  an  unconscional^le  loan  made  with  the 
full  intent  that  the  one  per  cent  limitation  upon  money 
lenders  should  be  evaded.  Usurious  contracts  are  in- 
terpreted on  the  terms  contained  in  the  documents 
relating  to  their  enforcement. 
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The  amount  of  interest  charged  is  that  which  a 
strict  enforcement  of  the  contract  by  the  usury 
would  bring  him  as  a  profit.  So-called  rebates  de- 
pending on  whim  or  the  charity  in  the  heart  of  the 
loan  shark  do  not  purge  the  usurious  contract  of 
usury.  This  is  particualrly  so  where,  as  in  the  present 
case,  there  is  an  action  in  law  to  collect  the  full  amount 
claimed  to  be  due  under  the  usurious  contract. 

There  was  a  process  contained  in  the  repealing  act 
by  which  the  usurer  might  have  attempted  to  purge 
himself,  but  which  has  not  been  used.  Carey  has  paid 
the  whole  of  the  money  advanced  to  him;  he  has  also 
paid  a  sum  in  excess  of  $6,000.00  on  interest  for  that 
loan.  He  is  entitled  to  rest  upon  the  decision  in  Hel- 
bush  V.  Mitchell  that  he  could  apply  all  of  his  pay- 
ments to  the  satisfaction  of  his  legal  and  moral  ob- 
ligation to  return  the  principal.  He  never  was  required 
to  go  into  Court  to  secure  the  application  of  the  pay- 
ments under  the  terms  of  that  Decision  and  the  law 
upon  which  it  was  based.  His  debt  has  been  paid 
and  he  is  entitled  to  a  clearance  from  this  Court. 

Dated:  Honolulu,  T.  H., 
April  30,  1945. 

Respectfully  submitted, 

George  B.  Carey, 

Defendant- Appellant. 
By — ^Cass  &  Silver, 

Attorneys. 

By 

Phil  Cass. 
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No.  11,703 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circnit 


Cteorcje  I>.  Carey, 

Appellmit, 
vs. 

HiLo  Finance  &  Thrift  Co.,  Ltd., 

a  corporation, 

Appellee. 


Upon  Appeal  from  the  Supreme  Court  of  the 
Territory  of  Hawaii. 

BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  pursuant  to  Section  128  of  tlie 
Judicial  Code,  amended  (28  U.S.C.  225)  from  a  final 
decision  and  judgment  of  tlie  Supreme  Court  of 
Hawaii  (R,  297,  309).  The  value  in  controversy,  ex- 
clusive of  interest  and  costs,  exceeds  $5,000.00  (R. 
297) ;  judgment  of  the  Supreme  Court  was  entered  on 
April  30,  1947  (R.  309) ;  petition  for  a  rehearing  was 
denied  on  May  1,  1947  (R.  312)  ;  appeal  was  filed  on 
June  19,  1947  (R.  313). 


STATEMENT  OF  THE  CASE. 

The  appellant's  statoinent  of  the  case  is  such  a 
iiiixture  of  contention,  legal  theory  and  disputed  fact 
that  appellee  believes  it  necessary  to  present  a  fair 
and  concise  statement  of  facts  as  found  by  the  trial 
court  and  the  Supreme  (Jourt.  For  convenience  fol- 
lowing appellant's  l)rief,  appellant  is  referred  to 
throughout  as  "defendant"  and  appellee  as  ''plaintiff". 

(a)  Summary  statement  of  facts. 

This  is  an  action  to  recover  the  sum  of  $4,971.84  on 
eight  promissory  notes.  The  defendant  interposed  the 
defense  of  usury,  and  counterclaimed  for  interest  paid 
on  thirty-eight  fully  paid  promissory  notes  in  the 
amount  of  $6,188.62.  A  judgment  for  the  plaintiff  as 
prayed  for  and  dismissing  the  counterclaim  was  af- 
firmed by  the  Supreme  Court  from  which  the  de- 
fendant appeals. 

The  plaintiff  is  a  corporation  duly  licensed  as  an 
"industrial  loan  and  investment  company"  under  the 
provisions  of  Act  231  (Series  1)-140,  Session  Laws  of 
Hawaii  1937)  (R.  55).  The  corporation  had  originally 
been  licensed  as  "money  lender"  under  the  provisions 
of  Act  154,  Session  Laws  of  Hawaii  1933,  which  stat- 
ute was  repealed  and  superseded  ])y  said  Act  231.  The 
defendant,  as  an  individual,  engaged  in  business  in 
selling'  sewing  machines  under  conditional  sales  con- 
tracts to  purchasers  throughout  the  Territory.  The 
defendant  reciuired  substantial  financial  assistance  in 
his  business  (R.  138,  300)  and  l)orrowed  money  from 
the   plaintiff'   under   terms   conforming    generally   to 


those  covering  loans  made  ])y  tlie  plaintiff  in  its  busi- 
ness (such  rates  and  terms  Ijeing  on  file  in  the  office 
of  the  Bank  Examiner)  and  conforming  to  the  terms 
of  loans  made  by  industrial  loan  companies  operating 
generally  throughout  tlu^  Territory  (R.  63,  251).  The 
court  below  accurately  characterized  the  relationship 
between  the  parties  as  follows:  "In  1934,  preliminary 
to  entry  into  the  relationshi]j,  the  j^arties  had  an  oral 
understanding  that  the  defendant  upon  an  estimate 
of  his  business  needs  for  money  would,  from  time  to 
time,  apply  for  a  loan  when  he  had  sufficient  sale 
contracts  of  his  customers  to  offer  as  collateral 
security;  that  the  plaintiff:*,  iC  it  accepted  the  ap- 
plication, would  make  the  loan  deducting  interest  in 
advance ;  that  execution  of  the  contract  would  be  upon 
plaintiff's  printed  form  of  installment  pi'omissory 
note;  that  plaintiff  to  accommodate  defendant  would 
extend  the  oixlinary  period  of  one  year  to  that  of 
fifteen  months  and  agree  to  make  substantial  rebates 
of  interest  for  promx)t  j^ayment  of  monthly  principal 
installments.  This  understanding  did  not  look  for- 
ward to  a  single  loan  to  be  repaid  by  serial  notes,  nor 
did  it  regard  prospective  loans  as  one  transaction  or 
as  a  running  or  open  account,  but  rather  as  distinct 
undertakings  and  different  contracts  to  be  settled  and 
closed  separately,  each  being  one  into  which  both 
parties  would  be  free  to  enter."   (R.  300-301.) 

It  is  clear  as  found  by  the  courts  below  that  there 
was  no  agreement  oi*  contract  under  the  terms  of 
which  defendant  was  required  to  borrow  money  from 
the  plaintiff  (R.  301)  and  at  any  time  the  defendant 


had  the  option  of  pll3^i^g■  off  his  indc]:)tcclness  and  of 
terminating  his  dealings  with  the  plaintiff  (R.  140, 
30.1).  In  accordance  with  the  practice  in  the  industry 
legalized  by  statute,  loans  were  in  fact  made  from 
time  to  time  in  an  amount  sufhcient  to  enable  interest 
charges  to  ])e  deducted  in  advance  (R.  64,  250)  and 
such  deductions  of  interest  were  made  at  the  rate  of 
less  than  1%  per  month,  (computed  on  the  face  amount 
of  the  note  and  provisions  were  made  in  each  note 
for  repayment  of  the  loan  in  fifteen  equal  installments. 
Thus,  on  a  loan  of  $2,330.00  payable  over  a  period  of 
fifteen  months  on  which,  under  the  statute  as  admin- 
istered by  the  Bank  Examiner  and  construed  by  the 
Supreme  Court  (R.  250,  305),  the  plaintiff  was  en- 
titled to  deduct  15%  in  advance,  or  $349.50.  The 
actual  amount  deducted  was  $330.00,  and  in  addition, 
if  the  note  was  jDaid  ijromptiy,  a  rebate  of  interest 
was  made  by  the  plaintilf  to  the  defendant  equal  to 
one-third  or  one-fourth  of  the  i^repaid  interest  (R. 
61,  199-225),  so  that  defendant  paid  substantially  less 
than  the  charges  permitted  to  be  made  and  the  rates 
approved  by  the  Bank  Examiner  pursuant  to  the 
statute.  The  amount  of  the  rebate  varied  from  time 
to  time  (R.  199-225).  In  some  cases  a  portion  of  the 
proceeds  of  the  loan  were  used  for  the  purpose  of 
paying  other  obligations  of  the  defendant  to  the  plain- 
tiff ;  in  other  cases  a  portion  of  the  proceeds  of  a  loan 
were  used  to  pay  obligations  of  the  defendant  to  per- 
sons to  whom  the  defendant  was  indebted ;  and  in  still 
other  cases,  the  proceeds  of  the  Joan  were  used  to  jjay 
prior  obligations  of  the  defendant  and  a  portion  paid 


to  the  defendant  in  cash  (R.  199-2;};]).  The  money 
was  applied  either  as  directed  or  consented  to  by  the 
defendant  who  was  carrying-  on  an  expanding 
profitable  bnsiness  (R.  129-130,  141,  144,  147).  It 
was  stipnlatcd  at  the  trial  that  with  respect  to  each 
loan  made  by  the  i)laintift',  interest  was  deducted  in 
advance,  and  by  stipnlation  of  the  parties,  detailed 
statements  of  the  loans  made  by  the  plaintiff"'  and  the 
payments  made  by  the  defendant  on  each  loan  were 
received  in  evidence  (R.  22,  25,  191,  194,  199-231). 
These  exhibits  snpport  with  mathematical  certainty 
the  findings  made  by  the  Supreme  'Court  that  "as  a 
matter  of  law  and  fact  none  of  the  notes  or  combina- 
tion thereof  is  infected  with  usury,  nor  is  any  viola- 
tive of  either  the  criminal  or  civil  statutes  on  usury". 
(R.  305.) 

Defendant  attempts  in  his  brief  as  he  did  in  the 
Supreme  Court  (Appellant's  Br.,  Appendix  II)  to 
place  on  the  series  of  loans  made,  an  ingenious,  but 
factually  unsupported  interjjretation  for  the  purpose 
of  showing  that  the  loans  taken  as  an  entirety  vio- 
lated the  usury  statutes  under  an  interpretation  of  the 
statutes,  which  the  highest  court  of  the  Territory 
refused. 

(b)  Summary  statement  of  statutory  background. 

Usury  in  Hawaii  is  purely  a  matter  of  statutory 
restriction,  Helbush  v.  Mitchell,  34  Haw.  639. 

Until  1933  there  were  no  regulatory  statutes  in 
Hawaii  relating  to  money  lenders  (other  than  li- 
censed pawn  brokers).    Under  the  provisions  of  Act 


154  of  the  Session  T^aws  of  Hawaii  1933,^  a  general 
regulation  was  provided  for  persons  wiio  obtained  li- 
censes as  money  lenders.  This  act  was  repealed  and 
superseded  by  Act  231,  Session  Laws  of  Hawaii  1937,^ 
known  as  the  ''Industrial  Loan  and  Investment  Com- 
pany Law".-  The  1937  act  was  substantially  modified 
and  clarified  by  Act  75,  Session  Laws  of  Hawaii  1939. 
The  administration  of  the  1933  Act  and  the  1937  Act, 
as  amended  by  the  1939  Act  was  entrusted  to  and  has 
at  all  times  remained  with  the  Bank  Examiner  of  the 
Territory  of  Hawaii.  Under  the  1937  Act,  the  Bank 
Examiner  was  empowered  to  issue  licenses  after  being 
satisfied  with  the  showing  made  by  the  applicant  (Sec. 
6782-E) ;  was  directed  to  receive  periodical  reports 
and  statements  of  statutory  licensees  (Sec.  6782-X) ; 
and  was  required  to  make  periodical  examinations  of 
such  licensees  for  the  purpose  of  ascertaining  whether 
the  provisions  '^particularly  as  to  interest  and  other 
charges"  were  being  complied  with   (Sec.  6782-CC). 

The  testimony  of  the  Bank  Examiner  discloses  that 
approximately  80  licenses  were  issued  under  the  1933 
Act  (R.  246)  and  that  substantially  all  licensees  were 
making  charges  in  the  manner  adopted  by  the  plain- 
tiff (R.  251),  and  that  unless  finance  companies  were 
permitted  to  deduct  interest  in  advance  in  the  man- 


1  These  Acts,  for  brevity  where  the  context  is  clear,  will  be  re- 
ferred to  hereinafter  as  the  "1933  Act",  the  "1937  Act"  and  the 
"1939  Act",  respectively. 

-The  Act  is  known  as  "The  Industrial  Loan  and  Investment 
Act"  (Sec.  6782,  M-M)  and  the  statutory  licensees  are  called 
"Industrial  Loan  and  Investment  Companies"  in  the  1937  Act. 
In  the  1939  Act  the  title  was  shortened  to  "Industrial  Loan  Com- 
panies", which  title  ivS  used  for  convenience,  throughout  this  brief. 


ner  provided  by  statute,  finance  companies  could  not 
operate  profitably  (R.  258-259) ;  that  finance  com- 
panies licensed  under  the  1933  Act  and  the  1937  Act 
were  an  absolute  need  in  the  community;  that  the 
Bank  Examiner's  department  was  i;u]ly  informed  as 
to  the  rates  that  were  l)eing  charged,  and  that  by 
granting  licenses,  it  approved  the  charges  (R.  274)  ; 
that  the  outstanding  loans  of  finance  companies  ac- 
cording to  annual  reports  for  I'ecent  years,  show  an 
amount  in  excess  of  $6,()00,0()().00  (R.  275);  and  that 
in  excess  of  90%  of  the  outstanding  loans  made  hy 
the  finance  comjjanies  provided  for  interest  substan- 
tially as  paid  or  charged  in  the  case  at  bar  (R.  276). 

Helbush  v.  Mitchell,  supra,  was  decided  by  the 
Supreme  Court  on  Octol^er  21,  1938.  This  case  in- 
volved a  clear  violation  of  the  1933  Act,  but  the  Su- 
preme Court  in  applying  the  penalty  applicable  to 
the  violator  of  the  usury  law,  created  some  doubts  as 
to  the  circumstances  under  which  a  usurious  contract 
could  be  purged.  The  Bank  Examiner's  Department 
of  the  Territory  then  prepared  and  sponsored  the  bill 
that  l)ecame  Act  75,  Session  Laws  of  Hawaii,  1939, 
which  became  effective  April  22,  1939  (R.  260).  By 
the  Act,  legislative  approval  was  given  to  the  admin- 
istrative construction  of  the  1937  Act  which  had  there- 
tofore been  adopted  by  the  Bank  Examiner's  depart- 
ment (R.  260)  and  the  Act  had  the  effect  of  clarify- 
ing, so  far  as  the  legislature  could  constitutionally  act, 
any  and  all  questions  with  respect  to  the  propriety 
of  the  charges  theretofore  made  by  the  industrial  loan 
companies    for    loans    of    money.     This    result    was 
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achieved  by  the  legislature  providing  (a)  that  the 
defense  of  usury  shall  not  be  available  in  an  action 
brought  by  a  statutory  licensee,  if  the  licensee  has  not 
contracted  for  interest  at  a  greater  rate  than  would 
have  been  permitted  under  the  1939  Act  if  that  Act 
had  been  in  force  and  effect  at  the  time  that  the  note 
was  made  (Sec.  2,  Act  75,  Session  Laws  of  Hawaii 
1939)  ;  (b)  any  statutory  licensee  could  purge  any  ex- 
isting loan  from  usury  by  refunding  within  a  set 
period  the  excess  above  what  could  have  been  legally 
collected  under  the  1939  Act  (Sec.  3,  Act  75,  Session 
Laws  of  Hawaii  1939) ;  and  that  (c)  no  action  shall 
lie  against  any  statutory  licensee  under  the  1933  or 
1937  Acts  to  recover  interest  or  charges  which  were 
legally  chargeable  or  collectible  (Sec.  4,  Act  75,  Ses- 
sion Laws  of  Hawaii  1939).  This  latter  section  was 
merely  a  statutory  codification  of  the  ruling  adopted 
in  Carey  v.  Discount  Corp.,  36  Haw.  107,  that  interest 
voluntarily  i3aid  could  not  he  recovered  after  payment 
on  the  ground  of  alleged  usury. 

(c)  Decisions  of  the  courts  below. 

The  trial  court  found  as  a  fact  that  the  promissoiy 
notes  described  in  the  complaint  were  executed  and 
delivered  to  the  plaintiff  (R.  281)  and  that  the 
amount  remaining  unpaid  on  the  notes  were  the 
amounts  claimed  in  the  petition  (R.  282)  ;  that  the 
defendant  admitted  that  interest  in  the  "sum  of 
$330.00  was  deducted  from  the  principal  of  each  note 
on  account  of  interest  at  the  time  the  loan  was  made". 
(R.  282.) 


The  trial  court  did  not  coiisidei'  it  necessary  to 
make  any  finding  as  to  whetJier  tJie  interest  charged 
was  or  was  not  in  violation  of  the  1937  Act  because 
under  the  i9;>9  Act  the  defense  of  usury  was  not  avail- 
able to  the  defendant  (R.  291) ;  that  the  Legislature 
had  clear  constitutional  power  to  repeal  or  amend 
the  usury  laws  retroactively  (R.  286,  et  seq.) ;  that 
the  decision  in  Careij  v.  Discount  Corp.,  36  Haw.  107, 
as  well  as  Sec.  4  of  Act  75,  Session  Laws  of  Hawaii 
1939,  precludes  the  recovery  of  interest  already  paid; 
that  under  the  1939  iVct  plaintiff  charged  no  more 
than  it  was  entitled  to  charge  as  a  statutory  licensee. 

The  Sui)reme  Court  held  on  appeal  that  there  was 
''not  a  scintilla  of  evidence  in  the  record  tending  to 
prove  that  the  parties  in  contemplating  loans  intended 
to  evade  any  provisions  of  the  Act  [the  1937  Act  as 
amended]  or  any  statute  on  usury";  that  the  excep- 
tions ' '  assigning  a  corrupt  agreement  to  commit  usury, 
are  untenable  and  without  merit"  (R.  302) ;  that  at 
the  time  the  notes  were  executed,  plaintiff  had  full 
and  continuing  statutory  authority  to  deduct  interest 
in  advance ;  that  since  under  the  1937  Act  no  excessive 
interest  had  been  charged,  it  was  unnecessary  to  con- 
sider the  elfect  of  the  1939  Act  or  its  constitutionality. 

Peters,  J.,  in  a  concurring  opinion  stated  it  was 
unnecessary  to  decide  whether  the  notes  were  usurious 
under  the  1937  Act  l)ecause  })y  the  '^immunizing  pro- 
visions of  the  1939  Act ' '  the  defendant  had  been  fore- 
closed from  the  defense  of  usury. 
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(d)  Questions  presented. 

1.  Is  the  statutory  (•onstruction  by  the  8ux)reme 
Court  of  the  Hawaiian  Industrial  Loan  Act  (Act  231, 
Session  Laws  of  Hawaii,  1937)  so  arbitrary,  unrea- 
sonable or  manifestly  erroneous  as  to  warrant  the  in- 
terference by  this  court? 

2.  Assuming,  without  conceding,  that  the  statu- 
tory construction  of  the  1937  Act  by  the  Supreme 
Court  was  in  error,  did  the  Legislature  of  the  Terri- 
tory of  Hawaii  lack  constitutional  power  to  amend  the 
Act  and  repeal  the  defense  of  usury  retroactively  as 
to  licensed  industrial  loan  companies  oj)erating  under 
the  jurisdiction  of  the  Bank  Examiner? 


ARGUMENT. 

I. 

THE  ADMINISTRATIVE  AND  JUDICIAL  CONSTRUCTIONS  OF 
THE  TERRITORIAL  INDUSTRIAL  LOAN  COMPANY  LAW 
ARE  REASONABLE  AND  PROPER  AND  MUST  BE  ACCEPTED 
AS  STATING  THE  RULE  OF  THE  TERRITORY. 

The  appellant's  brief  does  nothing  to  clarify  the 
matter  of  statutory  construction.  As  we  understand 
it,  counsel  would  have  this  court  of  appeal  now  rule 
that  forty  statutory  licensees  operating  in  the  Ter- 
ritory under  the  jurisdiction  of  the  Bank  Examiner 
and  making  charges  strictly  in  accordance  with  his 
rulings  and  directions  and  in  accordance  mth  the  stat- 
utes as  construed  hy  the  highest  court  of  appeal  in 
the  Territory  were  guilty  of  "criminal  usury".  To 
arrive  at  this  conclusion,  the  appellant  must  ask  the 
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court  to  make  a  completely  new  finding  of  fact  on  the 
basis  of  the  very  factual  arguments  rejected  in  the 
court  below.  While  it  is  submitted  that  the  opinion 
of  the  Supreme  Court  is  unassailable,  we  shall  show 
in  detail  hereunder  why  the  statutory  construction 
is  reasonable  and  unassailable  on  appeal. 

1.    The  1937  Act  has  been  correctly  construed  by  the  Supreme 
Court. 

The  burden  of  the  appellant's  brief  is  that  the 
8u])reme  Court  did  not  correctly  apply  the  principle 
of  Helbush  v.  Mitchell,  supra,  which  the  Supreme 
Court  found  inapplicable  to  the  case  at  bar.  Jn  the 
case  at  bar,  it  was  stipulated,  and  the  Supreme  Court 
found  that  $330.00  was  deducted  from  the  principal 
of  each  note  on  account  of  interest  "deducted  in  ad- 
vance" (R.  304),  and  that  the  deduction  did  not  ex- 
ceed the  limit  fixed  by  Section  4  (a)  of  Act  154,  Ses- 
sion Laws  of  Hawaii  1933,  or  Section  6782-N  added 
by  Act  231,  Session  I^aws  of  Hawaii  1937  or  by  Sec- 
tion L-2  (a)  of  the  amendatory  Act  75,  Session  Laws 
of  Hawaii  1939.^  In  the  Helbush  case,  supra,  the 
court  having  found  that  the  interest  involved  was  not 
deducted  in  advance  and  was  in  fact  in  excess  of  the 
greatest  amount  that  could  have  been  charged;  hence, 
for  his  remedy,  the  lender  was  relegated  to  the  pro- 
Adsions  of  Section  7053,  Revised  Laws  of  Llawaii  1935 
(general  usury  statute). 

The  1937  Act  by  definition  regulates  persons,  etc., 
"engaged  in  the   lending  of  money  to  be  repaid  in 


•■'For  cuiivenieiK'c,  the  i)i()visi()iis  referred  to  are  set  out  in  the 
appendix  hereto. 
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weekly,  monthly  or  other  periodical   installments  of 
principal  sums  as  a  Imsiness."  (Sec.  6782-A  (4).) 

The  term  "engaging-  in  the  business  of  an  industrial 
loan  and  investment  company"  is  defined  to  "mean 
and  include  the  money  to  be  rei)aid  in  weekly,  monthly 
or  other  periodical  instalhnents  of  principal  sums,  and 
*  *  *  the  purchase  or  discount  of  installment  paper 
from  another"  (Sec.  b782-x\  (5)). 

Under  the  provisions  of  Sec.  6782-E  a  license  is 
required  to  be  obtained  in  order  to  obtain  the  benefits 
of  law.  It  is  specifically  provided  that  no  unlicensed 
person  "shall  possess  or  exercise,  unless  expressly 
given  and  possessed  or  exercised  under  other  laws, 
any  of  the  benefits,  rights,  powders  or  privileges  which 
are  herein  conferred  upon  licensees  hereunder". 

Under  Sec.  6782-F  apjjlications  for  licenses  must 
be  made  with  the  Bank  Examiner  showing  the  fitness 
of  the  applicant  and  also  that  the  business  will  pro- 
mote the  convenience  of  the  locality  or  community  in 
which  the  lousiness  of  the  applicant  is  to  be  conducted. 

Sec.  6782-M  sets  out  the  specific  powers  of  li- 
censees, including  the  power  to  make  loans  and  "con- 
tract for  such  interest,  discount  or  other  consideration 
permitted  by  this  chapter". 

In  Sec.  6782-N  the  permissible  rates  of  interest 
are  jorescribed.  This  section  is  discussed  hereunder 
in  detail. 

The  balance  of  the  chapter  contains  detailed  pro- 
visions relating  to  the  operation  of  statutory  licensees 
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and  the  manner  in  which  they  are  permitted  to  con- 
duct their  business.  In  Sec.  ()782-W  the  Bank  Ex- 
aminer is  given  authority  with  the  approval  of  the 
(fovernor  to  promulgate  regulations  not  inconsistent 
with  law. 

By  Sec.  6782-X  detailed  reports  are  required  to 
be  made  to  the  Bank  Examiner  and  jjublished  from 
time  to  time. 

By  Sec.  6782-CC,  the  Bank  Examiner  is  required 
to  make  examinations  of  statutory  licensees  to  see 
whether  all  matters  of  law  "and  particularly  as  to 
interest  and  other  charges  are  being  complied  with". 

The  provisions  of  the  1937  Act  relating  to  interest 
read  as  follows: 

"Sec.  6782-N.  Rate  or  rates  of  interest.  No 
industrial  loan  and  investment  company,  subject 
tO'  the  provisions  of  this  chapter,  shall  directly 
or  indirectly  charge,  contract  for,  collect  or  re- 
ceive any  interest,  discount,  fees,  charges  or  other 
consideration  on  any  loan  or  loans  made  by  it 
except  as  provided  by  this  section. 

"Interest  on  loans  made  by  any  industrial  loan 
and  investment  company,  subject  to  this  chapter, 
may  be  deducted  in  advance  at  the  rate  of  but  not 
exceeding  one  per  centmn  (1%)  per  month,  and 
in  addition,  the  company  may  require  and  re- 
ceive weekly,  monthly  or  other  periodical  in- 
stallments with  the  privilege  to  the  company  to 
declare  the  entire  unpaid  balance  due  and  payable 
in  the  event  of  default  in  the  payment  of  any 
installment.  No  person,  lirm,  association,  partner- 
ship or  corporation  (not  holding  a  license  issued 
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under  this  chapter)  shall  charge,  contract  for, 
coUect  or  receive  interest,  discounts,  fees,  charges 
or  otlier  considei'ation  on  any  loan  or  loans  in  the 
amount  or  in  the  manner  provided  in  this  sec- 
tion, unless  permitted  so  to  do  by  other  terri- 
torial law^." 

The  effect  of  Sec.  6782-N  taken  with  Sec.  6782-M 
is  to  grant  to  statutory  licensees  the  power  which  non- 
licensees  do  not  have,  of  deducting  interest  in  advance, 
and,  in  addition,  receiving  uniform  weekly  or  monthly 
installments  of  principal.  While  it  is  difficult  to  fol- 
low the  appellant's  contention,  we  infer  from  speci- 
fications of  error  Nos.  5,  6,  7,  and  8  that  the  appellant 
disputes  the  validity  of  the  mathematical  calculations 
made  by  the  Supreme  Court  as  to  permissible  charges 
under  the  1937'  Act.  The  appellant  fails  to  point  out 
how  the  borrower  could  pay  interest  in  advance  and 
include  the  amount  of  the  jjrepaid  interest  in  the 
principal  amount  of  the  note  to  l^e  repaid.  The  Su- 
preme Court  said:  ''Corroborative  of  the  undisputed 
evidence  *  *  *  it  is  a  mathematical  certainty  that  in- 
terest at  the  rate  of  one  per  cent  a  month  for  fifteen 
months  (the  period  of  each  note)  on  principal 
amounts  of  $2,330.00  and  $1,165.00  would  be  $349.50 
and  $174.75,  respectively.  The  interest  on  such  loans, 
which  in  this  case  was  actually  deducted  in  advance 
in  the  respective  amounts  of  $330.00  and  $165.00,  is 
therefore  not  usurious,  it  not  l)eing  at  a  I'ate  greater 
than  one  per  cent  per  month,  but  rather  at  a  lesser 
one."    (R.  305.) 
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2.    The  legislative  background  and  administrative  construction 
accord  with  the  Supreme  Court  decision. 

The  puiposc  of  the  statute  must  be  gathered  from 
its  four  corners.  It  is  clear  tliat  the  1937  Act  had  for 
its  purpose  the  grantiug-  of  special  privileges  not  en- 
joyed hy  the  public  gcuerally  to  licensees  who  sub- 
jected themselves  to  the  governmental  controls  pre- 
scribed therein  in  accordance  with  similar  practice  in 
various  states.  It  is  als<j  clear  that  any  person  so  long 
as  he  charges  no  more  than  tlie  interest  prescribed  by 
the  Greneral  Usury  Statute  (Sec.  7053,  Revised  Laws 
of  Hawaii  1935)  can,  without  obtaining  a  license  or 
subjecting  himself  to  the  Bank  Examiner's  super- 
vision, engage  in  the  lending  of  money  at  the  rate  of 
twelve  per  cent  (12%)  per  annimi. 

The  1937  Act  Avas  introduced  in  the  1937  session  of 
the  Legislature  as  Senate  Bill  244  and  was  treated  as 
a  comjjanion  bill  to  Senate  Bill  245  which  provided 
for  the  licensing  of  small  loan  companies  (see  Senate 
Journal  (1937),  19th  Legislature  of  Hawaii,  p.  1066). 
In  the  report  of  the  Senate  Judiciary  Committee  on 
Senate  Bill  2M,  it  is  stated  that  the  companion  bills 
had  for  their  purpose  ''the  setting  up  of  a  proper 
code  under  which  financial  institutions  coming  within 
the  provisions  of  this  Act  may  ])e  2)roperly  supervised 
for  the  mutual  good  of  the  public,  the  companies 
themselves,  and  the  Bank  Examiner."  (Senate  Journal 
(1937)  loc.  cit.,  supra.) 

In  the  ve))()vt  of  the  House  Judiciary  Committee  on 
Senate  J  Jill  244,  the  C\)nnnittee  stated  that  the  bill 
"gives  to  industrial  loan  and  investment  companies 
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the  rights  and  privileges  which  are  recognized 
throughout  the  niainhmd  United  States  as  theirs." 
(House  Journal  (1937),  19th  Legislature  of  Hawaii, 
p.  2237.) 

Even  a  superficial  review  of  the  statutes  on  the 
mainland  of  the  United  States  relating  to  industrial 
loan  companies,  and  loan  companies  of  similar  char- 
acter, shows  that  they  have  a  certain  general  char- 
acteristic: The  right  is  given  to  such  companies  to 
deduct  interest  in  advance  on  the  entire  loan  and  also 
by  the  issuance  of  investment  certificates  or  })y  direct 
repayments  to  secure  the  repayment  of  the  loan,  in 
equal  installments.  In  all  the  statutes  examined  the 
right  is  given  statutory  licensees  to  require  the  bor- 
rower to  pay  periodical  installments  without  a  re- 
duction in  the  amount  of  interest  charged  by  reason 
of  such  periodical  repayments.  See  for  example  1 
General  Laws  of  California  1937  (Deering)  Act  3603, 
Sees.  1-12  relating  to  industrial  loan  companies;  and 
statutes  cited  hereinafter. 

It  is  clear  from  the  legislative  committee  reports 
and  the  testimony  of  the  Bank  Examiner  that  the 
Legislature  in  1937,  in  adopting  a  comprehensive  code 
covering  industrial  loan  companies,  understood  and 
believed  that  tliey  were  giving  to  statutory  licensees 
the  privilege  of  engaging  in  the  business  which  i)ar- 
ticularly  characterizes  industrial  loan  companies  or 
"Morris  Plan  Banks"  (R.  250).  The  essential  char- 
acteristic of  the  business  carried  on  by  sucli  companies 
is  that  in  one  form  or  another  interest  is  charged  on 
the  full  amount  of  a  loan  made  and  the  borrower  is 
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obligated  to  make  the  repayment  of  periodical  install- 
inentfi.  In  tlie  trade  or  business  in  which  this  is  con- 
ducted in  Hawaii  the  charge  is  known  as  ''block  in- 
terest" as  distinguished  from  ''simple  interest".  An 
examination  of  such  statutes  ot*  states  on  the  mainland 
which  have  licensed  "Morris  Plan  Banks"  or  "In- 
dustrial Loan  Companies"  reveals  that  all  of  them 
have  the  common  characteristic  of  permitting  the 
statutory  licensees  to  recover  block  interest  in  one 
form  or  another.  We  are  unal)le  to  find  any  statute 
where  a  statutory  licensee  is  relegated  to  the  General 
Usury  Statute  to  determine  charges  that  can  be  made 
for  loans  specitically  j^ermitted  by  special  statute. 
The  California  statute  cited  supra  permits  "Indus- 
trial Loan  Companies"  to  charge  interest  at  the  legal 
rate  in  advance,  and  to  receive  or  require  monthly 
installments  on  certificates  of  investment,  with  or 
without  allowance  of  interest  on  such  installments. 

Ilie  Missouri  statute  (see  1  Rev.  8tats.  Mo.  1939,  c. 
33,  art.  8,  sec.  5421,  p.  1308)  permits  "Loan  and  In- 
vestment Companies"  under  statutory  license  to  lend 
money  and  at  the  same  time,  after  deducting  interest 
in  advance  at  full  legal  rate,  to  require  ])eriodic  in- 
stalhnents  on  certificates. 

The  Pennsylvania  statute  (see  1  Laws  of  Pa.  1937, 
No.  66,  sec.  13,  p.  269)  permits  "Consumer  Discount 
Companies"  to  charge,  contract  for,  receive  or  collect 
interest  on  discount  at  a  rate  not  to  exceed  six  per 
cent  (the  legal  rate  in  I^ennsylvania)  of  the  principal 
amount  of  a  contract  which  is  payable  in  one  year  by 
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a  single  pajaneiit,  or  is  payable  in  equal  installments 
amortized  over  a  period  of  one  year. 

The  Colorado  statute  (see  2  Colo  Stats.  Ann.,  c.  18, 
art.  6,  sec.  153,  p.  305)  permits  "Industrial  Banks" 
under  statutory  license  to  collect  interest  at  ten  per 
cent  i^er  annum  on  amounts  of  loan  and  requires  bor- 
rower to  make  periodical  deposits  during  the  period 
of  the  loan,  with  or  without  an  allowance  or  interest 
on  such  deposits. 

The  Indiana  statute  (see  5  Burns  Ind.  Stats.  Ann. 
1933,  Sees.  18-3103  to  18-3125,  in  Pocket  Supplement 
p.  157)  contains  a  comprehensive  code  for  "Indus- 
trial Loan  and  Investment  Companies"  and  by  Sec. 
18-3117  (p.  163)  provides  that  the  Department  of 
Financial  Institutions  shall  prescribe  maximum  in- 
terest rates  and  other  charges.  The  rates  to  be 
adopted  must  be  uniform  throughout  the  state  and 
shall  be  adopted  after  a  public  hearing. 

The  Virginia  statute  (see  Virginia  Code  of  1942, 
Ami.,  T.  H.  37,  c.  166A,  Sec.  4168  (6),  p.  1494)  per- 
mits "Industrial  Loan  Associations"  to  charge  in  ad- 
vance "the  legal  rate  of  interest  upon  the  entire 
amount  of  the  loan"  and  to  require  the  repayment  of 
the  loan  in  weekly,  monthly  or  other  periodical  in- 
stallments. 

The  Washington  statute  (see  1  Pierce's  Code,  Wash. 
1939,  Sees.  4691-12,  p.  1055,  and  Sees.  4691-8,  p.  1057) 
permits  "Industrial  Loan  Conqjanies"  to  collect  in- 
terest at  the  rate  of  ten  per  cent  per  annum  deducted 
in  advance  and  requires  the  purchase  of  certificates 
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with  not  less  tliaii  three  per  cent  interest  allowed  on 
the  certificates.  Under  a  prior  law,  Laws  (Wash.)  of 
1923,  c.  172,  relating  to  industrial  loan  companies,  li- 
censees could  deduct  interest  in  advance  at  the  rate 
of  eight  per  cent  per  annum  and  receive  payments  on 
certificates  with  or  without  the  allowance  of  interest. 
The  prior  law  is  described  in  State  v.  Ilinkle,  235 
Pac.  359  (Wash.  1925),  which  states  that  the  most 
characteristic  function  of  industrial  loan  companies  is 
to  receive  payment  for  the  sale  of  written  evidences 
of  debt  in  installments  or  otherwise. 

The  Minnesota  statute  (see  1  Minn.  Stats.  (1941), 
c.  53,  8ec.  53.04,  p.  438)  permits  "Industrial  Loan  and 
Thrift  Companies"  to  deduct  interest  in  advance  (one 
year  interest)  and  requires  as  a  condition  of  the  loan 
that  borrower  make  periodic  payments  for  a  cer- 
tificate with  or  without  interest  over  the  period  of  the 
loan. 

The  Deputy  Bank  Examiner  testified  as  to  the  leg- 
islative background  of  the  1937  Act  and  stated  that  it 
was  intended  to  fill  an  economic  ,need  of  the  Territory 
and  that  the  specific  charges  made  by  the  defendant 
were  in  accordance  with  the  uniform  administrative 
construction  of  the  Acts  by  the  Bank  Examiner's  de- 
partment (R.  248-276). 

For  the  purpose  of  considering  the  reasonableness 
of  the  construction  of  the  Hawaiian  statute,  it  is  not 
necessary  that  a  minute  examination  be  made  of  the 
various  statutes  or  the  rates  ol*  interest  allowed  in 
the  various  states  in  laws  relating  to  industrial  loan 
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companies.  The  essential  cliaiacteristic  of  such  com- 
panies which  our  legislature  clearly  intended  to  have 
characterize  Hawaiian  industrial  loan  companies  is 
substantially  the  same:  That  in  one  form  or  another 
the  licensed  company  can  receive  what  is  known  in 
the  business  as  ''block  interest",  i.e.,  interest  in  ad- 
vance with  the  right  to  receive  periodical  repayments 
in  one  form  or  another  on  the  original  principal 
amomit — a  privilege  not  enjoyed  by  unlicensed 
persons. 

The  Legisture  will  not  be  presmned  to  have,  there- 
fore, done  a  useless  or  futile  act.  As  we  understand 
it,  the  appellant's  contention  is  that  Sec.  7053  of  the 
Revised  Laws  of  Hawaii  1935  (now  Sec.  8734,  Re- 
vised Laws  of  Hawaii  1945)  was  applicable  and  that 
an  industrial  loan  company  could  have  done  no  more 
than  collect  twelve  per  cent  simple  interest  on  the 
declining  balances  of  principal.  It  is  obvious  that 
such  a  construction  would  make  the  1937  Act  mean- 
ingless; first,  because  in  the  absence  of  express  statu- 
tory prohibition  (none  exists  in  Hawaii)  anyone  can 
collect  interest  in  advance  without  violating  the  gen- 
eral usury  laws,  and  second,  because  in  the  1937  Act 
it  is  specifically  provided  that  no  person  except  an 
industrial  loan  company  can  charge  interest  in  the 
manner  permitted  by  Sec.  6782-N  ''unless  permitted 
so  to  do  by  other  territorial  law".  • 

"Interest  is  not  payable  in  advance  unless  there 
is  a  specific  agreement  of  the  parties  to  that 
effect.  One  may  exact  inter  eat  in  advance  with- 
out violation  of  the  iisary  laws,  in  the  absence  of 
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express  statutory  provisions,  and  where  the  agree- 
ment of  the  parties  declares  interest  'payable  in 
advance',  or  'due  in  advance',  such  provision  is 
to  be  given  eft'ect  as  expressing  their  intention  in 
making  the  Contract."    (Italics  ours.) 

30  Am.  Jar.  (Interest),  8ec.  11,  p.  13; 

27  R.C.L.  (Usury),  Sec.  26,  p.  222  and  a  multi- 
tude of  cases  cited  in  fn.  10. 

For  2:)urposes  of  the  general  usury  laws,  interest 
deducted  in  advance  is  to  be  treated  the  same  as  com- 
pound interest.  Thus,  altliough  by  statute  in  Hawaii 
it  is  specifically  provided  that  ''no  action  shall  be 
maintainable  in  any  court  of  the  Territory  to  recover 
compound  interest  upon  any  contract  whatever"  (see 
Sec.  8737,  Revised  Laws  of  Hawaii  1945)  it  is  well 
established  that  by  contract  of  the  j^arties  after  simple 
interest  is  due,  interest  upon  interest  may  be  lawfully 
contracted  for  and  collected. 

Jones  V.  Wight,  8  Haw.  614,  618; 

Bolte  V.  Akau,  8  Haw.  742,  743 ; 

Nawahi  v.  Trust  Co.,  30  Haw.  359,  379. 

In  the  al)sence,  therefore,  of  any  industrial  loan 
statute,  by  specific  contract  interest  could  have  been 
deducted  in  advance  at  the  rate  of  twelve  per  cent 
per  annum  by  anyone  in  the  Territor}^  To  hold  that 
the  Legislature  by  its  1937  Act  did  not  give  licensees 
the  right  to  receive  ' '  block  interest ' '  in  advance,  where 
interest  is  in  fact  deducted  in  advance  as  in  the  case 
at  bar,  is  to  hold  that  the  entire  Industrial  Jjoan 
Statute,  and  the  prescril)ed  system  of  licensing  and 
regulation,  resulted  in  industrial  loan  companies  hav- 
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ing  no  privilege  with  respect  to  rates  that  the  general 
public  did  not  already  enjoy.  In  the  absence  of  the 
strong  reason  therefor,  a  court  will  not  give  a  statute 
a  construction  which  brings  a  futile  or  unreasonable 
result,  nor  will  transactions  be  construed  to  be 
usurious  "when  it  may  l)e  explained  on  any  other 
hypothesis".   66  C.  J.  (Usury),  pp.  172-173.* 

We  do  not  concede  that  there  is  any  ambiguity  un- 
der the  1937  Act  as  to  the  charges  the  licensees  could 
make  thereunder.  We  do  not  concede  that  Helhiish  v. 
Mitchell,  supra,  has  any  application  to  the  case  at 
bar,  where  the  statutory  licensee  concededly  deducted 
intei'est  in  advance,  but  if  there  is  any  doubt  as  to  the 
meaning  of  the  1937  Act,  under  familiar  and  well 
estal)lished  principles  ol'  local  law  (1)  the  contem- 
poraneous construction  placed  on  the  Act  by  the  ad- 
ministrative agency  or  executive  department  that 
prepared  the  law  and  was  charged  with  its  execution 
will  not  be  disregarded  without  cogent  reasons. 

County  of  Haivaii  v.  Auditor,  25  Haw.  372,  377; 
see,  also, 

Frank  NicJiols,  Ltd.  v.  Vanatta,  33  Haw.  602, 
606; 


^Appellant's  repeated  assertion  that  ''plaintiff  through  its  treas- 
urer admitted  that  it  was  charging  illegal  interest"  (see  Appel- 
lant's Br.  p.  10,  repeated  at  p.  28)  cannot  be  supported.  The 
record  page  referred  to  (R.  133)  is  devoid  of  any  admission 
claimed  by  appellant  and  in  fact  includes  a  statement  made  by 
appellant  which  was  stricken  from  the  record  {11.  135)  because  it 
was  inconsistent  with  the  wiitten  stipulations  and  was  obviously 
merely  a  statement  by  the  appellant  of  an  alleged  construction  of 
law. 
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(2)  the  statute  will  be  read,  tugetbei'  with  the  general 
usury  statute  whicli  is  in  pari  materia,  so  as  to  give 
reasonable  elt'ect  to  both  statutes. 

Territory  v.  Wills,  25  Haw.  747 ; 
Gamewell  Co.  v.  City  and  County  of  Honolulu, 
33  Haw.  817; 

(3)  the  entire  statute  will  be  taken  as  a  whole  to 
cany  out  tlie  legislative  purpose  and  intention,  and  so 
as  to  a\()id  iii.justice,  op])ression  or  an  absurd  con- 
sequence. 

Hawaii  v.  MankicU,  190  U.  S.  197,  212,  213. 

The  enactment  of  Act  98,  l^aws  Sp.  S.  1941  (now  c. 
176,  Revised  Laws  of  Hawaii  1945),  providing  a  code 
covering  conditional  sales  in  the  Territory,  is  a  fur- 
ther step  in  the  direction  of  adopting  salutary  laws 
covering  consumer  credit  in  the  Territory.  Under  this 
statute  a  conditional  \endor  of  personal  property 
cannot  now  charge  more  for  his  financing  charges 
than  a  licensed  industrial  loan  company  could,  if  the 
transaction  were  financed  by  such  a  licensee  mider  the 
provisions  of  the  1939  Act. 

No  reaso]i  lias  been  shown  w^hy  the  construction  of 
the  1937  Act  by  the  Bank  Examiner  (R.  250-276)  and 
the  Supreme  Court  is  iuA^alid;  that  as  a  part  of  our 
system  of  laws  governing  money  lending  (which  in- 
cludes the  laws  governing  small  loans  companies,^ 
building  and  loan  companies,**  pawn  brokers,'  Indus- 


5Act  232,  S.  L.  Haw.  1937 ;  Chap.  171,  R.  L.  Haw.  1945. 

«Ac1  2()S,  S.  li.  Haw.  1927,  as  amended ;  Chap.  153,  R.  L  Haw. 
1945. 

"Act  28,  S.  L.  Haw.  1886,  as  amended;  Sees.  7096-7101,  R  L. 
Haw.  1945. 
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trial  loan  companies,^  tlic  Conditional  Sales  Act," 
the  general  civil  usury  laws/"  the  criminal  usury 
law^^),  such  construction  is  reasonable  and  accords 
with  the  intent  and  pur})ose  of  the  Legislature;  that 
such  construction  cannot  l)e  disturl^ed  without  uj)- 
setting  the  entire  statutory  framework,  and  no  cogent 
or  other  reason  has  been  shown  therefor. 

The  lower  court's  construction  avoids  any  con- 
stitutional problem,  and  in  the  absence  of  manifest 
error,  it  must  he  accepted  as  correct. 

Waialua    Agricultural    Co.    v.    Christian,    305 

U.  S.  91  (1938) ; 
Walker  v.  O'Brien,  115  F.   (2d)   956  (CCA. 
9,  1940),  cert,  denied  312  U.   S.  707,  85  L. 
ed.  1139. 


II. 

ASSUMING  WITHOUT  CONCEDING  THAT  THE  STATUTORY 
CONSTRUCTION  OF  THE  1937  ACT  BY  THE  SUPREME 
COURT  WAS  IN  ERROR  THE  LEGISLATURE  OF  THE  TERRI- 
TORY HAD  AND  EXERCISED  CONSTITUTIONAL  POWER  TO 
REPEAL  THE  DEFENSE  OF  USURY  RETROACTIVELY. 

The  trial  court  found  it  unnecessary  to  construe 
the  1937  Act  because  under  the  1939  amendment  it 
was  made  clear  that  the  interest  charges  made  were 
within  permissible  limits  and  if  there  was  any  defense 


sAct  231,  S.  L.  Haw.  1937,  as  amended;  Chap.  170,  R.  L.  Haw. 
1945. 

9Aet  98,  Law.  Sp.  S.  1941 ;  Chap.  176,  R.  L.  Haw.  1945. 
loSec.  8734,  R.  L.  Haw.  1945. 
"Sec.  8736,  R.  L.  Haw.  1945. 
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of  usury  at  the  time  the  notes  sued  on  were  executed, 
this  defense  liad  l)oen  re])ealed  and  the  legislature  had 
constitutional  authority  to  do  so.  The  majority  of 
the  Supreme  (^ourt  adopted  the  view  that  the  1937 
statute  was  clear  and  unambiguous  and  that  the  in- 
dustrial loan  company  (charged  no  more  than  they 
were  permitted  to  do  under  the  statute  (R.  303-304). 
Judge  E.  C.  Peters,  in  concurring,  thought  it  was 
unnecessary  to  consider  the  language  of  the  1933  and 
the  1937  acts  because  the  1939  Act  clarif}T.ng  the 
earlier  acts  was  clear  and  unambiguous  and  disposed 
of  any  defense  that  the  a])pellant  might  have  had  (R. 
309). 

It  is  ajiparent  that  it  will  only  be  necessary  for  this 
court  to  consider  the  language  or  the  constitutionality 
of  the  1939  Act  if  this  Court  determines  that  the 
Supreme  Court's  construction  of  the  1937  Act  is  so 
'^ manifestly  erroneous"  as  to  require  a  correction.  In 
order  to  permit  the  appellant  to  recover  on  his  coun- 
terclaim, it  would  also  be  necessary  for  this  court  to 
overrule  the  decision  of  the  Supreme  Court  in  Carey 
V.  Discount  Corp.,  36  Haw.  107,  stating  the  common 
law  rule  in  Hawaii  on  the  recoA^erability  of  interest 
paid.  The  appellant  has  not  in  his  brief  suggested  any 
reasons  why  either  the  statutory  construction  or  the 
general  law  in  Hawaii  on  voluntaiy  payments  of  in- 
terest should  be  revised  by  this  court.  In  this  section 
of  the  brief  we  shall  merely  summarize  what  seems 
to  be  undisputed  law  that  if  the  appellant  ever  had 
any  defenses  under  the  1937  Act,  these  defenses  have 
been  validly  repealed  by  curative  legislation. 
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(a)  The  defense  of  usury  is  not  available  to  the  defendant  with 
respect  to  the  notes  sued  on  by  the  plaintiff. 

The  Supreme  Court  found  that  the  appellee  charged 
no  more  than  it  was  permitted  to  charge  under  the 
1937  Act  as  administered  by  the  Bank  Examiner.  The 
Supreme  Court  found  no  ambiguity  in  the  1937  Act, 
but  certainly  if  there  was  any  ambiguity  in  this  Act, 
it  was  corrected  in  the  1939  Act. 

Section  2  of  Act  75,  Session  Laws  of  Haivaii  1939, 
reads  as  follows: 

"Section  2.  Insofar  as,  and  to  the  extent  that,  it 
lies  within  the  power  of  the  legislature  so  to 
enact,  it  is  hei*e]\y  provided  that  the  defense  of 
usury  provided  by  chapter  232,  and  particularly 
by  section  7053,  of  the  Revised  Laws  of  Hawaii 
1935,  shall  not  be  available  to  any  party  in  any 
action  brought  upon  or  arising  out  of  any  note 
or  other  contract  to  pay  or  secure  the  payment 
of  money  heretofore  made  or  executed  to  any  per- 
son, firm,  association  or  corporation  as  the  payee 
or  obligee  of  such  note  or  contract,  which  payee 
or  obligee  was  duly  licensed  under  Act  154  of  the 
Session  Laws  of  Hawaii  1933,  or  imder  Act  231, 
Series  D-140,  of  the  Session  Laws  of  Hawaii  1937, 
at  the  time  of  the  making  of  such  note  or  other 
contract,  if  such  note  or  contract  provides  for, 
and  there  has  been  collected  thereon  by  such 
payee  or  obligee  or  the  holder  thereof,  no  greater 
rate  or  amount  of  interest  or  other  charges  or 
both,  than  those  that  would  have  been  permitted 
imder  this  Act  if  it  had  been  in  force  when  such 
note  or  contract  was  made." 

Sec.  2,  Act  75,  S.  L.  Haw.  1939,  262. 
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It  is  wholly  beyond  dispute  that  plaintiff  did  not 
collect  a  ''greater  rate  or  amount  of  interest  or  othei* 
charges  or  both,  than  those  that  would  have  been  per- 
mitted under  this  act  (1939  Act)  if  it  had  been  in 
force  when  such  note  or  contract  was  made".  This  is 
made  as  clear  in  the  1939  Act  as  language  can  make 
anything  clear.  By  Section  b782  (a)  of  the  1939  Act, 
providing  definitions,  it  is  specifically  provided  that 
the  right  permitted  to  have  interest  ''deducted  in  ad- 
vance" includes  any  of  the  following  practices: 

"(a)  Such  interest  may  be  computed  on  the 
principal  amount  of  the  contract  (at  the  maximum 
rate  or  rates  mentioned  in  section  6782-L,  or  at 
any  lesser  rate  oi  rates)  for  the  duration  of  the 
contract  as  though  such  })T'incipal  amount  were 
to  remain  outstanding  and  unpaid  foi-  the  full 
term  of  the  contract,  and  such  interest  and  other 
charges  may  be  deducted  from  such  principal 
amount  at  the  time  the  loan  is  made  and  retained 
by  the  lender  and  applied  (in  the  case  of  such 
other  charges)  for  the  purposes  authorized  by 
this  chapter,  not>vithstanding  the  fact  that 
periodical  jjayments  of  principal  are  required  by 
the  contract  and  that  the  borrower  does  not  re- 
ceive the  full  amount  of  such  principal,  but  only 
the  balance  thereof  aftei*  such  deductions. 

"(b)  l^he  interest  may  l>e  computed  (at  the  max- 
imum rate  or  rates  mentioned  in  section  6782-L, 
or  at  any  lesser  i*ate  or  rates)  upon  the  amount 
to  be  actually  received  by  the  borrower,  as  though 
said  amoimt  were  to  remain  outstanding  and  un- 
paid for  the  full  term  of  the  contract,  and  such 
interest  and  other  charges  may  be  added  to  said 
amount  to  be  actually  received  by  the  borrower, 


28 


and  the  total  amount  produced  by  such  addition 
may  then  be  constituted  the  princii)al  amount  of 
the  contract,  and  the  amount  of  the  interest  and 
other  charges  so  added  may  then  nevertlieless  be 
deducted  from  said  principal  amount  and  re- 
tained by  the  lender  at  the  time  the  loan  is  made, 
notwithstanding  the  fact  that  periodical  pay- 
ments of  said  principal  amount  are  requii*ed  by 
the  contract  and  that  the  amount  actually  re- 
ceived by  the  borrower  is  less,  by  the  amount  of 
the  interest  and  other  charges  so  added  thereto, 
than  said  principal  amount;  })rovided,  that  no 
loan  upon  which  interest  and  other  charges  have 
been  added  for  the  purpose  of  determining  the 
principal  amount  of  the  contract  shall  be  held 
usurious  if  the  intei*est  and  other  charges  so 
added  do  not  exceed  the  amount  of  intei-est  and 
other  charges  which  would  be  deductible  from  a 
loan  of  the  same  principal  amount  if  computed 
in  the  manner  set  forth  in  paragraph  (a)  of  this 
item  (9)." 

Act  75,  S.  L.  Haw.  1939,  253-254. 

The  specific  interest  rates  and  other  charges  are 
set  forth  at  length  in  Section  6782-L  and  the  provi- 
sions thereof  applicable  to  the  notes  in  the  case  at 
bar  are  set  forth  in  subparagraphs  2(h),  (c)  and  (d) 
as  follows: 

"(b)  Where  interest  is  payable  or  deducted  in 
advance  upon  a  contract  payable  in  a  jjeriod  o\'. 
more  than  18  months  it  shall  not  exceed  an  amount 
computed  in  the  manner  set  forth  in  item  (9)  of 
section  H782-A,  as  follows:  12  ])er  cent  j)er  annum 
for  the  first  18  months,  jdus  9  per  cent  j)er  annum 
for  the  next  12  months  (or  portion  thereof)  plus 
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6  per  cent  per  annum  for  tlie  next  12  months  (or 
portion  thereof),  phis  3  ]wr  cent  per  annum  for 
the  next  6  months  (or  portion  thereof),  of  such 
period,  as  the  case  may  be. 

*' Interest  shall  not  he  deductible  in  advance  for 
more  than  four  years. 

''For  example,  upon  a  contract,  the  principal 
amount  of  which  is  $120.00,  payable  in  24  months, 
in  monthly  installments  of  $5.00,  the  maximum 
interest  which  may  be  deducted  in  advance  under 
this  section  is  computed  as  follows: 

12%  per  annum  of  $120.00  for  first 

18  months $21.60 

9%  per  annum  of  $120.00  for  next 
6  months 5.40 

Total  interest  deductible  in  advance 
from  the  principal  amount  of  the 
contract    $27.00 

''  (c)  in  addition  to  collecting  or  deducting  in- 
terest in  advance,  as  aforesaid,  the  company  may 
require  and  receive  repayment  of  the  ])rincipal 
amount  of  the  contract  in  uniform  weekly, 
monthly,  or  other  periodical  instalments  with  the 
privilege  to  the  company  (subject  to  the  interest 
refund  provisions  of  this  section  where  applica- 
ble) to  declare  the  entire  unpaid  balance  due  and 
payable  in  the  cA-ent  of  default  in  the  ])ayment  of 
any  instalment. 

"(d)  In  addition  to  recfuiring  and  collecting 
interest  in  the  manner  and  at  the  rates  herein- 
before provided  for,  the  company  may  also  re- 
quire and  receive  the  payment  of  interest  at  not 
to  exceed  12  per  cent  per  annum  from  the  date  of 
delinquency  on  any  principal  instalment  or  por- 
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tion  tliereof  which  remains  unpaid  on  the  date 
of  maturity,  of  such  instalment  where  there  has 
been  no  extensions  or  deferment  by  mutual  agree- 
ment, or  where  the  amount  extended  or  deferred 
is  not  paid,  on  the  due  date  agreed  upon." 

Act  75,  S.  L.  Haw.  19S9,  Sec.  6782-L,  2(b),  (c) 
and  (d). 

It  is  only  necessary  to  take  the  Plaintiff's  Exhibits 
A-1  to  H-1  (R.  22-42)  and  the  Defendant's  Exhibits 
1-A  to  38-A  (R.  191-238)  which  were  stipulated  by 
the  parties  (R.  56)  as  showing  the  detailed  facts  witli 
respect  to  each  note  mentioned  in  the  plaintiff's  com- 
plaint and  in  the  defendant's  counterclaim  and  to 
place  the  exhibits  alongside  the  statute  and  it  will  be 
api)arent  that  the  charges  made  come  well  within  the 
framework  of  the  charges  permitted  under  the  1939 
Act. 

(b)  The  defense  of  usury  can  be  repealed  retroactively. 

It  is  now  settled  law  in  Hawaii  that  any  and  all 
rights  with  respect  to  usury  are  of  statutory  origin 
created  by  the  legislature  {Carey  v.  Discount  Corpo- 
ration, 36  Haw.  107,  113).  The  statutory  history  of 
usury  in  the  Territory  of  Hawaii  which  had  careful, 
detailed  study  in  the  foregoing  case  fully  justifies  the 
conclusion  that  the  recovery  of  unlawful  interest 
voluntarily  paid  did  not  form  a  part  of  the  common 
law  of  this  Territory  (see  36  Haw.  117). 

The  genei'al  rule  with  rosy)cct  to  the  retroactive  re- 
peal of  usury  statutes  is  clearly  stated  in  (>  R.C.L., 
Constitutioyial  Laiv,  Sec.  348,  p.  351,  as  follows : 
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''It  is  now  generally  recognized  that  the  legis- 
lature may  repeal  a  usury  law,  and  that  no  one 
has  any  vested  right  to  take  advantage  of  such 
laws,  nor  does  their  repeal  operate  as  an  impair- 
ment of  the  obligation  of  contracts.  Independent 
of  the  nature  of  Ihe  forfeiture  as  a  penalty,  which 
is  taken  away  by  a  repeal  of  such  a  statute,  the 
more  general  and  deeper  principle  on  which  they 
are  to  be  supported  is,  that  the  right  of  a  defend- 
ant to  avoid  his  contract  is  given  to  him  by  stat- 
ute, for  the  pur})ose  of  its  own,  and  not  because 
it  affects  the  merits  of  his  obligations;  and  that, 
whatever  the  statute  gives,  under  such  circum- 
stances, as  long  as  it  remains  in  fieri,  and  not 
realized,  by  having  passed  into  a  completed  t]*ans- 
action,  may  by  a  subsequent  statute  be  taken 
away.  It  is  a  pri\ilege  that  belongs  to  the  remedy, 
and  forms  no  element  in  the  rights  that  inhere  in 
the  contract." 

In  66  C.J.,  Usury,  p.  169  the  general  rule  is  laid 
down  as  follows: 

''Sec.  55.  b.  Contracts  Previously  Usurious. 
(1)  7n  General.  The  defense  of  usury  is  a  statu- 
tory defense  not  founded  on  any  common-law 
right,  either  legal  or  equitable.  It  is  generally 
considered  not  to  be  in  the  nature  of  a  vested 
constitutional  right  secure  against  legislative  in- 
vasion, but  that  it  constitutes  a  privilege,  and 
that  it  is  within  the  power  of  the  legislature  to 
take  it  away.  Thus  the  right  of  a  debtor  under  a 
usurious  contract  to  refuse  to  pay  any  interest, 
or  to  offset  against  the  original  debt  interest  al- 
ready paid,  or  to  recover  usury,  has  been  held  not 
to  be  a  vested  right.  *  *  *"  (Italics  ours.) 


32 


This  court  has  conclusively  determined  the  natui-e 
of  rights  arising  out  of  usury  statutes  and  has  settled 
any  question  as  to  the  constitutionality  of  retroactive 
repeal  of  such   statutes. 

In  Petterson  v.  Berry,  125  Fed.  902  (CCA.  9th, 
1903),  the  court  had  for  consideration  a  case  brought 
in  the  District  Court  of  the  United  States  for  the 
District  of  Alaska  on  a  promissory  note  bearing  in- 
terest at  twelve  per  cent.  Defendants  pleaded  usury 
under  an  Oregon  statute  made  applicable  hy  the 
Organic  Act  to  the  Territory  of  Alaska  under  which 
contracts  providing  for  interest  in  excess  of  eight 
per  cent  were  deemed  usurious  with  a  forfeiture  of 
the  entire  debt.  By  later  act  applical)le  to  Alaska,  the 
rate  of  interest  was  changed  to  twelve  per  cent  and 
the  question  arose  as  to  whether  the  latter  statute 
should  be  construed  retroactively  and,  if  so  construed, 
whether  the  statute  w^as  constitutional.  This  court 
said  at  page  905 : 

"It  is  well  settled  that  the  defense  of  usury, 
either  to  the  principal  of  a  contract  debt  or  to  the 
interest  thereon,  is  in  the  nature  of  a  penalty  or 
forfeiture,  w^hich  may  be  taken  away  by  legisla- 
tion, both  as  respects  previous  as  well  as  subse- 
quent contracts.  This  is  sufficiently  shown  by  the 
case  of  Ewell  v.  Daggs,  108  U.S.  143,  2  Sup.  Ct. 
408,  27  Ia  Ed.  682,  but  we  add  other  references." 

The  court  cited  a  multitude  of  cases,  all  of  which 
are  in  accord  with  the  ])rinciple  announcod.  Tii  Ewell 
V.  Daggs,  108  U.  S.  143,  27  L.  Ed.  ()82,  the  constitu- 
tionality  of   a    retroactive    re])ea1iiig   statute   was   in 
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issue.  In  a  suit  ))rouglit  to  foreclose  a  mortgage  tlic 
borrower  set  up  by  way  of*  defense  that  he  had  re- 
ceived in  cash  only  $2,000.00  and  had  executed  a 
promissory  note  for  $3,r)r)().00,  payable  in  tliree  years 
and  that  the  note  was  given  for  interest  at  the  rate 
of  twenty  per  cent  per  annum,  compo\nided  annually, 
on  which  defendant  had  paid  $1,745.00.  A  Texas  stat- 
ute in  force  at  the  time  the  transaction  was  entered 
into  made  a  contract  for  interest  in  excess  of  twelve 
per  cent  per  annum  void  as  to  the  entire  interest 
with  the  right  to  recover  principal  only.  Prior  to  the 
bringing  of  suit  the  usury  statute  had  been  rej^ealed 
and  the  question  arose  whether  the  reti'oactive  repeal 
could  be  constiutionally  applied  to  the  notes  which 
were  usurious  when  executed.  The  court  considers  the 
nature  of  the  defense  of  usury  and  i)oints  out  the 
distinction  between  acts  which  are  mala  in  se  and 
those  which  are  mala  prohihita,  pointing  out  that  a 
usury  statute  falls  under  the  second  classification; 
where  the  only  bar  to  recovery  is  a  statutory  bar  the 
legislative  branch  which  imposed  the  statutory  limita- 
tion may  remove  the  same  retroactively.  The  court 
uses  the  following  significant  language  at  pages  (384, 
685: 

'*The  effect  of  the  usury  statute  of  Texas  was 
to  enable  the  party  sued  to  resist  a  recovery 
against  him  of  the  interest  which  he  had  con- 
tracted to  pay,  and  it  was,  in  its  nature,  a  penal 
statute  inflicting  upon  the  lender  a  loss  and  for- 
feiture to  that  extent.  Such  has  ])een  the  general, 
if  not  uniform,  construction  placcnl  ujjon  such 
statutes.     And  it  has  been  quite  as  generallv  dc- 
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cided  that  the  ]'C})eal  of  siieh  laws,  without  a 
saving  clause,  operated  reti'os])ectively,  so  as  to 
cut  off  the  defenses  for  the  futui'e,  even  in  actions 
upon  contracts  previously  made.  Avd  such  laws, 
operating  ivith  that  effect,  have  heen  upheld  as 
against  ail  objections,  on  the  ground  that  they 
deprived  parties  of  vested  rights,  or  impaired  the 
obligation  of  contracts.    (Citing  cases.) 

''And  these  decisions  rest  upon  solid  ground. 
Independent  of  the  nature  of  the  forfeiture  as  a 
penalty,  which  is  taken  away  by  a  re]:)ea1  of  the 
Act,  the  more  general  and  deepei*  })rinci])le  on 
which  they  are  to  be  suj)ported  is,  that  the  right 
of  a  defendant  to  avoid  Ids  contract  is  given  to 
him  by  statute,  for  purposes  of  its  own,  and  not 
because  it  affects  the  merits  of  his  obligation; 
and  that,  whatever  the  statute  gives,  under  such 
circumstances,  as  long  as  it  remains  in  fieri,  and 
not  realized,  by  having  passed  into  a  completed 
transaction,  may  by  a  subsequent  statute  l)e  taken 
away.  It  is  a  privilege  that  belongs  to  the 
remedy,  and  forms  no  element  in  the  rights  that 
inhere  in  the  contract.  The  benefit  which  he  has 
received  as  the  consideration  of  the  contract, 
which  contrary  to  law  he  actually  made  is  just 
ground  for  imposing  upon  him  by  subsequent 
legislation,  the  liability  which  he  intended  to 
incur.  That  principle  has  been  repeatedly  an- 
nounced and  acted  upon  by  this  court.  (Citing 
cases.) 

''The  right  which  the  curative  or  repealing  Act 
takes  away  in  such  a  case  is  the  right  in  the  party 
to  avoid  his  contract,  a  naked  legal  right  which 
is  usually  unjust  to  insist  upon,  and  which  no 
constitutional  provision  was  ever  designed  to  pro- 
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tect."    Ewell  v.  I)af/gf>   (italics  ours),  108  U.  S. 
143,  27  L.  Ed.  682. 

The  rule  of  this  circuit  has  heen  uniformly  followed 
in  the  state  courts. 

Curtis  V.  Lcavitf,  15  N.  Y.  9,  154; 

Mechanics  Bank  and  Bldrj.  Assn.  v.  Allen,  28 

Conn.  97  (1859)  ; 
Welch  V.   Wadsivorth,  30  Coini.   149,  79   Am. 

Dec.  236; 
Iowa  Savings  &  Loan  Assn.  v.  Heidi,  107  Iowa 

297,  77  N.  W.  1050  (1899) ; 
Jefferson  Standard  Life  Ins.  Co.  v.  Dattel,  83 

F.  (2d)  504  (CCA.  5th,  1936); 
Hinman  v.  Goodi/ear,  56  Conn.  210,  14  At).  804 

(1888) ; 
Fenton  v.  MarkweU,  52  P.  (2d)  297  (1935). 

For  collection  of  cases  see  ^1  A.  L.R.  462  at  470  under 
Title  ''IV.  3Iodification  or  repeal  of  usury  stati'te  as 
affecting  existing  usurious  contract.^' 

(c)  The  appellant  cannot  rely  upon  a  claim  of  usury  to  maintain 
a  setoff  or  counterclaim  for  payments  of  interest  already 
made. 

Carey  v.  Discount  Corporation  (suj)ra),  states  the 
settled  law  in  Hawaii  as  to  the  lei^al  effect  of  an  over- 
payment of  interest : 

1.  There  is  no  common  law  right  to  recover 
usurious  interest  in  Hawaii. 

"By  Act  137  of  the  Session  Laws  of  Hawaii 
1931,  section  1483,  supra,  as  amended,  was  re- 
pealed and  section  7053  was  enacted  as  a  sul)- 
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stitute  therefor.  This  Act,  for  the  first  time, 
declared  that  if  a  greater  rate  of  interest  than 
the  maximum  authorized  by  the  statute  shall  be 
contracted  for,  tlie  contract  shall  not,  by  reason 
thereof  be  void.  After  the  fore.going  declaration 
as  to  the  validity  of  a  contract  for  a  greater  rate 
of  interest  than  is  authorized  by  the  statute,  the 
rights  and  liabilities  of  the  parties  to  the  contract 
in  an  action  on  the  contract  are  set  foi'th  in  the 
statute  and  provide  ample  protection  to  the  bor- 
rower when  sued  ui)on  the  contract.  In  fact,  the 
statute  gives  the  borrower  more  relief  when  sued 
on  the  contract  than  plaintiff  seeks  in  this  case. 
The  statute  makes  no  s'pecific  reference  to  the 
rights  and  liabilities  of  the  parties,  tvhere,  as  here, 
the  contract  has  been  performed  and  the  borrower 
sues  to  recover  the  usurious  interest  j)aid.  That 
our  lawmakers  never  siibscribed  to  the  ancient 
comm^on  law  theory  of  inherent  vice  in  the  taking 
of  interest  for  the  loan  of  money,  is  too  clear  to 
admit  of  argument/'  Carey  v.  Discount  Corpora- 
tion, 36  Haw.  113,  114.  (Italics  ours.) 

2.     The  statutes  of  usury  contain  all  the  law  ap- 
plicable to  usury  in  Hawaii. 

''It  seems  clear  to  us,  and  no  one  has  contended 
otherwise,  that  section  7053,  which  we  have  set 
forth  above,  defines  fully  the  rights  and  liabilities 
of  the  parties  to  usurious  contracts  in  suits  upon 
the  contract,  and  if  different  rights  and  liabilities 
existed  at  common  law,  they  have  been  superseded 
by  our  statute  on  the  subject.  In  other  words,  in 
a  suit  upon  a  contract  for  the  ])aynieiit  of  interest 
claimed  by  the  defendant  to  ))e  usurious,  section 
7053  contains  all  the  law  applicable  to  the  con- 
troversy.   Does  it  likewise  suj^ersede  the  common 
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law  applieal)Je  to  a  suit  to  rocovor  usuT'ions  in- 
terest after  full  i)erfoi'iuau('o  of  the  contract?" 
Carey  v.  Discotmt  Corporation,  36  ITaw.  at  114, 
115. 

o.  The  statutes  have  rejected  the  conunon  law  on 
which  recovery  is  allowed  elsewhere. 

"The  question  then  is,  has  our  statute  (Sec. 
7053)  rejected  the  principle  underlying  the  com- 
mon law  rule  permitting  a  borrower  to  recover 
the  excess  interest  i)aid  ?  If  recovery  at  common 
law  was  based  upon  the  fact  that  a  contract  to 
pay  usury  is  void,  then  the  declaration  of  our 
statute  that  'If  a  g]*eater  rate  of  interest  than 
one  per  centum  per  month  shall  be  contracted  for, 
the  contract  shall  not,  by  reason  thereof,  be  void,^ 
certainly  rejects  the  common  law  by  principle 
upon  which  recovery  was  based/'  Carey  v.  Dis- 
count Corporation,  36  Haw.  117.    (Italics  ours.) 

At  the  time  that  the  Industrial  Loan  Act  was 
adopted  in  1937  by  Act  231,  S.  L.  Haw.  1937,  there 
was  also  adopted  Act  232,  S.  L.  Law.  1937,  relating 
to  small  loan  companies,  and  also  Act  222,  S.  L.  Haw. 
1937,  amending  the  Criminal  Usury  Statute.  The  1937 
amendment  to  the  Criminal  Usury  Statute  added  the 
words  ''except  as  othei-wdse  permitted  by  law"  to  the 
section  making  the  receipt  of  interest  in  excess  of  one 
per  cent  per  montli  a  criminal  offense.  Since  the  three 
statutes,  adopted  virtuall}^  simultaneously,  relate  to 
the  same  subject  matter  it  is  proper  to  consider  them 
in  pari  materia.  So  considered,  it  is  apparent  that  the 
legislature  did  not  intend  to  set  up  a  statutorj^  scheme 
of  charges  for  special  types  of  money  lenders  furnish- 
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ing  consumer  credit  and,  at  the  same  time,  declare  that 
the  exaction  of  interest  so  licensed  constitutes  criminal 
usury.  But  this  is  exactly  the  position  contended  for 
by  the  defendant. 

But  assuming  arguendo  that  there  is  any  basis  for 
a  consideration  of  the  Criminal  Usury  Statute,  it  is 
clear  that  in  1939,  the  Legislature,  exercising  its  con- 
stitutional power,  made  the  Criminal  Usury  Statute 
wholly  inapplicable  to  industrial  loan  companies,  first, 
by  providing  specifically  in  Section  6782-W  of  the 
1939  Act  (p.  262),  that  the  provisions  of  the  general 
usury  statute  (Sec.  7053  R.  L.  Haw.  1935  (now  Sec. 
8734  R.  L.  Haw.  1945)),  and  the  Criminal  Usury 
Statute  (Sec.  7055  R.  L.  Haw.  1935  (now  Sec.  8736 
R.  L.  Haw.  1945))  shall  be  inapplicable  to  industrial 
loan  companies;  and  second,  by  providing  that  no 
action  to  recover  interest  paid  to  industrial  loan  com- 
panies could  be  recovered. 

Section  4  of  Act  75,  S.  L.  Haw.  1939  imposes  a 
clearly  constitutional  statutory  block,  said  statute 
reading  as  follows: 

"Section  4.  Insofar  as,  and  to  the  extent  that, 
it  lies  within  the  power  of  the  legislature  so  to 
enact,  it  is  hereby  provided  that  no  action  to  re- 
cover any  interest  or  charges  alleged  to  have  been 
paid  or  any  amount  alleged  to  have  been  paid, 
as  such  interest  or  charges,  by  any  obligor  under 
any  note  or  other  contract  made  on  or  after  the 
effective  date  of  Act  154  of  the  Session  Laws  of 
Hawaii,  1933,  and  before  the  effective  date  of  this 
Act,  in  excess  of  the  interest  and  charges  which 
were  legally  chargeal)le  or  collectible  under  the 
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law  tlieii  in  effect  and  a|)i)lieable  to  the  lender, 
shall  lie  or  bo  instituted  or  prosecuted  against 
any  jDerson,  firm,  association  or  corporation 
which  was  duly  licensed  under  either  said  Act 
154,  or  Act  231,  Series  D-140,  of  the  ^Session 
Laws  of  Hawaii  19;)7,  at  the  time  such  note  or 
contract  w^as  made."  (Sec.  4,  Act  75,  S.  L.  Haw. 
1939,  263.) 

In  A-iew  of  the  decision  in  the  Carey  v.  Discount 
Corporation  case  it  can  no  longer  be  argued  that  there 
is  any  common  law  right  of  recoA'ery  of  interest  paid. 
Any  rights  of  recovery  or  setoff  in  Hawaii  must  de- 
pend upon  the  statutory  privilege  granted  either  by 
the  Civil  Usury  Statute  or  the  Criminal  Usury 
Statute,  or  by  both.  It  is  clear  that  the  Legislature 
of  the  Territory  of  Hawaii  has  withdrawn  any  privi- 
lege that  ever  existed  to  recover  such  interest  so  far 
as  statutory  licensees  mentioned  in  the  Act  are  con- 
cerned. It  remains,  therefore,  only  to  determine 
whether  this  withdrawal  was  constitutional. 

It  is  clear  that  no  person  has  a  vested  right  to  re- 
cover alleged  usurious  interest  already  paid  and  that 
where  a  statute  validates  prior  contracts  the  legisla- 
ture may  retroactively  rei)eal  any  claims  for  interest 
already  paid. 

Penzinger  v.  West  American  Finance  Co.,  74 

P.  (2d)  252  (Calif.  1937)  ; 
Wolf  V.  Pacific  Southwest  Discount  Corpora- 
tion, 74  P.  (2d)  263; 
Iowa  Savings  and  Loan  Association  v.  Heidt, 
107  Iowa  297,  77  N.  W.  1050; 
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Alston  V.  American  Mortgage  Co.,  157  N.  E. 

374  Ohio  (1927),  156  N.  E.  606; 
Holmes  v.  French,  68  Me.  525; 
Jefferson    Standard   Life   his.    Co.    v.   Battel, 

83  F.  (2d)  504  (CCA.  5th  1936); 
Hinman  v.  Goodyear,  56  Conn.  210,  14  Atl.  804 

(1888); 
Fenton  v.  Markwell,  52  P.  (2d)  297  (1935); 
Ewell  V.  Daggs,  108  U.  S.  143,  27  L.  Ed.  682 ; 
Petterson  v.  Berry,  125  F.  902    (CCA.   9th) 

(1903) ; 
Curtis  V.  Leavitt,  15  N.  Y.  9; 
Mechanics  Bank  and  Bldg.  Assn.  v.  Allen,  28 

Conn.  92; 
Welch  V.  Wadsivorth,  30   Conn.  149,  79  Am. 

Dec.  236. 

In  Penzinger  v.  West  A  merican  Finance  Co.,  supra, 
the  court  had  for  consideration  the  retroactive  repeal 
of  the  general  usury  statute  l)y  a  constitutional  pro- 
vision.   Suit  had  been  brought  against  a  finance  com- 
pany to  recover  treble   damages  for  excess  interest 
paid.  The  court  uses  the  following  language,  page  257 : 
''There   can  be   no   doubt   that   if   the   consti- 
tutional provision  did  in  fact  repeal  the  Usury 
Law  of  1918  without  a  saving  clause,  plaintiff's 
cause  of  action  fell  with  such  repeal.    The  right 
to  recover  treble  damages  given  by  section  3  of 
the  Usury  Law  is  a  purely  statutory  remedy,  not 
existing  at  common  law,  and  is  likewise  a  penalty 
imposed  upon  the  lender.    Hie  rule  in  such  cases 
is  clear  that  where  no  rights  are  vested  the  right 
falls   and   the  statutory   remedy   ceases   to   exist 
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tipoii  file  repeal  of  the  statute  without  a  saving 
clause  unless  the  right  has  been  converted  into  a 
final  judgment  prior  to  a  repeal  of  the  statute. 
Althous^h  the  cause  of  action  upon  which  the 
.judgment  herein  is  based,  accrued  prior  to  the 
date  of  the  alleged  repeal,  the  judgment  was  en- 
tered subsequent  to  that  date.  The  repeal  of  the 
statute  without  a  saving  clause  would  therefore 
wipe  out  the  cause  of  action  and  render  the  judg- 
ment of  no  legal  validity."  (Citing  cases.)  (Italics 
ours.) 

In  Wolf  r.  Pacific  SoutJiwest  Discount  Corporation, 
supra,  the  court  considers  the  same  modification  of  the 
California  Usury  Law  and  holds  that  where  the  spe- 
cific type  of  finance  company  is  exempted  from  the 
provisions  of  the  general  usur}^  law,  this  disposes  of 
all  causes  of  action  through  and  prior  to  the  adoption 
of  the  amendment,  page  264. 

''It  will  be  further  noted  that  the  constitutional 
amendment  repealing  the  provisions  of  the  usury 
law  as  to  those  excepted  classes  contains  no  sav- 
ing clause  as  to  causes  of  action  accruing  prior 
to  the  adoption  of  said  amendment.  A  repeal  of 
the  statute,  or  the  amendment  thereof,  resulting 
in  a  repeal  of  the  statutory  pro\4sions  under 
which  the  cause  of  action  arose  wipes  out  the 
cause  of  action  unless  the  same  has  been  merged 
into  a  final  judgment."  (p.  264.) 

In  Ewell  V.  Daggs,  supra,  the  United  States  Su- 
preme Court  was  considering  the  repealed  Texas 
usury  statute  which  in  haec  verba  declared  a  usurious 
contract  to  be  void  and  of  no  effect.  In  holding  that 
the  retroactive  statute  w^as  constitutional,  the  court 
used  this  language  (p.  684) : 
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''It  is  quite  true  that  the  usury  statute  re- 
ferred to,  declares  the  contract  of  loan,  so  far  as 
the  whole  interest  is  concerned,  to  be  void  and  of 
no  elfect.  But  these  words  are  often  used  in 
statutes  and  legal  documents,  such  as  deeds, 
leases,  bonds,  mortgages  and  others,  in  the  sense 
of  voidable  merely,  that  is,  capable  of  being 
voided,  and  not  as  meaning  that  the  act  or  trans- 
action is  a])solutely  a  nullity,  as  if  it  never  had 
existed,  incapable  of  giving  rise  to  any  rights 
or  obligations  under  any  circumstances.  Thus 
we  speak  of  conveyances  void  as  to  creditors, 
meaning  that  creditors  may  avoid  them,  but  not 
others.  Leases  which  contain  a  forfeiture  of  the 
lessee's  estate  for  nonpayment  of  rent,  or  breach 
of  other  conditions,  declare  that  on  the  happen- 
ing of  the  contingency  the  demise  shall  there- 
upon become  null  and  ^•oid,  meaning  that  the 
forfeiture  may  be  enforced  by  re-entry;  at  the 
option  of  the  lessor.  It  is  sometimes  said  that  a 
deed  obtained  by  fraud  is  void,  meaning  that  the 
party  defrauded  may,  at  his  election,  treat  it  as 
void. 

''All  that  can  be  meant  by  the  term,  according 
to  any  legal  usage,  is  that  a  court  of  law  will  not 
lend  its  aid  to  enforce  the  performance  of  a  con- 
tract which  appears  to  have  been  entered  into  by 
both  the  contracting  parties  for  the  express  pur- 
pose of  carrying  into  elfect  that  which  is  pro- 
hibited by  the  law  of  the  Ijand.  Broom,  Leg.  Max., 
732." 

It  is  sufficient  to  point  out  that  the  only  statute 
dealing  with  civil  rights  arising  out  of  usury  in  the 
Territory  of  Hawaii  was  Section  7053  R.  L.  Haw. 
1935  (now  Sec.  8734  R.  L.  Haw.  1945)  which,  as 
pointed  out  in  Carey  v.  Discount  Corporation,  is  a 
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specific  legislative  declaration  that  the  contract  shall 
not  by  reason  of  nsurious  interest  be  void. 

Thus,  it  is  seen  that  by  clear  determination  of  the 
United  States  Supreme  Court  (followed  by  this  court 
in  Petterfiou  v.  Bcrr//,  su})ra,  page  32),  even  a 
statutory  provision  that  a  usurious  contract  is  void 
may  be  retroactively  repealed  and  void  contracts  vali- 
dated without  disturbing  constitutional  rights.  In  the 
case  at  bar,  it  is  not  necessary  for  the  court  to  go  to 
the  full  extent  of  the  decisions  above  referred  to  for 
it  is  clear  that  even  in  the  absence  of  the  1939  Act, 
under  the  common  law  rule  enunciated  in  Carey  v. 
Discount  Corporation,  the  appellant  could  not  have 
recovered  on  his  countei'claim.  No  argument  has  been 
suggested  or  advanced  in  the  defendant's  brief  as  to 
why  the  Legislature  could  not  constitutionally  clarify 
the  statutes  behind  which  the  defendant  seeks  to  hide 
to  avoid  undertakings  entered  into  in  good  faith  with 
the  plaintiff. 

It  is  submitted  that  it  is  not  necessary  to  coUvsider 
the  1939  Act  l^ecause  the  construction  of  the  Supreme 
Court  sustained  the  administrative  construction  of  the 
1937  Act.  It  is  not  only  ''manifestly  erroneous"  but 
is  the  only  reasonable  construction  that  would  make 
the  legislative  act  ineffectual  and  meaningless. 


CONCLUSION. 

The  ap])ellant  has  admitted  and  the  lower  couris 
have  found  as  a  fact  that  all  the  loans  which  are  the 
subject  of  the  complaint  were  made  by  the  plaintiff* 
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and  have  been  unpaid;  there  is  no  dispute  that  all 
such  loans  were  made  after  the  1937  Act  went  into 
effect  and  that  the  eliarges  made  were  suljstantially 
less  than  the  charges  ])ei'mitted  under  the  rulings  of 
the  Bank  Examiner,  sustained  as  valid  by  the  Su- 
preme Court.  It  has  been  demonstrated  that  the  Bank 
Examiner's  interpretation  of  the  statute  and  the  con- 
struction of  the  Supreme  Court  are  reasonable  and 
are  in  accordance  with  settled  canons  of  statutory 
construction.  Therefore,  aside  from  any  considera- 
tion of  the  1939  clarification,  the  judgment  of  the  Su- 
preme Court  would  have  to  be  affirmed. 

Assiuning  only  for  Y)urposes  of  argument  that  the 
charges  exacted  by  the  appellee  exceeded  at  the  time 
the  statutory  limits,  it  is  undisputable  that  the  Bank 
Examiner's  and  the  Supreme  Court's  construction  of 
the  statute  Avas  validated  retroactively  by  the  1939 
amendment.  The  Legislatui*e  had  constitutioual  power 
to  validate  the  transactions  retroactively. 

Accordingly,  it  is  respectively  submitted  that  the 
judgment  of  the  Supreme  Court  should  be  affirmed. 

Dated,  Honolulu,  T.  H.  this  9th  day  of  June,  1948. 

Respectfully  submitted, 

J.  Russell  Cades, 

Attorney  for  Appellee. 

Smith,  Wild,  Beebe  &  Cades,  • 

Carlsmith  &  Carlsmith, 
Of  Counsel. 

(Appendices  I,  II,  III  and  IV  Follow.) 
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Appendix  1 

Act  154  of  the  Session  Laws  of  Hawaii  1933. 

All   Act   to    license   and    reg'ulate   the   business    of 
making  loans  and  to  provide  exemption  and  punish- 
ment for  the  violation  of  this  Act. 
******  It 

Section  4.  Powers.  Every  person,  co-pai'tnership 
or  corporation  under  the  provisions  of  this  Act  shall 
have  power: 

(a)  To  loan  money  on  personal  security,  or  other- 
wise, and  to  deduct  interest  therefor  in  advance  at 
the  rate  of  one  per  cent  per  month,  or  less  and,  in 
addition,  may  receive  and  require  uniform  weekly  or 
monthly  installments. 
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Appendix  II 

Act  231  of  the  Session  Laws  of  Hawaii  1937. 

An  Act  to  amend  Title  XXIV  of  the  Revised  Laws 
of  Hawaii  1935,  by  Adding-  thereto  a  new  chapter  to 
be  numbered  and  known  as  Chapter  223-A  and  Forty- 
two  New  Sections  to  be  Numbered  6782,  6782-A, 
6782-B,  6782-C,  6782-1),  6782-E,  6782-F,  6782-0, 
6782-H,  6782-1,  6782-J,  6782-K,  6782-L,  6782-M, 
6782-N,  6782-0,  6782-P,  6782-Q,  6782-R,  6782-S, 
6782-T,  6782-U,  6782-V,  6782-W,  6782-X,  6782-Y, 
6782-Z,  6782-AA,  6782-BB,  6782-CC,  6782-DD,  6782- 
EE,  6782-FF,  6782-00,  6782-HH,  6782-11,  6782-JJ, 
6782-KK,  6782-LL,  6782-MM,  6782-NN  and  6782-00; 
to  Provide  for  the  estabhshment,  operation,  mainte- 
nance, government,  powers,  duties,  license  fees,  con- 
trol and  regulation  of  industrial  loan  and  investment 
companies  as  therein  defined:  to  Provide  for  the  ad- 
ministration of  the  Act :  to  Confer  certain  powers  and 
impose  certain  duties  in  respect  to  such  companies 
upon  the  Treasurer  and  Deputy  Bank  Examiner  of 
the  Territory  of  Hawaii:  to  Impose  certain  penalties 
for  violations  thereof  and  repealing  Chapter  233  of 

the  Revised  Laws  of  Hawaii  1935. 

******* 

Sec.  6782-N.  Rate  or  rates  of  interest.  No  indus- 
trial loan  and  investment  company,  subject  to  the 
provisions  of  this  chapter,  shall  directly  or  indirectly 
charge,  contract  for,  collect  or  receive  any  interest, 
discount,  fees,  charges  or  other  consideration  on  any 
loan  or  loans  made  by  it  except  as  provided  by  this 
section. 
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Interest  on  loans  made  l)y  any  industrial  loan  and 
investment  company,  subject  to  this  chapter,  may  be 
deducted  in  advance  at  the  rate  of  but  not  exceeding 
one  per  centum  (1%)  i)er  month,  and  in  addition,  the 
company  may  require  and  receive  weekly,  monthly  ov 
other  periodical  installments  with  the  privilege  to  the 
company  to  declare  the  entire  unpaid  balance  due  and 
payable  in  the  event  of  default  in  the  payment  of  any 
installment.  No  person,  firm,  association,  partnership 
or  corporation  (not  holding  a  license  issued  under  this 
chapter)  shall  charge,  contract  for,  collect  or  receive 
interest,  discounts,  fees,  charges  or  other  considera- 
tion on  an)^  loan  or  loans  in  the  amount  or  in  the 
manner  provided  in  this  section,  imless  permitted  so 
to  do  by  other  territorial  law. 
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Act  75  of  the  Session  Laws  of  Hawaii  1939. 

All  Act  Relating-  to  tlie  l)usiness  of  industrial  loans, 
amending  Chapter  223A  of  the  Revised  Laws  of 
Hawaii  1935,  as  enacted  by  Act  231  of  the  Session 
Laws  of  Hawaii  1937,  providing  for  the  purging  of 
usury  of  certain  loans  heretofore  made  by  licensees 
under  previous  laws,  if  adjusted  to  conform  to  this 
act,  and  restricting  the  defense  of  usury  and  actions 
based  on  the  usurious  nature  of  certain  loans  hereto- 
fore made  by  such  licensees. 
******* 

Section  1.  Chapter  223 A  of  the  Revised  Laws  of 
Hawaii  1935,  as  enacted  l)y  Act  231  of  the  Session 
Law^s  of  Hawaii  1937,  relating  to  the  business  of  in- 
dustrial loans  is  hereby  amended  to  read  as  follows : 

"Sec.  6782.  Application.  This  chapter  shall  be 
applicable  to  every  person,  firm,  partnership,  com- 
pany, corporation  and  unincorporated  association  en- 
gaged in  or  attempting  to  engage  in  business  as  an 
industrial  loan  company  or  which  shall  hereafter  l)e 
organized  for  the  purpose  of  engaging  or  attempting 
to  engage  in  the  industrial  loan  business,  as  defined 
in  this  chapter,  and  which  charges,  contracts  for  or 
receives  on  any  loan  a  greater  rate  of  interest,  dis- 
count or  consideration  than  would  be  permissible  un- 
der the  provisions  of  section  7052. 

"Sec.  6782A.  Definitions.  As  used  in  this  chaj)ter 
and  unless  a  different  meaning  ai)pears  from  the  con- 


text:  *  *  *  (9)  where  interest  or  other  cliarges,  or  both, 
are  authorized  or  permitted  l)y  this  chapter  to  be 
'paid  in  advance',  'deducted  in  advance',  'collected  in 
advance',  'received  in  advance',  or  'charged  in  ad- 
vance', or  where  any  or  all.  of  them  are  expressed  to 
be  'payable',  'deductible',  'collectible',  or  'chargeable', 
'in  advance',  or  where  any  expressions  of  similar  im- 
port are  used,  they  shall  be  construed  as  authorizing 
and  permitting,  (in  addition  to  any  other  practices 
permitted  l)y  this  chapter)  any  of  the  following  prac- 
tices : 

(a)  Such  interest  may  be  computed  on  the  jjrin- 
cipal  amount  of  the  contract  (at  the  maximum  rate 
or  rates  mentioned  in  section  6782-L,  or  at  any  lesser 
rate  or  rates)  for  the  duration  of  the  contract  as 
though  such  principal  amount  were  to  remain  out- 
standing and  unpaid  for  the  full  term  of  the  contract, 
and  such  interest  and  other  charges  may  be  deducted 
from  such  principal  amount  at  the  time  the  loan  is 
made  and  retained  by  the  lender  and  applied  (in  the 
case  of  such  other  charges)  for  the  purposes  author- 
ized by  this  chapter,  notwithstanding  the  fact  that 
periodical  payments  of  principal  are  required  by  the 
contract  and  that  the  borrower  does  not  receive  the 
full  amount  of  such  principal,  but  only  the  balance 

thereof  after  sucli  deductions. 
******  ^ 

"Sec.  678'2-L.  Interest  rates;  other  charges;  re- 
funds. 

1.  No  industrial  loan  company  shall  directlv'  or 
indirectly  charge,  contract  for,  collect  or  receive  anv 
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interest,  diseoiiiit,  fees,  charges  or  other  consideration 
on  any  loan  made  by  it  except  as  provided  by  this 
section. 

2.  An  indnstrial  loan  company  may  charge,  con- 
tract for,  receive  or  collect  in  advance  interest  or  dis- 
count at  any  rate  which  does  not  exceed  the  following 
maximum  rate  for  the  particular  period  and  type  of 
contract  hereinafter  set  forth,  computed  in  the  man- 
ner set  forth  in  item  (9)  of  section  6782- A,  at  the 
inception  of  the  contract,  to-wit: 

(a)  Where  interest  is  paid  or  deducted  in  advance 
for  a  period  of  not  more  than  18  months  upon  any 
contract  (whether  the  principal  amount  of  such  con- 
tract is  payable  in  one  payment  at  the  end  of  the 
maturity  period  thereof  or  in  instalments),  it  shall 
not  exceed  12  per  cent  per  annum  computed  in  the 
manner  set  forth  in  item  (9)  of  section  6782- A  at  the 
inception  of  the  contract. 

(b)  Where  interest  is  payable  or  deducted  in  ad- 
vance upon  a  contract  payable  in  a  period  of  more 
than  18  months,  it  shall  not  exceed  an  amount  com- 
puted in  the  manner  set  forth  in  item  (9)  of  section 
6782- A,  as  follows:  12  per  cent  per  annum  for  the 
first  18  months,  plus  9  per  cent  per  annum  for  the 
next  12  months  (or  portion  thereof),  plus  6  per 
cent  per  annum  for  the  next  12  months  (or  portion 
thereof),  plus  3  per  cent  per  amium  for  the  next  6 
months  (or  portion  thereof),  of  such  period,  as  the 
case  may  be. 

Interest  shall  not  be  deductible  in  advance  for  more 
than  four  years. 
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For  example,  upon  a  contract,  the  principal  amount 
of  which  is  $120.00,  payable  in  24  montlis,  in  monthly 
instalments  of  $5.00,  the  maximum  amount  of  interest 
which  may  be  deducted  in  advance  under  this  section 
is  computed  as  follows: 

12%  per  annum  of  $120.00  for  first  18 

months,    $21.60 

9%  per  amnnn  of  $120.00  for  next  6 

months,    5.40 

Total  interest  deductible  in  advance 
from  the  principal  amount  of  the 
contract,    $27.00 

(c)  In  addition  to  collecting  or  deducting  interest 
in  advance,  as  aforesaid,  the  company  may  require 
and  receive  repajanent  of  the  i)rincipal  amount  of  the 
contract  in  uniform  weekly,  monthly  or  other  period- 
ical instalments  with  the  priAdlege  to  the  company 
(subject  to  the  interest  refund  provisions  of  this  sec- 
tion where  applical^le)  to  declare  the  entire  unpaid 
balance  due  and  payable  in  tlie  event  of  default  in 
the  payment  of  any  instalment. 

(d)  In  addition  to  requiring  and  collecting  inter- 
est in  the  manner  and  at  the  rates  hereinbefore  pro- 
vided for,  the  company  may  also  require  and  receive 
the  payment  of  interest  at  not  to  exceed  12  per  cent 
per  annum  from  tlie  date  of  delinquency  on  any  prin- 
cipal instalment  or  ])ortion  thereof  which  remains 
mipaid  on  the  date  of  maturity,  of  such  instalment 
where  there  has  been  no  extensions  or  deferment  by 
mutual  agreement,  or  where  the  amount  extended  or 

deferred  is  not  paid  on  the  due  date  agreed  upon. 
******  ^ 
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''Sec.  6782-X.  Short  Title.  This  Act  shall  be 
known  and  may  be   cited  as  'The  Industrial  Loan 

Act'." 

Section  2.  Insofar  as,  and  to  the  extent  that,  it 
lies  within  the  power  of  the  legislature  so  to  enact,  it 
is  hereby  provided  that  the  defense  of  usury  provided 
by  chapter  232,  and  particularly  by  section  7053,  of 
the  Revised  Laws  of  Hawaii  1935,  shall  not  be 
available  to  any  party  in  any  action  brought  upon  or 
arising  out  of  any  note  or  other  contract  to  pay  or 
secure  the  payment  of  money  heretofore  made  or  ex- 
ecuted to  any  person,  tirm,  association  or  corporation 
as  the  payee  or  obligee  of  such  note  or  contract,  which 
payee  or  obhgee  was  duly  licensed  under  Act  154  of 
the  Session  Laws  of  Hawaii  1933,  or  under  Act  231, 
Series  1)-14:0,  of  the  Session  Laws  of  Hawaii  1937, 
at  the  time  of  the  making  of  such  note  or  other  con- 
tract, if  such  note  or  contract  provides  for,  and  there 
has  been  collected  thereon  by  such  payee  or  obligee 
or  the  holder  thereof,  no  greater  rate  or  amount  of 
interest  or  other  charges  or  both,  than  those  that 
would  have  ])een  permitted  under  this  Act  if  it  had 
been  in  force  when  such  note  or  contract  was  made. 

Section  3.  Insofar  as,  and  to  the  extent  that  it  lies 
within  the  power  of  the  legislature  so  to  enact,  it  is 
hereby  provided  that  the  defense  of  usury  provided  by 
chapter  232,  and  particularly  by  section  7053,  of  the 
Revised  Laws  of  Hawaii  1935,  shall  not  be  available 
to  any  party  in  any  action  brought  n})on  oi-  arising 
out  of  any  note  or  other  contract  to  pay  or  secure  the 
payment  of  money  heretofore  made   or  execntod  to 
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any  person,  firm,  association  ur  corporation  as  the 
payee  or  obligee  of  such  note  or  contract,  which  payee 
or  obligee  was  duly  licensed  under  Act  154  of  the 
Session  Laws  of  Hawaii  1933,  or  under  Act  231,  Series 
D-140,  of  the  Session  Laws  of  Hawaii  1937,  at  the  time 
of  making  such  note  or  other  contract,  upon  or  in 
which  note  or  contract  a  greater  amount  or  rate  of 
interest  or  other  charges  or  both  has  been  contracted 
for  or  collected  by  the  payee  or  holder  thereof  than 
was  permitted  under  the  statutes  in  force  when  said 
note  or  contract  was  made,  provided  the  holder 
thereof,  within  thirty  days  after  the  effective  date 
of  this  Act,  shall  refund  or  credit,  to  the  obligors  on 
said  note  or  contract,  the  excess,  if  any,  of  such  inter- 
est or  charges  or  l)oth  wliich  has  been  collected  over 
and  above  the  interest  and  charges  which  could  legally 
have  been  charged  or  collected  under  this  Act  if  this 
Act  had  been  in  effect  at  the  time  such  loan  or  con- 
tract was  made,  and  shall  not  thereafter  charge  or 
collect  from  such  obligors  on  account  of  said  note  or 
contract  any  interest  or  charges  in  excess  of  those 
chargeable  or  collecti]:)lc  upon  a  loan  made  under  this 
Act. 

Section  4.  Insofar  as,  ajid  to  the  extent  that,  it 
lies  within  the  power  of  the  legislature  so  to  enact,  it 
is  hereby  provided  that  no  action  to  recover  any  in- 
terest or  charges  alleged  to  have  been  paid,  or  any 
amount  alleged  to  have  been  paid  as  such  interest  or 
charges,  by  any  obligor  under  any  note  or  other  con- 
tract made  on  or  aftei'  the  effective  date  of  Act  154 
of  the  Session  Laws  of  Hawaii  1933,  and  before  the 


elfective  date  of  this  Act,  in  excess  of  tJie  interest  and 
charges  which  were  legally  chargeable  or  collectible 
under  the  law  then  in  efl:ect  and  applicable  to  the 
lender,  shall  lie  or  be  instituted  or  prosecuted  against 
any  person,  firm,  association  or  corporation  which  was 
duly  licensed  under  either  said  Act  154,  or  Act  231, 
Series  D-140,  of  the  Session  Laws  of  Hawaii  1937, 
at  the  time  such  note  or  contract  was  made. 

This  section  shall  also  apply  to  causes   of  action 

pending  on  the  effective  date  of  this  Act,  upon  which 

no  final  judgment  has  been  entered  on  said  date." 
******* 

(The  foregoing  sections  constitnte  a  portion  of 
Chapter  170,  Revised  Laws  of  Hawaii  1945.) 


SI 

Appendix  IV 

Section  8734,  Revised  Laws  of  Hawaii  1945. 

Sec.  8734.  Usury  not  recoverable.  Jf  a  greater 
rate  of  interest  than  one  pei'  centum  per  montli  shall 
be  contracted  tor,  the  contract  shall  not,  by  reason 
thereof,  be  void.  But  if  in  any  action  on  such  con- 
tract proof  l^e  made  that  a  greater  rate  of  interest 
than  one  per  centum  per  month  has  been  dii'ectly  or 
indirectly  contracted  for,  the  plaintitt"  shall  onl}-  re- 
cover the  principal  and  the  defendant  shall  recover 
costs.  If  interest  shall  have  been  paid,  judgment  shall 
be  for  the  principal  less  the  amount  of  interest  paid; 
provided,  however,  that  this  section  shall  not  be  held 
to  apply  to  contracts  for  money  lent  upon  bottomry 
bonds  or  upon  other  maritime  risks  nor  to  loans  made 
under  the  provisions  of  chapter  170.  (C.  C.  1859,  s. 
1483;  am.  L.  1898,  c.4,  s.4;  R.L.  1925,  s.  3588;  am.  L. 
1931,  c.  137,  s.  1;  R.L.  1935,  s.  7053;  am.  L.  1939,  c.  75, 
pt.  of  s.  1  (6782  W).) 
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APPELLANT'S  REPLY  BRIEF. 


CONSIDERATION  01  SEVEN  OF  THE  NOTES  SUED  ON,  THE 
PROCEEDS  OF  WHICH  WERE  APPLIED  TO  DEFENDANT'S 
ANTECEDENT  NOTE  INDEBTEDNESS  FAILED  IN  PART  OR 
TOTALLY  BECAUSE  DEFENDANT'S  ANTECEDENT  NOTE 
INDEBTEDNESS  WAS  TAINTED  WITH  AND  CONSISTED 
WHOLLY  OR  IN  PART  OF  UNRECOVERABLE  USURY  AND 
COMPOUND  INTEREST,  DEFENDANT  HAVING  PAID  SUCH 
PART  OF  HIS  ANTECEDENT  INDEBTEDNESS  AS  CON- 
STITUTED A  VALID  OBLIGATION. 

It  was  not  contemplated  that  installments  of  de- 
fendant's 46  notes  wonld  be  paid  in  cash  when  dne — 
they  never  were — but  that  new  notes  of  defendant 
would  replace  them.  Defendant  made  a  new  note  each 


month  for  four  years,  part,  if  not  all,  of  the  considera- 
tion of  which  was  the  discharge  of  installments  due 
on  older  notes  with  four  exceptions  (R.  31,  221,  230, 
236).  When  the  first  installment  of  $155.32  of  a  note 
for  $2330  became  due,  plaintiff  credited  defendant 
with  payment  thereof  and  took  defendant's  second 
note  covering  the  $155.32,  credited  on  the  first  note, 
plus  $1844.68  advanced  to  defendant  (Appellant's 
Brief,  page  8)  and  interest  of  $330  on  the  total  of 
$2000.  Thus  plaintiff  charged  interest  monthly  on  the 
amovmt  necessary  to  cover  installments  due  on  prior 
notes  which  were  themselves  packed  with  interest. 
Such  was  the  bargain.  Herein  is  the  clue  to  plaintiff's 
excess  charges.  The  point  was  not  adverted  to  by  the 
Supreme  Court.  It  was  not  brought  to  the  Court's 
attention. 

Plaintiff's  witness,  Hugh  Tennent,  testified  that  he 
made  all  arrangements  between  the  parties  (R.  59), 
and  that  the  first  agreement  was  for  defendant  to 
borrow  $12,000  or  $15,000  in  12  monthly  borowings 
(R.  72).  Pursuant  to  this  agreement,  defendant  ac- 
tually borrowed  $13,885.04  in  13  borrowings,  that  is  to 
say,  defendant  received  a  total  of  this  sum  in  dimin- 
ishing cash  advances  over  a  period  of  13  months 
(Appellant's  Brief,  pages  6-8).  It  was,  therefore,  a 
part  of  the  first  agreement  between  the  parties  that 
the  defendant  should  receive  diminishing  sums 
monthly  on  notes  for  $2330  and  that  the  difference 
between  these  sums  and  $2000,  the  purported  actual 
loan  was  to  be  applied  to  installments  on  prior  notes 
due  at  the  time  the  cash  advances  were  made. 


Plaintiff's  witness,  Hugh  Tennant,  further  elabo- 
rated on  the  practice  of  applying  portions  of  the  pro- 
ceeds of  monthly  notes  to  installments  due  on  prior 
notes  (R.  77,  78,  81,  83).  This  witness  further  testified 
that,  except  when  the  defendant  received  the  entire 
proceeds  of  notes  in  cash  (this  happened  only  four 
times  (R.  31,  221,  230,  236)  in  the  four  years  in- 
volved) the  proceeds  were  aj)plied  in  part  to  in- 
stallments due  on  former  notes  (R.  78).  As  pointed 
out  below,  $67,764.60  or  436  installments  of  $155.32 
each  were  taken  care  of  by  notes. 

Appellant's  Exhibits  1-A  to  38-A  (R.  191-238)  and 
Appellee's  Exhibits  A-1  to  H-1  (R.  22-43),  show  that 
installments  on  all  notes  were  paid  consistently  each 
month  as  new  notes  were  given,  and  that  the  proceeds 
of  ]3ractically  all  the  notes  were  credited  in  part  to  pre- 
existing notes. 

The  figures  in  this  case  are  nothing  short  of  fan- 
tastic in  comi)arison  with  amount  of  actual  money 
involved.  It  appears  from  Appendix  I,  Appellant's 
Brief,  which  may  be  verified  by  comparison  mth  the 
I'ecord  that  the  defendant  executed  notes  payable  to 
the  plaintiff  in  the  total  sum  of  $104,850  ($117,665, 
total  of  third  column  less  total  of  first  five  notes, 
aggregating  $5825  which  antedated  notes  involved  and 
less  three  notes  aggregating  $6990  coming  after  last 
note  sued  on),  of  which  $67,764.60  was  paid  by  credit 
derived  from  notes  ($78,813,  total  of  seventh  column 
less  total  of  first  five  notes,  $5825  minus  credits  there- 
on of  $776.60  or  $5048.40  and  less  the  $6000  of  credits 
from  notes  coming  after  the  last  sued  on  dated  Febru- 


ary  28,  1938).  It  is  clear,  therefore,  that  the  under- 
standing of  the  parties  was  that  monthly  installments 
on  defendant's  notes  were  to  be  paid,  as  they  were  in 
fact  paid  by  interest  bearing  notes  for  the  interest 
bearing  installments. 

Defendant  had  no  alternative  bnt  to  execute  new 
notes  with  which  to  jmy  old  ones.  He  could  not  pay  in 
cash  (R.  139).  Plaintiff,  being  amply  secured  (R.  118, 
119)  was  indulgent  by  accepting  defendant's  notes 
for  compound  interest.  The  contiiuiity  of  the  trans- 
action and  the  compounding  of  interest  at  30-day  in- 
tervals are  earmarks  of  the  vice  involved.  The  practice 
was  oppressive  against  public  policy  and  reprehen- 
sible. Plaintiff  may  not  recover  on  the  notes  to  the 
extent  of  the  compound  interest  covered  by  them. 

In  Commonwealth  v.  Loan  Corporation,  116  Pa. 
Super.  Ct.  365,  176  Atl.  516,  a  money  lender  loaned 
$150  to  a  borrower  on  a  note  payable  one  day  after 
date  wiih  interest  at  3%  pei*  cent  per  month  in  20 
equal  installments  of  $7.50  each.  On  December  17, 
1928,  money  lender  made  a  further  loan  for  $30  with 
interest  at  3^4  per  cent  per  month,  taking  borrower's 
note.  On  April  10,  the  money  lender  took  another 
note  from  the  borrower  in  the  sum  of  $200  with  in- 
terest at  31/2  per  cent  per  month.  The  principal  of 
the  note  represented  $134.36  duo  on  the  $150  note  and 
interest  thereon  of  $35.27  and  $22.60  balance  of  prin- 
cipal on  the  $30  note  and  interest  thereon  of  $2.07, 
cash  balance  to  borrower  of  $.18.  When  the  $200 
note  was  given  on  April  10,  1930,  the  $150  loan  and 
the  $30  were  marked  paid.    The  Court  said: 


This  (allowance  of  compound  interest)  is  not  so, 
where  as  liei'c  a  larc^c  rate  of  interest  is  orij^inally 
charged  as  provided  for  in  the  statute  and  there 
is  a  specific  provision  that  no  additional  charges, 
etc.,  shall  be  made.  That  is  an  expressed  warning 
to  money  lenders  that  interest  cannot  be  com- 
pounded. It  would  be  against  public  policy  thus 
to  impose  additional  interest  upon  those  who 
must  by  force  of  necessity  pay  higher  rates  to 
provide  for  their  immediate  needs. 

The  defendant,  money  lender,  was  convicted  under 
penal  provisions  of  the  loan  statutes  involved. 

The  loan  statutes  involved  in  the  instant  case, 
namely,  Section  7604,  Revised  Laws  of  Hawaii,  1935, 
and  Section  6782-N,  Session  Laws  of  Hawaii,  1.937, 
contain  no  express  prohibition  against  the  compound- 
ing of  interest.  Section  6782-N  provides,  however, 
that  no  licensee  money  lender  shall  directly  or  in- 
directly charge,  contract  for  or  collect  or  receive  any 
interest,  discount,  fees,  charges,  or  other  considera- 
tion on  any  loan  or  loans  made  by  it,  except  as  pro- 
Added  by  the  section.  This  provision  taken  together 
with  the  statutor}^  interdiction  of  compound  interest 
eo  nomine  contained  in  Section  8737,  RcAdsed  Laws 
of  Hawaii,  1945,  which  was  in  force  during  the  period 
covered  by  the  notes  clearly  deprives  the  plaintiff  of 
any  claim  for  compound  interest. 

See  also  Frazier  v.  Tnvestment  Company,  42  Ga. 
Ap.  585,  157  S.  E.  102 ;  Lanier  v.  Consolidated  Loan 
Company,  47  Ga.  Ap.  148,  170  S.  E.  99. 


The  interest  charged  by  plaintiff  in  the  sura  of 
$330  for  a  $2000  loan  was  for  the  use  of  $2000  for 
15  months.  Plaintiff  was  entitled,  however,  to  require 
monthly  installments  of  the  total  of  the  principal 
and  interest,  thus  exacting  interest  on  increasing 
portions  of  the  principal  of  which  defendant  did  not 
have  the  use  after  the  firvst  month.  But  it  is  certain 
that  plaintiff  was  not  entitled  to  more  interest  than 
one  per  cent  per  month  for  15  months  on  the  total 
loan.  The  sum  of  $155.32,  representing  the  first 
monthly  installment,  was  part  of  the  $2330  for  the  use 
of  which  for  15  months  plaintiff  had  charged  interest 
in  the  sum  of  $330.  Plaintiff,  therefore,  would  not 
be  entitled  to  charge  additional  interest  for  the  use 
of  this  same  $155.32  for  the  balance  of  the  same  15 
months'  period.  Otherwise,  the  right  to  require  pay- 
ment of  principal  and  interest  in  installments  would 
authorize  collection  of  unearned  interest  on  increasing 
parts  of  the  principal  wiiich  the  installments  paid  and 
double  interest  on  the  installments,  i.e.,  prepaid  in- 
terest on  the  principal  for  15  months  and  in.terest  on 
installments  of  the  principal  for  the  same  period.  Nor 
may  plaintiff  indirectly  charge  interest  on  install- 
ments by  charging  interest  on  fictitious  advances  or 
credits  with  which  to  pay  the  installments. 

If  plaintiff's  authority  to  require  monthly  install- 
ments .iustified  the  agreement  between  the  parties, 
whereby  defendant  gave  and  plaintiff'  accepted 
monthly  interest  bearing  notes  instead  of  cash  in  pay- 
ment of  the  installments,  plaintiff's  authority  to  de- 
clare the  whole  indebtedness  due  upon  defendant's 


default  in  any  installment  would  justify  an  ap^reement 
between  the  parties,  whereby  defendant  would  default 
in  paying-  the  first  installment  and  plaintiff  would 
thereupon  declare  principal  and  15  months  of  interest 
thereon  due,  collecting-  $330  foi-  the  use  of  $2000  for 
30  days. 

Section  H782N,  Session  Laws  of  Hawaii,  1939,  con- 
fers only  one  right  on  the  lender  in  case  of  the  bor- 
rower's default  in  an  installment,  namely,  to  declare 
the  whole  debt  due.  The  right  to  exact  interest  within 
the  term  of  the  loan  on  an  installment  which  carries  its 
own  interest  for  the  term  or  on  credit  or  cash  with 
which  to  meet  the  installment  is  not  provided  and  is 
excluded  l)y  the  expressio  unius  est  exclusio  alterius 
rule  of  construction  as  well  as  by  statute's  limitation 
on  interest.  If  plaintitf  may  not  by  antecedent  agree- 
ment with  defendant  charge  him  interest  on  the  in- 
terest bearing  installments  during  the  term  for  which 
the  interest  on  the  installments  was  computed,  plain- 
tiff may  not  charge  interest  on  a  sum  equal  to  the  in- 
stallment and  take  defendant's  note  in  the  sum  plus 
interest  in  lieu  of  the  installment. 

Suppose  plaintiff  had  proposed  to  defendant  as  fol- 
lows: ''I  cannot  charge  you  more  than  $330  for  a 
loan  of  $2000  for  15  months.  But  I  am  entitled  to 
require  equal  monthly  payments  of  $155.32,  and,  if 
you  will  be  good  enough  not  to  pay  the  installments 
w^hen  due  and  give  me  instead  a  note  for  $155.32  bear- 
ing interest  at  the  maximum  rate  of  one  per  cent  per 
month  for  the  remainder  of  the  15  months'  period,  T 
can  charge  you  interest  for  15  months  on  the  first 
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note,  interest  for  14  on  the  second  and  so  on  for  a 
total  of  120  months  or  a  total  interest  of  120  per  cent 
making  $186.36  in  addition  to  the  original  charge  of 
$330."    This,  indeed,  is  what  plaintife  did. 

Or  suppose  plaintiff  had  proposed  to  defendant  as 
folloAvs:  ''I  cannot  charge  you  but  $330  for  a  loan  of 
$2000  for  15  months.  But  I  am  entitled  to  recjuire 
equal  monthly  installments  of  $155.32  each  and  to 
declare  the  entire  balance  due  if  you  fail  to  pay  any 
installment.  If  you  will  be  good  enough  not  to  pay 
the  first  installment  when  due,  I  shall  declare  the 
total  sum  of  $2330  due.  In  this  way,  I  can  charge  you 
$330  interest  for  the  use  of  $2000  for  one  month." 

Both  of  the  above  hypothetical  cases  are  regular  on 
their  face  and  pursuant  to  agreement  of  the  parties. 
But  in  both  cases,  excessive  interest  is  charged. 

It  is  assumed  arguendo  that  an  initial  note  for 
$2330  payable  in  15  monthly  installments  of  $155.32 
in  consideration  of  a  $2000  advance  is  valid  and  en- 
forceable. Each  installment  carries  its  1/15  part  of 
the  $330  interest  or  $22  and  its  1/15  part  of  the  $2000 
principal  or  $133.33,  making  the  total  of  $155.32.  Now 
for  the  second  note  for  $2330,  defendant  gets  $1844.68 
and  a  credit  of  $155.32  to  cover  the  first  installment 
in  this  amount  of  the  first  note  which  included  in- 
terest. His  second  note  embraces  $330  in  interest  for 
both  the  cash  and  the  credit  of  $155.32,  that  is  to  say, 
$25.63  of  the  interest  of  $330  carried  by  the  second 
note  is  interest  for  the  credit  of  $155.32  on  the  first 
installment  of  the  first  note  which  included  $22  of 
interest.    $3.63  of  the  interest  of  $25.63  is  interest  on 


the  $22  interest  in  the  first  instaUment  of  the  first 
note.  The  first  and  each  installment  of  the  second 
note  embraces  its  proportionate  or  1/15  part  of  this 
interest  of  $25.63  or  $1.70,  and  its  proportionate  or 
1/15  part  of  the  credit  of  $155.32  or  $10.35,  making-  a 
total  of  $12.06,  that  is  to  say,  each  instalhnent  of  the 
second  note  in  the  sum  of  $155.32  embraces  $12.06  as 
accounted  for. 

The  third  note  pays  the  second  installment  of  the 
first  note  of  $155.32  which  included  $22  of  interest 
and  paid  also  $25.63  for  the  credit  of  $155.32,  the 
$25.63  including-  $3.63  interest  on  the  $22  interest. 
The  third  note  also  paid  the  first  installment  of  the 
second  note  in  the  sum  of  $155.32  which  embraced 
$1.70  interest  and  in  addition,  paid  $25.63  interest  on 
the  amount  of  $155.32  paid  on  the  second  note.  The 
third  note  thus  paid  $310.64  which  included  interest 
on  the  first  and  second  notes  and  $51.26  interest  there- 
on or  $361.90  and  produced  cash  of  $1,689.36.  Each 
installment  of  $155.32  of  the  third  note  included  its 
1/15  of  the  $51.26  interest  or  $3.41,  the  balance  of 
$151.91  covering-  1/15  of  the  cash  advance  of  $1,689.36 
and  interest  thereon. 

The  fourth  note  j^aid  the  first  installment  of  $155.32 
of  the  third  note,  including  $3.41  interest  and  the 
second  installment  the  second  note  and  the  third  in- 
stallment of  the  first  note  paying  three  installments 
totalling  $465.96  and  a  total  interest  thereon  of  three 
times  $25.63  or  $82.89,  each  installment  of  the  fourth 
note  carrying  1/15  of  this  interest  or  $5.53. 
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For  the  purposes  of*  illustrations,  the  twelfth  note 
paid  eleven  installments  on  prior  notes  and  eleA^en 
times  interest  of  $25.63  on  each  or  $281.93.  Each  in- 
stallment of  $155.32  of  the  twelfth  note  carried  1/15 
of  this  interest  or  $18.72.  The  thirteenth  note  paid, 
among  other  things,  the  first  installment  of  the  twelfth 
note  and  $25.63  interest  thereon,  $3.09  of  the  interest 
heing  interest  on  the  $18.72  interest  in  the  installment 
of  the  twelfth  note  paid. 

Enough  has  been  said  to  show  and  ilhisti'ate  tlie 
compounding  of  interest  at  30-day  intervals  which 
continued  over  a  four-year  period.  The  total  com- 
pound interest  charged  is  reflected  in  the  notes  to 
Avhich  the  proceeds  of  seven  of  the  notes  sued  on  were 
applied  (R.  22-25-28-34-37-40-43).  Compound  interest 
is  not  recoverable  under  Revised  Laws  of  Hawaii, 
1945,  Section  8737  in  force  throughout  the  period 
covered  by  the  notes.  There  is  therefore,  either  a 
total  or  partial  failure  of  consideration  for  these  notes. 
If  partial,  the  notes  are  void  to  this  extent,  10  C.  J.  S. 
Bills  and  Notes,  Section  153.  The  burden  in  such  a 
situation  is  on  the  ])laintiff  to  show  the  consideration, 
11  C.  J.  S.  Bills  and  Notes,  Section  155,  page  80.  Re- 
mand for  reference  to  an  auditor  is  strongly  indicated. 

Under  the  above  cited  statute  prohibiting  com- 
]->ound  interest,  the  notes  involved  are  ?"p.s'0  facto 
tainted  with  usury.  55  Am.  Jur.  (Usury)  Section  54. 
The  notes  sued  on  given  to  pay  former  notes  tainted 
with  usury  are  themselves  tainted  with  usury.  Qi^  C.J. 
Usury,  Section  203. 
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Calenlatioii  of  comi)oinid  intei'ost  on  each  of*  the 
almost  500  installments  would  be  interminable.  De- 
fendant will,  therefore,  content  himself  with  a  calcula- 
tion of  com})ound  interest  on  the  notes  as  a  whole 
without  regard  to  the  compound  interest  on  the  inter- 
sticed  installments  included  in  the  notes.  The  Court 
will  find  it  convenient  to  refer  to  Appendix  I,  Ap. 
Brief  which  may  be  verified  as  a  composite  (or  com- 
I)ound  denoting-  the  interest  charges)  of  R.  232  show- 
ing cash  j)aid  by  plaintiff  and  R.  189-238  and  R.  20-43 
showing  notes,  application  of  proceeds  thereof  and 
payments  thereon. 

After  the  execution  of  the  fifth  note  before  the  first 
note  involved  dated  April  10,  1934,  four  installments 
of  $77.66  each  of  the  first  note  were  paid  by  credits 
from  the  fifth  and  the  three  preceding  notes,  leaving 
eleven  installments  thereof  unpaid;  three  installments 
of  the  second  note  were  likewise  paid  with  12  impaid; 
two  installments  of  the  third  note  were  likemse  paid 
with  thirteen  unpaid,  one  of  the  fourth  installment 
was  likewise  paid  with  fourteen  unpaid,  fifteen  of  the 
fifth  installment  were  unpaid,  i.e.,  $776.60  was  paid 
and  $5,047.90  was  unpaid  of  the  five  notes  before  the 
first  note  involved  herein  of  April  10,  1934. 

The  last  mentioned  note  paid  $388.30  or  five  install- 
ments of  $77.66  each  of  the  first  five  notes  reducing 
the  balance  thereon  of  $5,047.90  to  $4,659.60.  (Com- 
l)are  Api^endix  i,  Ap.  l>rief,  with  R.  191  for  item  of 
$388.30.  The  lattei'  has  $310.64  to  Realty  Investment 
Company  and  $77.66  to  plaintiff,  a  total  of  $388.30. 
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The  same  difference  appears  in  accountincj  for  pro- 
ceeds of  next  ten  notes  but  is  immaterial  for  present 
purposes).  The  following  ten  notes  each  i)aid  $388.30 
on  the  first  five  notes  and  all  together  they  paid  55 
credits  of  $155.32  each  or  $8,542.60.  First  note  paid 
one  credit,  second  note  two  credits  and  so  on  (R.  194- 
207)  on  installments  due  on  the  first  ten  notes  begin- 
ning with  the  April  10,  1934  note,  leaving  95  install- 
ments totalling  $14,755  unpaid  thereon,  and  the  whole 
eleventh  note  for  $2330  due,  totalling  $17,085  due  on 
the  eleven  notes  beginning  with  the  first  note  involved 
dated  April  10,  1934.  $3883.00  (ten  payments  of 
$388.30  each)  paid  on  the  first  five  notes  reduced  the 
balance  thereon  from  $4,659.60  to  $776.60.  Hence, 
$17,861.60  was  due  on  all  notes  after  execution  of  the 
note  of  February  19,  1935,  and  before  the  cash  pay- 
ment of  March  21,  1935. 

For  these  eleven  notes  beginning  with  the  April  10, 
1934  note  and  totalling  $25,630  of  which  $3630  was 
interest,  defendant  received  $4271.30  in  credit  on  the 
five  notes  antedating  the  notes  sued  on,  to  which  no 
exception  will  be  taken  in  the  present  analysis.  He 
received  also  $9186  in  cash  to  which  no  exception  will 
be  taken.  In  addition,  he  received  credit  of  $8,542.60 
on  notes  of  this  series.  Defendant  ]iaid  $3630  in  in- 
terest for  the  total  principal  of  $22,000  (11  notes). 
For  the  credit  of  $8,542.60  on  notes  of  this  series,  i.e., 
eleven  notes  beginning  with  the  April  10,  1934  note, 
he  paid  $1,409.65  in  interest  incurring  a  note  in- 
debtedness of  the  total  of  $9,952.25  for  the  credit  of 
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$8,542.60.  This  interest  of  $1,409.65  is  hereby  desig- 
nated as  an  nn recoverable  portion  of  defendant's  note 
indebtedness  to  which  reference  will  be  made  in  the 
recapitulation. 

After  February  19,  1935,  and  ])efore  the  next  note 
of  June  12,  1935,  defendant  paid  plaintiff  $5,824.80  in 
cash  (R.  232)  reducing?  the  note  indebtedness  from 
$17,861.60  to  $12,036.80,  the  balance  due  of  $776.30  on 
the  oldest  notes  antedating  the  notes  involved  being 
wiped  out.  Hence,  a  note  indebtedness  of  $12,036.80 
on  notes  beginning  with  the  April  10,  1934  note  was 
due  when  the  note  of  Jime  12,  1935  was  executed.  The 
next  six  notes  l)eginning  with  the  June  12,  1935  note 
(for  $13,980)  paid  $11,106.48  of  this  $12,036.80  note 
indebtedness,  leaving  $930.32  due.  On  these  six  notes, 
defendant  received  $893.52  in  cash.  He  paid  $1980 
interest  for  both  the  cash  and  the  credit  or  $147.43  for 
the  cash  and  $1,832.57  for  the  credit.  Of  the  $13,980 
total  of  these  six  notes,  $11,106.48  went  to  prior  notes 
and  $1,832.57  to  interest  on  this  $11,106.48,  total 
$12,939.05  to  cover  balance  on  eleven  notes  beginning 
with  the  April  10,  1934  note.  This  interest  of  $1,832.57 
will  be  referred  to  in  the  recapitulation  as  unrecover- 
able usury. 

When  defendant  executed  the  note  of  January  28, 
1936,  he  owed  the  above  balance  of  $930.32  on  notes 
due  when  the  June  12,  1935  note  was  executed,  plus 
a  note  indebtedness  of  $12,939.05  including  $1,832.57 
interest  to  pay  $11,106.48  on  notes  before  June  12, 
1935,  this  indebtedness  arising  out  of  the  six  notes 
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beginning  with  June  12,  1935.  On  January  28,  1936, 
defendant  thus  owed  a  note  indebtedness  of  $930.32 
representing  balance  due  on  notes  when  June  12,  1935 
note  was  executed  and  $11,106.48  applied  to  indebted- 
ness on  eleven  notes  begimiing  with  the  April  10,  1934 
note,  plus  interest  of  $1,832.57  on  the  latter  sum — 
total  $13,869.37.  He  also  owed  a  note  indebtedness 
to  cover  the  $893.52  cash  received  by  him  on  the  six 
notes  beginning  with  the  June  12,  1935  note  and  in- 
terest thereon  of  $147.43  or  $1,040.95,  making  a  grand 
total  of  $14,910.32. 

Taking  the  next  nine  notes  beginning  with  the  Janu- 
ary 28,  1936  note  for  convenience  because  they  almost 
paid  off  the  above  grand  total  of  $14,910.32,  these 
nine  notes  paid  $14,116.16  of  the  grand  total,  leaving 
a  balance  of  $794.26.  On  these  nine  notes,  defendant 
received  $3,884.04  in  cash.  Defendant  paid  $2970  in- 
terest for  both  the  cash  and  credit  or  $642.86  for  the 
cash  and  $2,329.17  for  the  credit.  Of  the  total  of 
$20,970  of  these  nine  notes,  $14,116.16  went  to  prior 
notes  and  $2,329.17  to  interest  on  this  $14,116.16, 
making  a  total  indebtedness  of  $16,445.33  arising  out 
of  these  nine  notes  to  pay  the  indebtedness  of  $12,- 
939.05,  including  interest  of  $1,832.57  arising  out  of 
the  preceding  six  notes  which  was  incurred  to  pay 
$11,106.48  of  the  indebtedness  on  notes  beginning  with 
the  tirst  note  involved  of  April  10,  1934.  (The  above 
indebtedness  of  $16,445.36  also  went  to  pay  a  balance 
of  $936.02  antedating  the  June  12,  1935  note.)   The 
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above  interest  of  $2,329.17  will  be  referred  to  in  the 
recapitulation  as  unrecoverable  usury. 

After  this  series  of  nine  notes,  defendant  owed  a 
preexisting  balance  of  $794.26,  which  their  proceeds, 
except  cash,  Avere  insufficient  to  cover,  and  the  total 
face  of  the  nine  notos,  or  $20,970  made  up  as  follows, 
cash  received  by  defendant,  $3,884.04,  interest  thereon, 
$642.86,  credit  on  prior  notes,  $14,116.16,  including, 
among-  other  things,  credit  of  $11,106.48  on  still  older 
notes  and  interest  thereon  of  $1,832.57,  plus  interest 
on  the  $14,116.16  of  $2,329.17.  Defendant  owed 
$21,764.26  after  this  series  of  nine  notes  and  when  he 
executed  the  note  of  September  29,  1936,  less  a  cash 
payment  of  $1,864.04  made  December  31,  1935  (R. 
232),  or  $19,900.22. 

The  next  twelve  notes  beginning  with  the  September 
29,  1936  note  paid  the  preceding  note  inde])tedness  of 
$19,900.22  with  a  balance  in  plaintiff's  favor  of  $99.78. 
On  these  twelve  notes,  defendant  received  $2000  in 
cash  for  which  he  paid  $330  in  interest.  He  paid 
$3,283.54  interest  for  the  credit  of  $19,900.22.  When 
defendant  executed  the  first  note  sued  on  of  August 
31,  1937,  he  owed  the  preceding  twelve  notes  amount- 
ing to  $25,630  less  the  above  balance  in  plaintiff's 
favor  of  $99.78  and  less  cash  paid  by  him  of  $3,999.54 
during  the  period  covered  ])y  these  twelve  notes  (R. 
232)  or  $21,530.68.  The  interest  of  $3,283.54  will  be 
referred  to  below  as  unrecoverable  usury. 

It  was  demonstrated  that  defendant's  indebtedness 
on  a  given  group  of  notes  in  consideration  of  credit 
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on  his  indebtedness  on  a  given  group  of  prior  notes, 
which  included  interest,  was  infected  with  usury  to  the 
extent  that  it  exceeded  the  indel)tedness  to  which  the 
credit  was  applied.  Accordingly,  by  way  of  recapitu- 
lation, the  portions  of  defendant's  note  indebtedness 
designated  above  as  usurious  are  not  recoverable  by 
plaintiff,  these  portions  being  as  follows:  $1,409.65, 
supra,  page  9;  $1,832.57,  supra,  page  10;  $2,329.17, 
supra,  page  11;  $3,283.54,  supra,  page  11;  total 
$8,854.93. 

This  total  deducted  from  defendant's  note  indebted- 
ness when  the  August  31,  1937  note  was  executed,  that 
is  $21,530.68,  leaves  a  balance  of  $12,675.75,  on  Au- 
gust 31,  1937,  when  defendant  executed  the  first  note 
sued  on.  Plaintiff'  applied  to  this  balance  on  and 
after  August  31,  1937,  the  total  of  $15,183.18  (R.  232) 
paid  by  defendant  in  cash,  over-paying  his  note  in- 
debtedness due  on  August  31,  1937  by  $2,507.43.  Seven 
of  the  notes  sued  on  are,  therefore,  without  considera- 
tion since  their  proceeds  were  applied  to  this  dis- 
charged indebtedness.  The  over-payment  of  $2,507.43 
offsets  rebates  paid  by  plaintiff  to  defendant  in  the 
sum  of  $2,083.66  (R.  191-225),  leaving  a  balance  of 
$423.77  applicable  to  the  balance  claimed  of  $621.48 
on  the  note,  Exhibit  D-1,  R.  31,  on  which  defendant 
received  $2000  in  cash.  Defendant  owes  plaintiff 
$423.77. 

The  usury  in  the  sum  of  $8,854.93  embraced  in  de- 
fendant's note  indebtedness  of  August  31,  1934,  in  the 
above  sum  of  $21,530.68  is  interest  on  loans  to  pay 
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loans  which  inchidcd  interest.  The  term  covered  by 
the  interest  on  tlie  loans  thus  paid  was  15  months 
within  which  period  15  monthly  installments  of  prin- 
ci])a]  and  interest  ($155.32  in  case  of  $2000  loan  carry- 
ing $330  interest)  were  payable.  It  is  defendant's 
contention  that  plaintiff  was  not  entitled  to  charge 
interest  for  the  same  term  of  these  installments  or  on 
credits  with  which  to  pay  the  same  as  plaintiff  in  fact 
did.  That  is,  when  the  first  installment  of  $155.32 
including  interest  for  15  months  fell  due,  plaintiff  was 
not  entitled  to  charge  interest  again  on  this  sum  for 
15  months  whether  under  the  guise  of  forbearance  or 
credit  from  a  new  note.  It  was  the  accumulation  of 
such  unauthorized  charges  of  interest  that  made  up 
the  above  usury  of  $8,854.93. 

It  is  to  be  noted  in  this  connection  that  the  first 
installment  of  a  note  was  paid  when  due  30  days  after 
date  by  the  next  note,  the  first  installment  of  which 
was  paid  30  days  after  date.  If  the  latter  installment 
is  applied  to  the  former  installment,  the  former  was 
paid  in  30  days.  It  cannot  be  argued,  therefore,  that 
there  was  a  15  months'  extension  of  time  or  forbear- 
ance on  this  installment  for  which  interest  was 
charged  at  the  rate  of  one  per  cent  per  month  on  the 
amount  of  the  installment  or  the  credit  with  which 
to  pay  it,  and  that  the  15-month  period  overlaps  the 
period  for  which  interest  was  included  in  the  former 
note.  Even  if  it  can  be  said  that  defendant  borrowed 
$155.32  for  15  months  to  pay  an  installment  due  at 
the  time,  paying  interest  at  one  per  cent  per  month 
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for  the  period,  the  fact  is  he  paid  an  equiA^alent  sum 
in  30  days.  Interest  covering  the  remaining  14  months 
was  not  earned,  and  the  first  month  was  one  of  the 
fifteen  months  for  which  interest  on  the  same  amount 
had  been  charged  in  the  former  note. 


CONCLUSION. 

The  foregoing  argument  acquiesced  in  the  Supreme 
Court's  approval  of  the  interest  charges  made  by 
plaintiif.  It  points  out  the  continuity  of  the  transac- 
tion between  the  parties  and  the  compounding  of  in- 
terests at  monthly  intervals  which  was  latent  in  the 
transaction.  If  it  had  been  hinted  to  the  Supreme 
Court  that  Avhen  defendant  gave  a  new  note  to  cover 
an  interest  bearing  installment  of  a  prior  note  plus 
interest  thereon,  interest  was  thus  compounded  and 
that  interest  continued  to  be  thus  compounded 
monthly  in  geometric  progression,  the  Court  would 
have  given  defendant  credit  for  the  compound  in- 
terest on  his  notes  covering  the  same,  or  would  have 
remanded  the  case  to  the  trial  Court  for  a  restate- 
ment of  the  account  between  the  parties  as  was  done 
in  the  similar  case  of  Nmvohi  v.  Trust  Company,  30 
Haw.  359.  If  it  had  been  hinted  to  the  Supreme  Court 
that  when  defendant  gave  a  new  note  to  cover  an 
interest  bearing  installment  of  a  prior  note,  and  to 
cover  also  interest  for  the  same  period  for  which  the 
interest  in  the  installment  was  charged,  the  Court 
would  not  have   countenanced   the   twofold   interest 
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charge  but  would  have  given  defendant  credit  for  the 
second  charge  on  his  note  indebtedness. 

It  is  submitted  tliat  in  view  of  the  compUcated  ac- 
counts involved,  the  case  should  l)e  remanded  to  the 
trial  Court  foi*  a  statement  of  account  between  the 
parties. 

Dated,  Honolulu,  T.  H., 
August  12, 1948. 

Respectfully  submitted, 

Brahan  Houston, 

Attorney  for  Appellant. 


